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EDITOR'S  PREFACE. 


Ih  preparing  this  edition,  I  have  kad  in  view  the  essential 
merit  of  the  work  to  be  revised,  and  the  particulars  in  which  its 
usefulness  had  been  impaired  through  changes  in  the  law. 

The  anthor's  aim  was  to  instruct  students  of  American  joris- 
pradence  in  the  fundamentals  of  thai  system.  Admirably  adapted 
to  the  needs  of  such,  his  treatise  addressed  itself  to  those  most 
ardent  of  students,  practitioners  themselves.  Hence  it  soon  at- 
tained, and  since  has  held,  the  diatinction  of  the  best  general 
treatise  on  American  law.  Herein  are  presented,  as  parts  of  an 
organic  whole,  the  international  relations  of  our  government,  its 
constitutional  organization,  and  the  legal  results  flowing  from  the 
exercise  of  its  executive,  legislative,  and  judicial  functions.  With- 
out deviation  from  its  systematic  course,  the  discussion  passes 
from  the  Union  to  the  States  united,  and  finally  dwells  upon  the 
myriad  telations  of  private  life,  personal  and  proprietary.  To  this 
source,  consequently,  students  resort  for  the  beginnings,  and  law- 
yers and  judges  for  the  application,  and,  in  some  measure,  for 
the  ooasummation,  of  professional  knowledge.  As  a  text  book,  it 
is  simple  and  instructive;  as  an  authority,  it  is  distinguished 
among  the  highest 

Subsequent  to  the  last  edition  issued  under  supervision  of  the 
author,  important  changes  have  occurred.  Of  the  international 
questionfl  by  him  so  thoroughly  discussed,  some,  arising  anew 
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from  the  peaceful  iDiercoorse  and  hostile  conflicts  of  sovereign 
powers,  have  received  farther  consideration  and  more  anthorita- 
tive  decision.  Within  the  nation  still  greater  changes  have 
taken  place.  In  addition  to  the  gradual  process  of  national  pro* 
gression,  the  country  has  recently  been  subjected  to  a  great  pol- 
itical revolution,  whose  causes  may  have  passed  into  history,  but 
whose  efiPects  are  ever  appearing  in  constitutional  and  legislative 
provision.  Aside  from  this,  the  fabric  of  national  and  sta^ 
legislation,  which  at  the  author's  death  had  been  reared  upon 
the  underlying  principles  of  our  legal  system,  has  been  exten- 
sively altered  and  increased;  while  the  decisions,  by  whose  light 
he  was  guided,  have  been  multiplied  a  thousand -fold.  Bead 
without  frequent  reference  to  these  changes,  his  work,  originally 
remarkable  for  its  fullness  6t  treatment,  would  be  inadequate  to 
the-  exposition  of  American  law. 

The  nptes,  in  which  I  have  attempted  to  supply  requisite  addi- 
tions, have,  as  far  as  possible,  been  adapted  to  the  original  plan 
and  pai;poses  of  the  work,  to  the  end,  it  was  hoped,  that  these 
might  continue  to  be  realized.  In  the  parts  which  treat  of  inter- 
national and  constitutional  law  historical  notes  seemed  to  be  re* 
quired,,  and  have  been  inserted.  The  first  of  the  chapters  de- 
voted to  the  federal  judiciary  system  was  found  to  be,  even  in 
tbe  latest  editions,  years  in  arrear  of  sweeping  changes.  Here, 
therefore,  the  work  of  annotation  consisted  chiefly  in  presenting, 
sometimes  in  full  and  sometimes  in  substance,  acts  of  Congress 
now  in  force.  Throughout,  notes  of  reference  to  recent  decisions, 
and  notes  critical,  defining,  and  explanatory  have  been  added 
wherever  they  promised  to  be  of  service  to  the  reader.  In  some 
instances  I  have  thought  it  necessary  to  summarize,  systemize, 
and  complete  portions  of  the  author's  treatment  which  in  teach- 
ing I  have  found  to  be  confusing  to  the  student.  By  many  cross 
references  from  one  part  to  another,  I  have  sought  to  provide 
against  the  inconvenience  that  attends  partial  discussions  of  a 
subject  widely  separated  from  each  other. 
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In  no  case  have  I  altered  or  omitted  any  portion  of  the  text; 

though   in  some  cases  I  have  (between  brackets  [  ])  inserted 

therein  matter  intended  to  contribute  to  its  intelligibility  or  ac- 
curacy. 

In  conclnsion  I  wish  to  acknowledge  the  assistance  of  the  corps 
of  editors  of  the  Blackstone  Pnblishing  Company,  to  whom  be- 
long some  of  the  responsibility,  and  a  share  of  any  credit  which 
may  be  due,  on  account  of  the  production  herewith  submitted  to 
the  public. 

WM.  M.  LACY. 
Philai>kl.phia,  May  20,  1889. 


TO 

WILLIAM  JOHNSON,  Esq. 


Dbab  Sib, 

Ix  oompiling  these  Tolames,  (originally  intended,  and  now 
pablishedy  for  the  benefit  of  American  students, )  I  have  freqnentlj 
been  led  to  revisit  the  same  gronnd,  and  to  follow  out  the  same 
f>aths,  over  which  I  have  so  often  passed  with  yon  as  a  companion 
to  cheer  and  delight  ma 

Yon  have  reported  every  opinion  which  I  gave  in  term  time. 
and  thought  worth  reporting,  during  the  five  and  twenty  years 
that  I  was  a  Judge  at  Law  and  in  Equity,  with  the  exception  of 
the  short  interval  occupied  by  Mr.  Gaines'  Reports.  During  that 
long  period,  I  had  the  happiness  to  maintain  a  free,  cordial,  and 
instructive  intercourse  with  you;  and  I  feel  unwilling  now  to 
close  my  labours  as  an  author,  and  withdraw  myself  finally  from 
the  public  eye  without  leaving  some  memorial  of  my  grateful 
sense  of  the  value  of  your  friendship,  and  my  reverence  for  your 
character. 

In  inscribing  this  work  to  you,  I  beg  leave,  sir,  at  the  same 
time,  to  add  my  ardent  vrishes  for  your  future  welfare,  and  to  as- 
snre  yon  of  my  constant  esteem  and  regard. 

JAMES  KENT. 
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PREFACE 


TO  THE  FIRST  VOLUME  OF  THE  FIRST  EDITION. 


Havihg  retired  from  public  offioe  in  the  sommer  of  1828, 1  had 
the  hoQOr  to  receive  the  appointment  of  Prof  essr  of  Law  in  CJolam  bia 
College.  The  trustees  of  that  institution  have  repeatedly  given  me 
the  most  liberal  and  encouraging  proofs  of  their  respect  and  confi- 
dence, and  of  which  I  shall  ever  retain  a  grateful  recollection. 
A  similar  appointment  was  received  from  them  in  the  year  1793; 
and  this  renewed  mark  of  their  approbation  determined  me  to 
employ  the  entire  leisure  in  which  I  found  myself,  in  further  in- 
deavonrs  to  discharge  the  debt  which,  according  to  Lord  Bacon, 
every  man  owes  to  his  profession.  I  was  strongly  induced  to 
accept  the  trust  from  the  want  of  occupation;  being  apprehen- 
sive that  the  sudden  cessation  of  my  habitual  employment  (a), 
and  the  contrast  between  the  discussions  of  the  forum,  and  the 
solitude  of  retirement,  might  be  unpropitious  to  my  health  and 
spirits,  and  cast  a  premature  shade  over  the  happiness  of  declin- 
ing years. 

The  following  lectures  are  tha  fruit  of  the  acceptance  of  that 
trust;  and  in  the  performance  of  my  collegiate  duty,  I  bad  the 
satisfaction  to  meet  a  collection  of  interesting  yoang  gentlemen 
of  fine  talents  and  pure  character,  who  placed  themselves  under 
my  instruction,  and  in  whose  future  welfare  a  deep  interest  is 
felt 


(a)  I  was  Appointed  Recorder  of  New  York  in  March,  17ft7,  and  from  that 
time  nntil  August,  1823,  I  was  constantly  employed  in  judicial  duties. 
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Having  been  encouraged  to  suppose  that  the  publication  of  the 
Lectures  might  render  them  more  extensively  useful,  I  have  been 
induced  to  submit  the  present  volume  to  the  notice  of  students, 
and  of  the  junior  members  of  the  profession,  for  vrhose  use  they 
were  originally  compiled.  Another  volume  is  wanting,  to  em- 
brace all  the  material  parts  of  the  Lectures  which  have  been  com- 
posed. It  will  treat,  at  large,  and  in  an  elementary  manner,  of 
the  law  of  property,  and  of  personal  rights,  and  commercial  con- 
tracts; Bjid  will  be  prepared  for  the  press  in  the  course  of  the 
ensuing  year,  unless  in  the  mean  time  there  should  be  reason  to 
apprehend,  that  another  volume  would  be  trespassing  too  far  upon 
the  patience  and  indulgence  of  the  .public 

New  Tosk,  November  23,  1826. 


PREFACE 


TO  THE  SECOND  VOLUBIE. 


Whxn  the  first  volnme  of  these  Commentaries  was  published^ 
it  was  hoped  and  expected  that  a  second  would  he  snfiGicient  to 
include  the  remainder  of  the  Lectores,  which  had  been  delivered 
in  Colambia  College.  Bat  in  revising  tbem  for  the  press,  some 
parts  required  to  be  suppressed,  others  to  be  considerably  en- 
larged, and  the  arrangement  of  the  whole  to  be  altered  and  im- 
proved. A  third  volume  has  accordingly  become  requisite  (a),  to 
embrace  that  remaining  portion  of  the  work,  which  treats  of  com- 
mercial law,  and  of  the  doctrines  of  real  estates,  and  the  incor- 
poreal rights  and  privileges  incident  to  them. 

It  is  probable  that  in  some  instances  I  may  have  been  led  Into 
more  detail  tban  may  be  thought  consistent  with  the  plan  of 
the  publication*  My  apology  is  to  be  found  in  the  difficulty 
of  being  really  useful  on  some  branches  of  the  law,  without  going 
far  into  practical  illustrations,  and  stating,  as  far  as  I  was  able, 
with  precision  and  accuracy,  the  established  distinctions.  Such 
a  detail,  however,  has  been,  and  will  hereafter  be,  avoided  as 
much  as  possible;  for  the  knowledge  that  is  intended  to  be  com- 
mnnicated  in  these  volumes,  is  believed  to  be,  in  most  cases,  of 
general  application,  and  is  of  that  elementary  kind,  which  is  not 
only  essential  to  every  person  who  pursues  the  science  of  the  law 


(a)  This  appeared  in  1828,  and  a  fonrth  volame  was  reqaired,  and  ap- 
peared in  1830. 
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as  a  practical  profession,  bat  is  deemed  useful  and  ornamental  to 
gentlemen  in  ev^ery  pursuit,  and  especially  to  those  who  are  to 
assume  places  of  public  trust,  and  to  take  a  share  in  the  business 
and  in  the  counsels  of  our  country. 

New  Yobk,  November  I7th,  1827 
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PARTI. 

OP  THE  LAW  OF  NATIONS.* 


LECTURE  L 

OF  THE  FOUNDATION  AND  HISTORY  OF  THE  LAW  OP  NATIONS. 

When  the  United  States  ceased  to  be  a  part  of  the  British  em- 
pire, and  assumed  the  character  of  an  independent  nation,  they 
became  subject  to  that  system  of  rnles  which  reason,  morality, 
and   cnstom,   had  established   among  the  civilized  nations  of 

*  This  title  luis  been  criticised  as  inappropriate.    The  phrase,  law  of  natunUf 
is  of  ancient  orgination  and  has  historical  associations  which  are  thought  to 
be  disregarded  by  using  it  interchangeably  with  the  expression,  international 
law.     Observing  that  much  belongixig  to  their  own  laws  obtained  among  the 
snrroanding  Italian  races,  the  Romans  therefore  called  it  jtM  gentium^  that 
is,  the  law  of  naiiona.     **Jus  gentium  was,  in  &ct,  the  sum  of  the  common 
ingredients  in  the  customs  of  the  old  Italian  tribes,  for  they  were  all  the 
nations  whom  the  Romans  had  the  means  of  observing,  and  who  sent  succes- 
sive swamas  of  immigrants  to  Roman  soil.    Whenever  a  particular  usage  was 
seen  to  be  practiced  by  a  large  number  of  separate  races  in  common,  it  was 
set  down  as  part  of  the  Law  common  to  all  Nations,  or  Jus  Gentium." 
Maine,  Ancient  Law,  p.  49.     Manifestly  there  is  a  marked  distinction  be- 
tween (on  the  one  hand)  law  thus  belonging,  as  a  matter  of  municipal  regu- 
lation, and  by  separate  possession,  to  every  one  of  all  the  races  that  the 
Romans  had  in  view,  and  (on  the  other  hand)  the  law  in  later  times  belong- 
ing, as  a  regulator  of  their  mutual  intercourse,  and  by  unity  of  possession, 
to  all  the  nations  known  as  civilized.     The  latter,  some  have  said,  is  not 
juB    gentiumj   the  law  of  nations,  but  jus  inter  gentes,   international  law. 
Nevertheless,  usage,  which  regards  present  needs  and  convenient  methods, 
does  not  maintain  such  distinction.    Jus  gentium  is  now  of  very  inconsider- 
able legal  importance;  while  the  law  that  in  a  proper  sense  belongs  collec- 
tively to  nations  requires  a  designation  signiftcant  of  that  circumstance.    If 
it  he  said  that,  as  a  name,  law  of  nations  gives  no  intimation  of  tn/er-national 
relationship,  it  may  be  replied  that,  in  the  same  application,  international 
law  gives  no  intimation  of  con-national  possession.     Neither  observation 
raises  a  valid  objection.    Ordinarily  a  name  is  bestowed  in  recognition,  not 
of  the  sum  of  associated  attributes,  but  of  a  characteristic  feature,  which  at 
the  time  of  naming  is  conspicuous.     Often,  therefore,  an  object  receives  a 
plurality  of  designations,  which  are  equally  applicable  and  severally  useful. 
It  is  conducive  to  certainty  of  thought  and  facililfjr  of  expression,  that  there 
are  two  names  for  the  law  which  has  sway  over  nations:  one  emphasizing 
community  of  possession  by  them  all;  the  other  emphasizing  reciprocal 
obsenraooe  in  their  interoourae  with  one  another. 
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Europe,  as  their  public  law.  Dnring  the  war  of  the  American 
revolutioD,  congress  claimed  cognizance  of  all  matters  arising 
upon  the  law  of  nations,  and  they  professed  obedience  to  that 
law,  ^'according  to  the  general  usages  of  Europe." (a)  By  this 
law  we  are  to  understand  that  code  of  public  instruction,  which 
defines  the  rights  and  prescribes  the  duties  of  nations,  in  their 
intercourse  with  each  other.  The  faithful  observance  of  this  law 
is  essential  to  national  character,  and  to  the  happiness  of  mankind. 
According  to  the  observation  of  Montesquieu  (&),  it  is  founded 

on  the  principle,  that  different  nations  ought  to  do  each 
[  *2  ]       other  as  much  good  in  peace,  and  as  *  little  harm  in  war, 

as  possible,  without  injury  to  their  true  interests.  But  as 
the  precepts  of  this  code  are  not  defined  in  every  case  with  per- 
fect precision,  and  as  nations  have  no  common  civil  tribunal  to 
resort  to  for  the  interpretation  and  execution  of  this"  law,  it  is 
olten  very  difficult  to  ascertain,  to  the  satisfaction  of  the  parties 
concerned,  its  precise  injunctions  and  extent;  and  a  still  greater 
difficulty  is  the  want  of  adequate  pacific  means  to  secure 
obedience  to  its  dictates. 

Natural  and  positive  Law  of  Nations.— There  has  been  a 

difference  of  opinion  among  writers,  concerning  the  foundation 
of  the  law  of  nations.  It  has  been  considered  by  some  as  a  mere 
system  of  positive  institutions,  founded  upon  consent  and  usage; 
while  others  have  insisted  that  it  was  essentially  the  same  as  the 
law  of  nature,'  applied  to  the  conduct  of  nations,  in  the  character 
of  moral  persons,  susceptible  of  obligations  and  laws.  We  are 
not  to  adopt  either  of  these  theories  as  exclusively  true.     The 

(a)  Ordinance  of  the  4th  December,  1781,  relative  t^  maritime  cnptares. 
Journnls  of  Congress,  vol.  vii.  185.  The  English  judges  have  frequently  de- 
clared that  the  law  of  nations  was  part  of  the  common  law  of  England. 
Triquet  v.  Bath,  3  Burr.  1478.  Heathfield  v.  Chilton,  4  lb.  2015;  and  it  is 
well  .settled  that  the  common  law  of  England,  so  far  as  it  may  be  consistent 
with  the  constitutions  of  this  conntry,  and  remains  unaltered  by  statute,  is 
an  essential  part  of  American  jurisprudence.     Vide  infra,  pp.  342.  472,  ATS, 

(b)  V Esprit  des  Loix  h.  1.  c.  3. 

'  By  jus  naturale,  the  law  of  nature,  the  ancients  meant  the  law  apper- 
taining to  a  supposititious  primal  age  of  natural  simplicity,  of  artless  per- 
fection. Their  sentiments  regarding  this  age  were  similar  to  those  which 
members  of  the  elder  generation  are  now  seen  to  entertain  towards  customs 
belonging  to  the  past.  From  the  original  simplicity  of  mankind  there  was 
supposed  to  have  taken  pl^ce  a  gradual  derogation  leading  to  many  devia> 
tions  from  natural  ways  oflife.  When,  therefore,  amid  national  diversities, 
a  uniformity  was  observed,  it  was  considered  a  proof,  because  evidently  a 
survival,  of  a  time  when  men  lived  uniformly  in  a  state  of  nature.  In  tills 
view  jus  naturale  is  identified  with  JM9  gentium, 
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most  Qsef al  and  practioal  part  of  the  law  of  nations  is,  no  doabt, 
instituted  or  positive  law,  founded  on  usage,  consent,  and  agree- 
ment But  it  would  be  improper  to  separate  this  law  entirely 
from  natural  jurisprudence,  and  not  to  consider  it  as  deriving 
much  of  its  force  and  dignity,  from  the  same  principles  of  right 
reason,  the  same  views  of  the  nature  and  constitution  of  man,  aHd 
the  same  sanction  of  Divine  revelation,  as  those  from  which  the 
science  of  morality  is  deduced.  There  is  a  natural  and  a  positive 
lav  of  nations.  By  the  former,  every  state,  in  its  relations  with 
other  states,  is  bound  to  conduct  itself  with  justice,  good  faith, 
and  benevolence;  and  this'  application  of  the  law  of  nature  has 
been  called  by  Vattel  the  necessary  law  of  nations,  because  nations 
are^bound  by  the  law  of  nature  to  observe  it;  and  it  is  termed  by 
others,  the  internal  law  of  nations,  because  it  is  obligatory  upon 
them  in  point  of  conscience  (a). 

Horftl  obligation  of  States.— We  ought  not,  therefore,  to  sep- 
arate the  science  of  public  law  from  that  of  ethics,  nor  encour- 
age the  dangerous  *  suggestion,  that  governments  are  not  [  *3] 
80  strictly  bound  by  the  obligations  of  truth,  justice,  and 
hamanity,  in  relation  to  other  powers,  as  they  are  in  the  manage- 
ment of  their  own  local  concerns.  States,  or  bodies  politic,  are 
to  be  considered  as  moral  persons,  having  a  public  will,  capable 
and  free  to  do  right  and  wrong,  inasmuch  as  they  are  collections 
of  individuals,  each  of  whom  carries  with  him  into  the  service  of 
the  community,  the  same  binding  law  of  morality  and  religion 
which  ought  to  control  his  conduct  in  private  life  (&).  The  law  of 
nations  is  a  complex  system,  composed  of  various  ingredients. 
It  consists  of  general  principles  of  right  and  justice,  equally  suit- 
able to  the  government  of  individuals  in  a  state  of  natural  equality 
and  to  the  relations  and  conduct  of  nations;  of  a  collection  of 
usages  and  customs,  the  growth  of  civilization  and  commerce;  and 


(a)  Vattel  Prelim,  sec  7.  A  recent  French  writer,  (Jf.  Vidor  Foucher,) 
divides  the  law  of  nations  into  two  branches:  (1)  Public  international  law, 
which  regnlates  the  political  relation  of  nation  to  nation;  and  (2)  PrivcUe  in- 
ternational law,  which,  though  based  upon  the  first,  regulates  the  reciprocal 
and  peraonal  relations  of  the  inhabitants  of  different  states. 

ih)  Dr.  Francis  Lieber  in  his  **  Manual  of  Political  Ethics,"  2  vols.,  Boston, 
1838,  has  shown  with  great  force,  and  by  the  raost  striking  and  apposite  il  1ns- 
trations,  the  original  connection  between  right  and  morality,  and  the  reason 
and  neoeasity  of  the  application  of  the  principles  of  ethics  to  the  science  of 
politics  and  the  administration  of  government.  The  work  is  excellent  in  its 
doctrines,  and  it  is  enriched  with  various  and  profound  erudition. 
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of  a  code  of  oonyentional  or  positive  law  (a).  In  the  absence  of 
these  latter  regulations,  the  intercourse  and  condact  of  nations 
are  to  be  governed  by  principles  fairly  to  be  deduced  from  the 
rights  and  daties  of  nations,  and  the  natore  of  moral  obligation ; 
and  we  have  the  authority  of  the  lawyers  of  antiquity,  and  of 
some  of  the  first  masters  in  the  modem  school  of  public  law,  for 
placing  the  moral  obligation  of  nations  and  of  individuals  on  simi- 
lar grounds,  and  for  considering  individual  and  national  morality 
as  parts  of  one  and  the  same  science. 

The  law  of  nations,  so  far  as  it  is  founded  on  the  principles  of 
natural  law,  is  equally  binding  in  every  age,  and  upon  all  man- 
kind. But  the  Christian  nations  of  Europe,  and  their  descend- 
ants on  this  side  of  the  Atlantic,  by  the  vast  superority  of  their 
attainments  in  arts,  and  science,  and  commerce,  as  well  as  in  pol- 
icy and  government;  and,  above  all,  by  the  brighter  light,  the 
more  certain  truths,  and  the  more  definite  sanction,  which  Chris 
tianity  has  communicated  to  the  ethical   jurisprudence  of  the 

ancients,  have  established  a  law  of  nations  peculiar  to  them- 
[  *  4  ]  selves.     They  *  form  together  a  community  of    nations, 

united  by  religion,  manners,  morals,  humanity,  and  science, 
and  united  also  by  the  mutual  advantages  of  commercial  inter- 
course, by  the  habit  of  forming  alliances  and  treaties  with  each 
other,  of  interchanging  ambassadors,  and  of  studying  and  recog- 
nizing the  same  writers  and  systems  of  public  law  (&).' 


(a)  2  Mason^a  Rep.  448.     Story,  J. 

(h)  The  law  of  nature,  bj  the  obligations  of  which  states  are  bnnnd,  is 
identical  with  the  will  of  God,  and  that  will  is  ascertained,  says  Mr.  Man- 
ning,  either  by  consulting  divine  revelation,  where  that  is  declaratory,  or  by 
the  application  of  human  reason  where  revelation  is  silent.  Christianity,  in 
the  words  of  Butler,  is  an  **authoritative  publication  of  natural  religion,"  and 
it  is  from  the  sanction  which  revelation  gives  to  natural  law,  that  we  must 
ex]>ect  the  gradual  increase  of  the  respect  paid  to  justice  between  nations. 
Christianity  reveals  to  us  a  general  system  of  morality,  but  the  application 
to  the  details  of  practice  is  left  to  be  discovered  by  human  reason.  See  Com- 
mentaries  (m  the  Law  of  Nations^  by  Wm.  Oke  Manning,  Esq.,  London,  1S39, 
b.  2.  ch.  1.  This  work  is  the  first  English  treatise  which  I  have  seen,  con- 
taining a  regular  and  didactic  discussion  of  the  science,  and  it  is  a  work  of 
great  excellence;  and  I  beg  leave  to  recommend  it  strongly  to  the  attention 
of  the  American  student. 

*  The  field  of  international  law,  as  contemplated  by  the  author,  presents 
a  community  of  which  nations  are  the  members.  Each,  like  a  natural  per- 
son, has  certain  possessions,  interests,  and  rights,  and  is  no  less  capable  of 
deliberation,  choice,  and  action.  The  sy.stem  of  law  regulative  of  their  inter- 
course is  composed  of  these  three  elements:  (1 )  Moral  principles,  (2;  Custom- 
ary rules,  and  (3)  Positive  conventions. 

For  the  oonoeptioD  of  a  society  as  an  indi\idaal  living  organism  see  Plato's 
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After  deTotiDg  the  present  leotnre  to  a  cursory  view  of  the  his- 
tory 9f  the  law  of  nations,  I  shall  enter  npon  the  examination  of 
the  European  and  American  code  of  international  law,  and  en- 
deaYor  to  collect,  with  acooracy,  its  leading  principles,  and  to 
diflcnss  its  practical  details. 

Law  of  Nations  in  Ancient  Greece. — The  law  of  nations,  as 

understood  by  the  European  world,  and  by  as,  is  the  offspring  of 
modern  times.     The  most  refined  states  among  the  ancients  seem 
to  haYO'had  no  conception  of  the  moral  obligations  of  jastice  and 
hnmanity  between  nations,  and  there  was  no  snch  thing  in  exist- 
ence as  the  science  of  international  law.     They  regarded  strangers 
and  enemies  as  nearly  synonymons,  and  considered  foreign  per- 
sons and  property  as  lawful  prize.     Their  laws  of  war  and  peace 
were  barbarous  and  deplorable.     So  little  were  mankind  accos- 
tomed  to  regard  the  rights  of  persons  or  property,  or  to  perceive 
the  value  and  beanty  of  pnblic  order,  that,  in  the  most  enlightened 
ages  of  the  Grecian  republics,  piracy  was  regarded  as  an  honour- 
able employment     There  were  powerful   Grecian  states    that 
avowed  the  practice  of  piracy;  and  the  fleets  of  Athens,  the  best 
disciplined  and  most  respectable  naval  force  in  all  antiquity,  were 
exceedingly  addicted  to  piratical  excursions.     It  was  the  received 
opinion,  that  Greeks,  even  as  between  their  own  cities  and  states, 
^ere  bound  to  no  duties,  nor  by  any  moral  law,  without  compact; 
&nd  that  prisoners  taken  in  war  had  no  rights,  and  might  lawfully 
^  put  to  death,  or  sold  into  perpetual  .slavery,  with  their  wives 
*Dd  children  (a). 

*  There  were,  however,  many  feeble  efforts,  and  some  [  *  5  ] 
B^oceesful  examples,  to  be  met  with  in  Grecian  history,  in 
"■^^our  of  national  justice.     The  object  of  the  Amphictyonic  council 
^  ^  institute  a  law  of  nations  among  the  Greeks,  and  settle 

^Qtests  between  Ghrecian  states  by  a  pacific  adjustment/    It  was 

~* —  > 

3I2      ^^^ucydides,  b.  1,  sect.  5.     MHford^s  History  of  Greece^  8  vo.  edit.  vol.  ii. 

Lyol,  vi.  107.  135.  etpamm,  Isocrates^  Oral,  Panathe.  Opera^edit.  Wolfing, 
If^'  — Barbari  natura  esttent  hostes*  Ward's  Inquiry  into  the  History  of  the  Law 
Gmr  *®'**»  vol.  i.  177 — 183.  QogueCs  Origine  des  Loix^  &c.,  part  2.  b.  5. 
hAnl^^y  b.  3.  c  7.     Justin^s  Hist,  1.  43.  c.  3.     Latrocinium  maris  gloriosum  ?m- 

^*r     Potter's  Antiquities  of  Greece,  b.  3.  c.  10.  and  12.  b.  4.  c.  21. 

^^Uc,  Hobbe's  Leviathan;  alao  Spencer's  Essay  on  the  Social  Organism, 
T  £!a^  II.  of  hia  Sociology.     ' 

M  T^ci*  were  among  the  Greeks  many  Amphiktyonies,  of  which  the  one 

ito  H  ^  to  by  the  anthor  waa  merely  the  moat  prominent;  and  favorable  they 

^Ubt  wm  to  the  germination  of  international  law.    But  it  is  not  true 
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also  a  law  of  nations  among  them,  and  one  which  was  very  relig- 
iously obeerred,  to  allow  to  the  vanqaished  the  privilege  of  bory- 
ing  their  own  dead,  and  to  grant  the  requisite  truoe  for  thatpur- 
posa  Some  of  the  states  had  public  ministers  resident  at  the 
courts  of  others  (a),  and  there  were  some  distinguished  instances 
of  great  humanity  shown  to  prisoners  of  war.  During  a  cessation 
of  arms  in  the  course  of  the  Peloponneeian  war,  Athens  and  Sparta 
agreed  to  an  exchange  or  mutual  surrender  of  prisoners  (6).  The 
sound  judgment  and  profound  reflections  of  Aristotle,  naturally 
raised  his  sense  of  right  above  the  atrocious  maxims  and  practices 
of  his  age,  and  he  perceived  the  injustice  of  that  doctrine  of  Grec- 
ian policy,  that,  by  the  laws  of  war,  the  vanquished  became  the 
absolute  property  of  the  victor.  "Wise  men,"  he  observed,  "en- 
tertained different  opinions  upon  that  subject  Some  considered 
superiority  as  a  proof  of  virtue,  because  it  is  its  natural  effect, 
and  they  asserted  it  to  be  just  that  the  victors  should  be  masters 
of  the  vanquished;  whilst  others  denied  the  force  of  the  argument, 
and  maintained  that  nothing  could  be  truly  just  which  was  incon- 
sistent with  humanity"  (o).  He  then  proceeded  to  weaken  by  ar- 
gument the  false  foundations  on  which  the  law  of  slavery,  by 
means  of  capture  in  war,  was  established;  and  though  he  does  not 

(a)  Mitford's  History,  vol.  v.  378,  379. 

(b)  Thueyd.  1.  5,  c.  18. 

(c)  Gules'  AristoUe'a  Politics,  vol.  ii.  35,  36. 


that  their  object  was  to  institute  a  law  of  nations.  The  preferable  theory  i», 
that  they  arose  in  the  practices  of  religions  fraternization;  that  they  always 
had  some  political  incidents;  and  that  they  were  more  and  more  subordinated 
to  political  purposes.  Says  Grote:  **The  special  function  of  the  Amphikty- 
onic  council,  so  far  as  we  know  it,  consist^  in  watching  over  the  safety,  the 
interests,  and  the  treasures  of  the  Delphian  Temple.  *If  any  one  shall  plunder 
the  property  of  the  god,  or  shall  be  cognizant  thereof,  or  shall  take  treacher- 
ous counsel  against  the  things  in  the  temple,  we  will  punish  him  with  foot, 
and  hand,  and  voice,  and  by  every  means  in  our  power.'  So  ran  the  old 
Amphiktyonic  oath,  with  an  energetic  imprecation  attached  to  it."  In  com- 
parison with  this  it  is  to  be  noted  that  matters  political  were  provided  for  by 
the  equally  solemn  asserveration:  *^We  will  not  destroy  auy  Amphiktyonic 
town — we  will  not  cut  off  any  Amphiktyonic  town  from  running  water." 
The  primitive  character  of  this  institution,  and  the  changes  which  it  gradu- 
ally underwent,  are  summarized  by  Grote  as  follows:  ''It  is  thus  that  we 
have  to  consider  the  council  as  an  element  in  Grecian  affairs — an  ancient 
institution,  one  amongst  many  instances  of  the  primitive  habit  of  religious 
fraternization,  but  wider  and  more  comprehensive  than  the  rest^ — at  firat 
purely  religious,  then  religious  and  political  at  once,  lastly  more  the  latter 
than  the  former — ^highly  valuable  in  the  infancy,  but  unsuited  to  the  ma- 
turity of  Greece,  and  called  into  real  working  only  on  rare  occasions,«when  its 
efficiency  happened  to  fall  in  with  the  views  of  Athens,  Thebes,  or  [Philip] 
the  King  of  Maoedon." 
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write  on  the  snbject  very  distinctly  or  forcibly,  it  seems  to  be  quite 
apparent  that  his  convictions  were  against  the  law. 

In  Ancient  Bonie. — ^The  Bomans  exhibited  mnch  stronger 
proofs  than  the  Greeks  of  the  influence  of  regular  law,  and  there 
was  a  marked  difference  between  those  nations  in  their  in> 
teroourse  *  with  foreign  powers.  It  was  a  principle  of  the  [  *  0  ] 
Koman  government,  that  none  but  a  sworn  soldier  could 
lawfully  iight  the  enemy;  and  in  many  instances  the  Bomaus 
showed  that  they  excelled  the  Greeks,  by  the  observance  of  better 
principles  in  their  relations  with  other  nations.  The  institution 
of  a  college  of  heralds  or  priests,  charged  with  the  fecial  law  re- 
lating to  declarations  of  war  and  treaties  of  peace,  was  evidence  of 
a  people  considerably  advanced  in  the  cultivation  of  the  law  of 
nations  as  a  science  (a);  and  yet  with  what  little  attention  they 
were  accustomed  to  listen  to  the  voice  of  justice  and  humanity, 
appears  but  too  plainly  in  their  haughty  triumphs,  their  cunning 
interpretation  of  treaties^  their  continual  violation  of  justico,  their 
cruel  rules  of  war,  and  the  whole  series  of  their  wonderful  suc- 
cesses, in  the  steady  progress  of  the  conquest  of  the  world.  The 
perusal  of  Livy's  magnificent  history  of  the*rise  and  progress  of 
the  Boman  power,  excites  our  constant  admiration  of  the  vigour, 
the  skill,  the  valour,  and  the  fortitude  of  the  Boman  people;  yet, 
notwithstanding  the  splendour  of  the  story,  and  the  attractive 
simplicity  of  the  writer,  no  reader  of  taste  and  principle  can  well 
avoid  feeling  a  thorough  detestation  of  the  fierce  spirit  of  conquest 
which  it  displays  and  of  the  barbarous  international  law  and  cus- 
toms of  the  ancients. 

A  purer  system  of  public  morals  was  cultivated,  and  inseubibly 
gained  ground,  in  the  Boman  state.  The  cruelties  of  Marine  in 
the  Jugnrthan  war,'  when  he  put  part  of  the  inhabitants  of  a 
Numidian  town  to  the  sword,  and  sold  the  rest  for  slaves,  were 
declared  by  Sallust  (b)  to  be  a  proceeding  contra  jus  belli.  At 
the  zenith  of  the  Boman  power,  the  enlarged  and  philosophical 
mind  of  Cicero  was  strt^ck  with  extreme  disgust,  at  the  excesses 
in  which  his  countrymen  indulged  their  military  spirit.     He  justly 

(a)  Livy,  b.  1,  c.  32.  lb.  b.  9,  c.  5.  2b.  36,  c.  3.  Ci^sero  de  off.  1,  11,  The 
collegium  fecieUium  was  instituted  according  to  legendary  story,  as  early  as  the 
reign  of  Nnma  Pompilins,  and  the  efficacy  of  that  institution  on  the  rights  of 
war  is  declared  by  Cicero, — belli  s^amias  sanctimmd  ^eciali  papuli  Bomani  jure 
prescripta  est. 

(i)  8aL  Jug.  ch.  91. 
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discerned  that  mankiiid  were  not  intended,  by  the  law  and  oon- 
stitation  of  their  nature,  as  rational  and  social  beings,  to  live 
in  eternal  enmiiy  with  each  other;  and  he  recommends,  in  one  of 

the  most  beantif al  and  perfect  ethical  codes  to  be  met  with 
[  *  7  ]  *  among  the  remains  of  the  ancients,  the  virtues  of  human- 

ity,  liberality  and  justice,  towards  other  people,  as  being 
founded  in  the  universal  law  of  natura  Their  ancestors,  he  ob- 
served, applied  the  term  enemy  to  that  man  whom  they  regarded 
merely  as  a  foreigner;  and  to  deny  to  strangers  the  use  and  pro- 
tection of  the  city,  would  be  inhuman.  To  overturn  justice  by 
plundering  others,  tended  to  destroy  civil  society,  as  well  as 
violate  the  law  of  nature,  and  the  institutions  of  heaven;  and  by 
some  of  the  most  happy  illustrations  and  pathetic  examples, 
Cicero  vindicated  the  truth,  and  inculcated  the  value  of  the  pre- 
cept, that  nothing  was  truly  useful  which  was  not  honest  (a). 
In  the  latter  ages  of  the  Boman  empire,  when  their  municipal 
law  became  highly  cultivated,  and  adorned  by  philosophy  and 
science,  the  law  of  nations  was  recognized  as  part  of  the  natural 
reason  of  mankind.  Quod  vero  naturalis  ratio  inter  omnes  homines 
constituit,  id  apud  omnes  gerUes  peroeque  ctistoditury  vocatur  que 
jus  gentium^  qtuisi  quo  jure  omnes  gentes  viantur  (&).  The  Bo- 
man law  was  destined  to  obtain  the  honorable  distinction  of  be- 
coming a  national  guide  to  future  ages,  and  to  be  appealed  to  by 
modem  tribunals  and  writers,  in  cases  in  which  usage  and  posi- 
tive law  are  silent,  as  one  authoratative  evidence  of  the  decisions 
of  the  law  of  nation& 

It  must  be  admitted,  however,  that  the  sages  from  whose  works 
the  Pandects  Vere  compiled,  speak  very  indistinctly  and  imper- 
fectly on  the  subject  of  national  law.  They  must  be  read  with 
much  discrimination,  as  Grotius  observed  (c),  for  they  often  call 
that  the  law  of  nations  which  prevailed,  and  perhaps  by  casual 
consent,  among  some  nations  only;  and  many  things  which  be- 
longed to  the  law  of  nations  they  treated  indiscriminately  with 
matters  of  mere  municipal  law.     The  Boman  jurisprudence,  in 

its  most  cultivated  state,  was  a  very  imperfect  transcript  of 
[  *  8  J  the  precepts  of  natural  *justice  on  the  subject  of  national' 

duty.     It  retained  strong  traces  of  ancient  rudeness,  from 

(a)  Of.  b.  1,  sec  12;  b.  3,  sec  5,  6,  7, 11. 
(ft)  Dig.  1.  1,  9;  ImsL  1.  2,  1. 
(e)  Pnleg.  sec.  53. 
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the  want  of  the  Gbristian  Bystem  of  morals,  and  the  oivilizing  re- 
Btraints  of  commerce.  We  find  the  harharons  doctrine  still  as- 
serted, that  prisoners  of  war  become  slaves  jure  gentium  (a),  and 
even  in  respect  to  foreign  nations  with  whom  the  Romans  were 
at  peace,  bat  had  no  particnlar  alliance,  it  is  laid  down  in  the 
I>igest,  that  whoever  passed  from  one  country  to  the  other  became 
inunediately  a  slava  Nam  ai  cum  gente  aliqua  neque  amicitiamy 
neque  ho8pitiumy  neque  fcedus  amicitice  causa  fa^stum  habemus: 
hi  hostes  quidem  rum  sunt.  Quod  autum  ex  nostra  ad  eos  per- 
venitj  illorum  fit :  et  liber  homo  noster  ab  eis  captus^  servus  fit^  et 
eoTum,  Idemque  est  si  ab  illis  ad  tics  aliquid  perveniat  (6).  It  is 
impossible  to  conceive  of  a  rale  of  national  law  more  directly  cal- 
eolated  to  deetroy  all  commercial  interconrse,  and  to  maintain 
eternal  enmity  between  nations. 

The  irrnption  of  the  northern  tribes  of  Scythia  and  Germany, 
overtomed  all  that  was  gained  by  the  Boman  law,  annibilated 
every  restraint,  and  all  sense  of  national  obligation,  and  civil 
society  relapsed  into  the  violence  and  confusion  of  the  barbarous 
age& 

Law  of  Nations  in  the  Middle  Ages. — ^Mankind  seemed  to 

be  doomed  to  live  once  more  in  constant  distrust  or  hostility,  and 
to  regard  a  stranger  and  an  enemj  as  almost  the  same.  Piracy, 
rapine,  and  ferocious  warfare,  deformed  the  annals  of  Europe. 
The  manners  of  nations  were  barbarous,  and  their  maxims  of  war 
crueL  Slavery  was  considered  as  a  lawful  consequence  of  cap- 
tivity. Mr.  Barrington  (c)  has,  indeed,  cited  the  laws  of  the 
Wisigoths,  Saxons,  Sicilians,  and  Bavarians,  as  restraining,  by 
the  severest  penalties,  the  plunder  of  shipwrecliM  goods,  and 
the  abuse  of  shipwrecked  seaman,  and  as  extending  the  rights 
of  hoepitality  to  strangers.  But,  notwithstanding  *a  few  [  *9^ 
efforts  of  this  kind  to  introduce  order  and  justice,  and  though 
municipal  law  had  undergone  great  improvement,  the  law  of 
nations  remained  in  the  rudest  and  most  uncultivated  state, 
down  to  the  period  of  the  16th  century.  In  many  instances, 
shipwrecked  strangers  were  made  prisoners,  and  sold  as  slaves, 
without  exciting  any  complaint,  or  offending  any  public  sense  of 
Jostice.     Numerous  oases  occurred  of  acts  of  the  greatest  perfidy 

la)  InsL  1.  3,  4.  Dig,  lib.  1.  tit.  5.  sec.  5.,  tod  lib.  49.  tit.  15.  ch.  12.  sec.  1. 

lb)  Dig.  49,  15,  5,  2. 

[e)  ObBervations  on  the  Statutes,  chiefly  the  more  ancient,  p.  22. 
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and  craelty  towards  strangers  and  enemies.  Prisoners  were  pat 
to  death  for  their  gallantry  and  brave  defence  in  war.  There  was 
no  reliance  npon  the  word  and  honour  of  men  in  power.  Be- 
prisals  and  private  war  were  in  constant  activity.  Instances  were 
frequent  of  the  violation  of  embassies,  of  the  murder  of  hostages, 
the  imprisonment  of  guest,  and  the  killing  of  heralds.  The  vic- 
tor in  war  had  his  option  in  dealing  with  his  prisoners,  either  to 
put  them  to  death,  or  reduce  them  to  slavery,  or  exact  an  exorbi- 
tant ransom  for  their  deliverance.  So  late  as  the  time  of  Car- 
dinal Richelieu,  it  was  held  to  be  the  right  of  all  nations  to  arrest 
strangers  who  came  into  .the  country  without  a  safe  conduct  (a). 

The  Emperor  Charlemagne  made  distinguished  efforts  to  im- 
prove the  condition  of  Europe,  by  the  introduction  of  order,  and 
the  propagation  of  Christianity;  and  we  have  cheering  examples, 
during  the  darkness  of  the  middle  ages,of  some  recognition  of  public 
law,  by  means  of  alliances,  and  the  submission  of  disputes  to  the 
arbitrament  of  a  neutral  power.  Mr.  Ward  enumerates  five  insti- 
tutions, existing  about  the  period  of  the  11th  century,  which 
made  a  deep  impression  upon  Europe,  and  contributed,  in  a  very 
essential  degree,  to  improve  the  law  of  nations  (6).  These  insti- 
tutions were,  the  feudal  system,  the  concurrence  of  Europe 
in  one  form  of  religious  worship  and  government,  the 
[  *  10  ]  *  establishment  of  chivalry,  the  negotiations  and  treaties^ 
forming  the  conventional  law  of  Europe,  and  the  settle- 
ment of  a  scale  of  political  rank  and  precedency.' 

Influence  of  Christianity. — Of  all  these  causes  of  reformation, 
'  the  most  weight  is  to  be  attributed  to  the  intimate  alliance  of  the 
great  powers 'as  one  Christian  community.  The  influence  of 
Christianity  was  very  efficient  towards  the  introduction  of  a  better 
dnd  more  enlightened  sense  of  right  and  justice  among  the  gov- 
ernments of  Europe.  It  taught  the  duty  of  benevolence  to 
strangers,  of  humanity  to  the  vanquished,  of  the  obligation  of 


{a)  Wftrd*8  History  of  the  Law  of  Nations,  ch.  7,  8,  9. 

(6)  lb.  vol.  i.  322-^328. 

^In  the  succeeding  disoassion  of  snch  inflaences,  the  author  omits  to  com- 
ment on  fendalism  and  its  incident,  the  settlement  of  a  scale  of  political  rank 
and  precedency.  It  is  not  improbable  that  he  regardeilas  uncertain  the  di- 
rection of  their  many  tendencies.  Feudalism  was  a  system  of  disunion,  not 
of  close  association;  and,  by  its  impediments  to  nationalization,  retarded, 
rather  than  accelerated,  the  development  of  international  law.  When,  how- 
ever, on  its  ruins,  the  rise  of  the  great  monarchies  took  place,  that  law,  then 
in  coarse  of  advancement,  received  a  powerful  impetus. 
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good  faith  and  of  the  sin  of  murder,  revenge  and  rapacity.  The 
history  of  Enrope,  during  the  early  periods  of  modern  history, 
abounds  with  interesting  and  strong  oas^,  to  show  the  authority 
of  the  church  over  turbulent  princes  and  fierce  warriors,  and  the 
effect  of  that  authority  in  melioratiog  manners,  checking  violence, 
and  introducing  a  system  of  morals  which  inculcated  peace, 
moderation  and  justice.  The  church  had  its  councils  or  convo- 
cations of  the  clergy,  which  formed  the  nations  professing  Chris- 
tianity into  a  connection  resembling  a  federal  alliance,  and  those 
councils  sometimes  settled  the  titles  and  claims  of  princes,  and 
regulated  the  temporal  affairs  of  the  Christian  powers.  The  con- 
federacy of  the  Christian  nations  was  bound  together  by  a  sense 
of  common  duty  and  interest  in  respect  to  the  rest  of  mankind. 
It  became  a  general  principle  of  belief  and  action,  that  it  was  not 
only  a  right,  but  a  duty,  to  redace  to  obedience,  for  the  sake  of 
conversion,  every  people  who  professed  a  religious  faith  difierent 
from  their  own.  To  make  war  upon  infidels  was,  for  many  ages, 
a  conspicuous  part  of  European  public  law;  and  this  gross  per- 
version of  the  doctrines  and  spirit  of  Christianity,  had  at  least 
one  propitious  effect  upon  the  Christian  powers,  inasmuch  as  it 
led  to  the  cultivation  of  peace  and  union  between  them,  and  to 
a  more  free  and  civilized  intercourse.  The  notion  that  it  was 
lawful  to  invade  and  subdue  Mahometan  and  Pagan  countries, 
continued  very  long  to  sway  the  minds  of  men;  and  it  was 
not  till  after  the  age  of  Grotius  and  Bacon,  that  *  this  [  *  11  ] 
error  was  entirely  eradicated.  Lord  Coke  (a)  held 
that  an  alliance  for  mutual  defence  was  unlawful  between 
Christiana  and  Turks;  and  Grotius  was  very  cautious  as  to 
the  admission  of  the  lawfulness  of  alliances  with  .infidels,  and 
he  had  no  doubt  that  all  Christian  nations  were  bound  to  as- 
sist one  another  against  the  attacks  of  infidels  (6).     Even  Lord 

(a)  4  Inst.  155. 

{b)  OroHws,  b.  2,  c.  15,  sec.  11,  12.  The  university  of  Salamanca,  as  early 
as  1550,  decided  in  favonrof  Las  Casas  upon  the  thesis  maintained  by  Sepul- 
Teda,  and  refuted  by  I>as  Casas,  that  it  was  a  right  and  duty  to  make  war 
upon  Paf^ns  and  Heretics,  in  order  to  propagate  the  true  faith.  But  the 
minds  of  men  in  Catholic  countries  remained  long  unsettled  on  this  point, 
and  the  doctrines  on  Sepnlveda  are  said  to  have  been  sanctioned  within  the 
period  of  the  last  fifYy  years  by  the  royal  academy  of  history  at  Madrid. 
(Diet.  Hist.  art.  Sepulveda.  Verplanck^s  Discourse  before  the  Neic-  York  Historical 
Society,  1818.)  Even  as  late  as  1718,  the  Emperor  Charles  VI.  commissioned 
two  ships  of  war  to  cruise  '*  through  any  seas,  far  and  wide,  to  follow  and 
pursue  any  such  as  are  the  enemies  of  our  augUst  house,  but  chiefly  the  enemies 
«f  the  C^nsUan  name,'^  The  commissioD  was  dated  at  Vienna,  July  16, 1718. 
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BacoD  (c)  thonght  it  a  matter  of  so  much  doabt,  as  to  propoand  it 
serioaslj  as  a  qaestion,  whether  a  war  with  infidels  was  not  first  in 
order  of  dignity,  and  to  be  preferred  to  all  other  just  temporal  quar- 
rels; and  whether  a  war  with  infidels  might  not  be  undertaken 
merely  for  the  propagation  of  the  Christian  faith,  without  other 
cause  of  hostility. 

Of  Ohivalry. — The  influence  of  chivalry  was  beneficial  upon 
the  laws  of  war.  It  introduced  declarations  of  war  by  heraldry ; 
and  to  attack  an  enemy  by  surprise  was  deemed  cowardly  and 
dishonorabla  It  dictated  humane  treatment  to  the  vanquished, 
courtesy  to  enemies,  and  the  virtues  of  fidelity,  honour,  and  mag- 
nanimity in  every  species  of  warfare. 

Of  the  Oivil  Law. — The  introduction  and  study  of  the  civil 
law,  must  also  have  contributed  largely  to  more  correct  and  lib- 
eral views  of  the  rights  and  duties  of  nations.  It  was  impossi- 
ble that  such  a  refined  and  wise  system  of  municipal  and  ethical 
jurisprudence  as  the  Boman  law,  could  have  been  taught  in  uni- 
versitif^  and  schoc^s,  and  illustrated  by  a  succession  of  eminent 
civilians,  who  were  worthy  of  being  associated  with  the  Boman 
sages,  without  at  the  same  time  producing  a  great  effect  upon 
the  public  mind.  This  grand  monument  of  the  embodied  wis- 
dom of  the  ancients,  when  once  known  and  examined,  must  have 
reflected  a  broad  stream  of  light  upon  the  feudal  institutions, 
and  the  public  councils  of  the  European  nationa  We  accord- 
ingly find  that  the  rules  of  the  civil  law  were  applied  to 
[  *  12  ]  the  government  of  national  rights,  and  they  have  ^contri- 
buted  very  materially  to  the  erection  of  the  modem  interna- 
tioufd  law  of  Europe.  From  the  13th  to  the  16th  century,  all  contro- 
versies between  nations  were  adjudged  by  the  rules  of  the  civil  law. 

Of  Treatiea. — Treaties,  conventions,  and  commercial  associa- 
tions, had  a  still  more  direct  and  visible  influence  in  the  forma- 
tion of  the  great  modern  code  of  public  law.  They  gave  a  n««w 
character  to  the  law  of  nations,  and  rendered  it  more  and  more 
of  a  positive  or  instituted  code.  Commercial  ordinances  and 
conventions  contributed  greatly  to  improve  and  refine  public  law, 
and  the  intereouiae  of  nations,  by  protecting  the  persona  and 

Bat  afterwards  the  eommisaioii  was  restricted  by  an  additional  instruction, 
dated  at  Brassels,  3^b  September,  1718,  to  war*'*against  the  Spaniards*  bat 
not  against  any  other  power,  tkom^  rwrn  fmemies  to  the  OkriMimm  aaae.'*    See 
the  commisBion  at  large  in  CWIni4frr*«  Kof^fes,  toL  iiL  447,  450. 
(e)  Bmem's  B'eHbs,  toL  iit  472,  49^ 

sa 


Lee.  I.]  OF  THE  LAW  OF  NATIONS.  *  13 

property  of  merchants  in  cases  of  shipwreck,  and  against  piracy, 
and  against  seizore  and  arrest  upon  the  breaking  oat  of  war. 
Aaxiliary  treaties  were  tolerated,  by  which  one  nation  was  al- 
lowed to  be  an  enemy  to  a  certain  extent  only.  Thus,  ii^  in  time 
of  peace,  a  defensive  treaty  had  been  made  between  one  of  the 
parties  to  a  subsequent  war  and  a  third  power,  by  which  a  cer- 
tain number  of  troops  were  to  be  furnished  in  case  of  war,  a 
compliance  with  this  engagement  implicated  the  auxiliary  a^  a 
party  to  the  war,  only  so  far  as  her  contingent  was  concerned. 
The  nations  of  Europe  had  a,dyanced  to  this  extent  in  diplomatic 
science,  as  early  as  ihe  beginning  of  the  18th  century,  and  such 
a  refinement  was  totally  unknown  to  the  ancients  (a).  Treaties 
of  subsidy  showed  also  the  progress  of  the  law  of  nations.  The 
troops  of  one  nation,  to  a  definite  extent,  could  be  hired  for  the 
service  of  one  of  the  belligerents,  without  affording  ground  for 
hostility  with  the  community  which  supplied  the  specific  aid. 
The  rights  of  commerce  began  to  be  regarded  as  under  the  pro- 
tectioa  of  the  law  of  nations,  and  Queen  Elizabeth  complained  of 
the  Spaniards,  that  they  had  prohibited  commerce  in  the  Indian 
seas,  contrary  to  that  law. 

Law  Oonceming  Shipwrecks. — The  efforts  that  were  made, 
upon  the  revival  of  commerce,  to  suppress  piracy,  and  protect 
shipwrecked  property,  show  a  returning  sense  of  the  value,  and 
of  the  obligations  of  national  justice.  The  case  of  shipwrecks  may 
he  cited,  and  dwelt  upon  for  a  moment,  as  a  particular 
and  strong  instance  *  of  the  feeble  beginnings,  the  slow  [  *  13  ] 
and  interrupted  progress,  and  final  and  triumphant  suc- 
cess, of  the  principles  of  public  right  Yalin  (b)  imputes  the 
barbarous  custom  of  plundering  shipwrecked  property,  not  merely 
to  the  ordinary  cupidity  for  gain,  but  to  a  more  particular  and 
peculiar  cause.  The  earliest  navigators  were  almost  all  pirates, 
and  the  inhabitants  of  the  coasts  were  constantly  armed  against 
their  depredations,  and  whenever  they  had  the  misfortune  to  be 
shipwrecked,  they  were  pursued  with  a  vindictive  spirit,  and 
deemed  just  objects  of  punishment.     The  practice  of  plundering 

(a)  Under  Henry  HI.,  in  1240,  the  Flemincp  obtained  leave  to  carry  on 
their  trade  as  nenal,  when  England  and  France  were  at  war,  so  long  as  they 
took  no  other  part  in  the  war  than  what  their  earl,  under  his  feudal  relation 
to  the  crown  of  France,  was  called  upon  by  reason  of  his  homage  to  perform. 
SmUhey's  Early  Naval  History  of  England,  vol.  i.  180. 

(b)  Com.  9ur  Ord.  torn.  ii.  579 — 587. 
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shipwrecks  has  been  traced  to  the  Bhodians,  and  from  them  H 
passed  to  the  Romans;  and  the  efforts*  to  restrain  it  were  very 
feeble  and  gradnal,  and  mixed  with  much  positive  injostioe.  The 
|i[Oods  cast  ashore  first  belonged  to  the  fortunate  occupant,  and 
then  they  were  considered  as  belonging  to  the  state.  This  change 
from  private  to  public  appropriation  of  the  property,  rendered  a 
returning  sense  of  right  and  duty  more  natural  and  easy.  The 
Emperors  Hadrian  and  Antoninus  had  the  honor  of  having  first 
renounced  the  claim  to  shipwrecked  property,  in  favour  of  the 
rightful  owner  (a).  But  the  inhuman  customs  on  this  subject 
were  too  deeply  rooted  to  be  eradicated  by  the  wisdom  and  vigi- 
lance of  the  Roman  lawgivers.  The  laws  in  favour  of  the  nnfor- 
tunate  were  disregarded  by  succeeding  emperors,  and  when  the 
empire  itself  was  overturned  by  the  northern  barbarians,  the  laws 
of  humanity  were  swept  away  in  the  tempest,  and  the  continual 
depredations  of  the  Saxons  and  Normans  induced  the  inhabi- 
tants of  the  western  coast  of  Europe  to  treat  all  navigators,  who 
were  thrown  by  the  perils  of  the  sea  upon  their  shores,  as  pirates, 
and  to  punish  them  as  such,  without  inquiry  or  discrimination. 
The  Emperor  Andronicus  Comnenus,  who  reigned  at  Constan- 

tiAople  in  1183,  made  great  efforts  to  repress  this  inhuman 
[  *  14  ]  practice.     His  edict  was  worthy  of  the  highest  *  praise, 

but  it  ceased  to  be  put  in  execution  after  his  death. 
Pillage  had  become  an  inveterate  moral  pestilence.  It  required 
something  more  effectual  than  papal  bulls,  and  the  excommunica- 
tion of  the  church,  to  stop  the  evil.  The  revival  of  commerce, 
and  with  it  a  sense  of  the  value  of  order,  commercial  ordinances, 
particular  conventions  and  treaties  between  sovereigns,  contri- 
buted gradually  to  suppress  this  criminal  practice,  by  rendering 
the  regulations  on  that  subject  a  branch  of  the  public  law  of 
nations.  Yalin  says,  it  was  reserved  to  the  ordinances  of  Louis 
XIY.  to  put  the  finishing  stroke  towards  the  extinction  of  this 
species  of  piracy,  by  declaring  that  shipwrecked  persons  and  pro- 
perty were  placed  under  the  special  protection  and  safeguard  of 
the  crown,  and  the  punishment  of  death  without  hope  of  pardon, 
was  pronounced  against  the  guilty  (&). 


(a)  Vmmti8  in  Inst.  lib.  2,  tit.  1,  art.  47,  note  6.     Valin,  ub.  mip, 

(b)  The  sense  of  justice  in  respect  to  shipwrecks  and  piracy,  has  made  its 
way  into  the  kingdom  of  Siam  in  Eastern  India,  and  by  a  treaty  \\ith  th^ 
United  States,  in  April,  1836,  persons  and  pix)perty  in  American  vessels  snf- 
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Treatment  of  Prisoners. — The  progress  of  moderation  and 
hamanity  in  the  treatment  of  prisoners,  is  to  be  impated  to  the 
infinence  of  Christianitj,  and  of  conventional  law,  establishing  a 
general  and  indiscriminate  exchange  of  prisoners,  rank  for  rank, 
and  giving  protection  to  cartel  ships  for  that  purpose.  It  is  a  prac- 
tice of  no  very  ancient  introdtlction  among  the  states  of  Europe, 
and  it  -was  not  of  very  familiar  use  in  the  age  of  Grotius,  and  it 
SQcoeeded  the  elder  practice  of  ransom.  From  the  extracts  which 
Dr.  Bobinson  (a)  gives  from  Bellus,  who  was  a  judge  or  asses- 
sor in  the  armies  of  Charles  Y.  and  Philip  IT.,  he  concludes,  that 
no  practice  so  general,  and  so  favourable  to  the  conduct  of  pris- 
oners, as  a  public  exchange  in  time  of  'war,  was  known  in  Cbe 
16th  century  (5).  The  private  interest  of  the  captor  in  his  pris- 
oner, and  his  right  to  claim  ransom  money,  continued  through 
that  period;  and  the  practice  of  ransom,  founded  on  the  right  of 
property  claimed  by  the  captor,  succeeded  to  the  Greek  and  Bo- 
man  practice  of  killing  prisoners,  or  selling  them  as  slaves. 

Admission  of  Ambassadors. — The  custom  of  admitting  resi- 
dent ministers  at  each  sovereign's  court.,  was  another  important 
improvement  in  the  security  and  facility  of  national  inter- 
conrse  (o);  and  this  led  to  *the  settlement  of  a  great  ques-  [  *15] 
tion,  which  was  very  frequently  discussed  in  the  15th  and 
16th  centuries,  concerning  the  inviolability  of  ambassadors.  It  be- 
came at  last  to  be  a  definitive  principle  of  public  law,  that  ambassa- 
dors were  exempted  from  all  local  jurisdiction,  civil  and  criminal; 
though  Lord  Coke  considered  the  law  in  his  day  to  be,  that  if  an 
ambassador  committed  any  crime  which  was  not  merely  malum 
prohibitum,  he  lost  his  privilege  and  dignity  as  an  ambassador, 
aod  might  be  pxmished  as  any  other  private  alien,  and  that  he 

fering  shipwreck  in  the  Siamese  dominions,  or  taken  by  pirates  and  brought 
therein,  are  to  he  carefully  protected,  preserved  and  restored. 

(a)  3  Bob.  Rep.    Appendix  A. 

(6)  When  Sir  Richard  Hawkins,  in  his  armed  ship  Dainty,  was  captured 
in  the  South  Sea  after  a  desperate  engagement,  in  1594,  the  Spanish  com- 
mander, Don  Beltran,  an  officer  of  great  gallantry,  courtesy  and  humanity, 
claimed,  nevertheless,  a  property  in  his  prisoner,  and  the  right  to  a  ransonj. 
(hOender^$  VoyagcH,  vol.  ii.  126.  134.  The  custom  of  enslaving  prisoners  of 
wur  was  continued  in  Europe  down  to  the  13th  century,  and  then  extin- 
guished, though  asserted  even  hy  Grotius,  De  Jure  Belli,  lib.  3.  ch.  7.  to  be 
oonformahle  to  the  law  of  nations.  It  was  discontinued  under  the  influence 
of  Christianity,  though  the  right  to  the  ransom  of  prisoners  as  the  subjectfi 
of  property,  was  continued  to  a  much  later  period. 

(c)  Ferdinand,  the  Catholic,  is  said  to  have  introduced  the  practice  of  resi- 
deat  ministers.    FrescaU^s  Hiat,  of  Ferdinand  and  ImbeUa^  vol.  i.  352. 
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was  even  bonnd  to  answer  ciYilly  for  his  contracts  that  were  good 
jure  gentium  (a). 

Grotios. — Thus  stood  the  law  of  nations  at  the  age  of  Gto« 
tins.  It  had  been  rescued,  to  a  yerj  considerable  extent,  from 
the  crnel  usages  and  practices  of  the  barbarians.  It  had  been  re- 
stored to  some  degree  of  science  and  civility  hj  the  influence  of 
Christianity,  the  study  of  the  Boman  law,  and  the  spirit  of  com- 
merce. It  had  grown  in  value  and  efficacy,  from  the  intimate 
connexion  and  constant  intercourse  of  the  modem  nations  of  Eu- 
rope, who  were  derived  from  a  common  origin,  and  were  governed 
by  similar  institutions,  manners,,  laws  and  religion.  But  it  was 
still  in  a  state  of  extreme  disorder,  and  its  principles  were  little 
known,  and  less  observed.  It  consisted  of  a  series  of  undigested 
precedents,  without  order  or  authority.  Grotius  has,  therefore, 
been  justly  considered  as  the  father  of  the  law  of  nations.  He 
arose  like  a  splendid  luminary,  dispelling  darkness  and  confu- 
sion, and  imparting  light  and  security  to  the  intercourse  of  na- 
tions. It  is  said  by  Barbeyrac  (6),  that  Lord  Bacon's  works  first 
suggested  to  Grotius  the  idea  of  reducing  the  law  of  nations  to 
the  certainty  and  precision  of  a  regular  science.  Grotius  has 
himself  fully  explained  the  reasons  which  led  him  to  undertake 
his  necessary,  and  most  useful  and  immortal  work  (o).  He  found 
the  sentiment  universally  prevalent,  not  only  among  the  vulgar 
but  among  men  of  reputed  wisdom  and  learning,  that  war 
[  *  16]  *was  a  stranger  to  all  justice,  and  that  no  commonwealth 
could  be  governed  without  injustice.  The  saying  of  Eu- 
phemus  in  Thucydides,  he  perceived  to  be  in  almost  every  one's 
mouth,  that  nothing  which  was  useful  was  unjust.  Many  per- 
sons, who  were  friends  to  justice  in  private  life,  made  no  account 
of  it  in  a  whole  nation,  and  did  not;  consider  it  as  applicable  to 
rulers.  He  perceived  a  horrible  licentiousness  and  cruelty  in 
war,  throughout  the  Christian  world,  of  which  bcu'barians  might 
be  ashamed.  When  men  took  up  arms,  there  was  no  longer  any 
reverence  for  law,  either  human  or  divine,  and  it  seemed  as  if 
some  malignant  fury  was  sent  forth  into  the  world,  with  a  gen- 
eral license  for  the  commission  of  all  manner  of  wickedness  and 
crime  (d). 

The  object  of  Grotius  was  to  correct  these  false  theories  and 

(a)  4  Inta.  163.  (6)  Puff.  sec.  29. 

(c)  Proleg,  De  Jur,  BeL  (d)  Proleg.  sec.  3.  and  28. 
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peroicioas  mazimB,  by  showing  a  commnnity  of  sentiment  among 
the  wise  and  learned  of  all  nations  and  ages,  in  f  ayonr  of  the 
natoral  law  of  morality.  He  likewise  undertook  to  show  that 
JQstioe  was  of  perpetaal  obligation,,  and  essential  to  the  well  be- 
ing of  every  society,  and  that  the  great  commonwealth  of  nations 
stood  in  need  of  law,  and  the  observance  of  faith,  and  the  prac- 
tice of  justice.  His  object  was,  to  digest  in  one  systematic  code 
the  principles  of  pablic  right,  and  tQ  supply  authorities  for  almost 
every  case  in  the  conduct  of  nations;  and  he  had  the  honour  of 
reducing  the  law  of  nations  to  a  system,  and  of  producing  a  work 
which  has  been  resorted  to  as  the  standard  of  authority  in  every 
succeeding  age.  The  more  it  is  studied,  the  more  will  our  ad- 
miration be  excited  at  the  consummate  execution  of  the  plan,  and 
the  genius  and  erudition  of  the  author.  There  was  no  system  of 
the  kind  extant,  that  had  been  produced  by  the  ancient  philoso- 
phers of  Greece,  or  by  the  primitive  Christians.  The  work  of 
Aristotle  on  the  rights  of  war,  and  the  writings  of  the  Bomans 
on  their  fecial  law,  had  not  survived  the  wreck  of  anoient  litera- 
ture; and  the  treaties  of  some  learned  modems  on  public 
law,  were  *  most  imperfect,  and  exceedingly  defective  in  [  *  17  ] 
illustrations  from  history,  and  in  omitting  to  place  their 
decisions  upon  the  true  foundations  of  equity  and  justice  (a). 
Grotius,  therefore,  went  purposely  into  the  details  of  history  and 
the  usages  of  nations,  and  he  resorted  to  the  works  of  philoso- 
phers, historians,  orators,  poets,  civilians,  and  divines,  for  the 
materials  out  of  which  the  science  of  public  morality  should 
be  formed;  proceeding  on  the  principle,  that  when  many  men, 
at  different  times  and  places,  unanimously  affirmed  the  same 
thing  for  truth,  it  ought  to  be  ascribed  to  some  universal  cause  (6) 
His  unsparing  citation  of  authorities,  in  support  of  what  the 
present  age  may  consider  very  plain  and  undisputed  truths,  has 
been  censured  by  many  persons  as  detracting  from  the  value  of 
the  work.  On  the  other  hand  the  'support  that  he  gave  to  those 
truths,  by  the  concurrent  testimony  of  all  nations  and  ages,  has 
been  justly  supposed  to  contribute  to  that  reverence  for  the  prin- 
ciples of  international  justice,  which  has  since  distinguished  the 
European  nations. 

(«)  Proleg.  of  Grot  sec  36,  37,  38. 

(h)  Omni  in  re  consendo  omnium  gentium  lex  naturm  putanda  eti,  Cic,  Jhucul. 
QwsC  Ub.  1.  ch.  13. 
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Paffendorf.    HCartens.    Bynkershoeck.    Vattel.— Among 

the  disciples  of  Grotias,  Fnffendorf  has  always  held  the  first 
rank.  His  work  went  more  at  large  into  the  principles  of  natural 
law,  and  combined  the  science  of  ethics  with  what  may  be  more 
strictly  called  the  law  of  nations.  It  is  copious  in  detail,  but  of 
very  little  practical  Yalue  in  teaching  us  what  the  law  of  nations 
is  at  this  day.  It  is  rather  a  treatise  on  moral  philosophy  than 
on  international  law;  and  tbe  same  thing  may  be  said  of  the  works 
of  Wolfius,  Burlemaqui,  and  Butherforth.  The  summary  of 
the  law  of  nations,  by  Professor  Martens,  is  a  treatise  of  greater 
practical  utility,  but  it  is  only  a  very  partial  view  of  the  system, 
being  confined  to  the  customary  and  conventional  law  of  the 
modern  nations  of  Europe.  Bynkershoeck's  treatise  on  the  law 
of  war  has  always  been  received  as  of  great  authority,  on  that 

particular  branch  of  the  science  of  the  law  of  nations,  and 
[  *18  ]  the  subject  is  ably  and  copiously  *  discussed.     The  work 

is  replete  with  practical  illustration,  though  too  exclosive 
in  its  references  to  the  ordinances  of  his  own  country,  to  render 
his  autliority  very  unquestionabla  The  most  popular,  and  the 
most  elegant  writer  on  the  law  of  nations,  is  Yattel,  whose  method 
has  been  greatly  admired.  He  has  been  cited  for  the  last  half 
century,  more  freely  than  any  one  of  the  public  jurists;  but  he 
is  very  deficient  in  philosophical  precision.  His  topics  are  loosely, 
and  often  tediously  and  diffusively  discussed,  and  he  is  not  suf- 
ficiently supported  by  the  authority  of  precedents,  which  con- 
stitute the  foundation  of  the  positive  law  of  nations.  There  is 
no  work  which  combines,  in  just  proportions,  and  with  entire 
satisfaction,  an  accurate  and  comprehensive  view  of  the  necessary 
and  of  the  instituted  law  of  nations,  and  in  which  principles  are 
sufficiently  supported  by  argument,  authority,  and  examples. 
Since  the  age  of  Qrotius,  the  code  of  war  has  been  vastly  en- 
larged and  improved,  and  its  rights  better  defined,  and  its  severi- 
ties greatly  mitigated.  The  rights  of  maritime  capture,  the 
principles  of  the  law  of  prize,  and  the  duties  and  privileges  of 
neutrals,  have  grown  into  very  important  titles  in  the  system  of 
national  law. 

Modem  Improyements  in  the  Law  of  Nationa.— We  now 

appeal    to  more    accurate,  more   authentic,  more    precise,  and 
more  commanding  evidence  of    the  rules  of    public  law,  by  a 
reference  to  the  decisions  of  those  tribunals,  to  whom,  in  every 
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coantry,  the  adminiBtration  of  that  branch  of  jurispmdence  in 
specially  intrasted.      We  likewise  appeal  to  the  official  doca- 
ments  and  ordinances  of  particular  states,  which  have  professed 
to  rednce  into  a  systematic  code,  for  the  direction  of  their  own 
tribanalsi  and  for  the  information  of  foreign  powers,  the  law  of 
nations,  on  those  points  which  relate  particularly  to  the  rights  of 
oommerce,  and  the  duties  of  neutrality.     But  in  the  absence  of 
higher  and  more  authoritative  sanctions,  the  ordinances  of  for- 
eign states,  the  opinions  of  eminent  statesmen,  and  the  writings 
of  distinguished  jurists,  are  regarded  as  of  great  consideration 
on  questions  not  settled  by  conventional  law.     In  cases  where  the 
principal  jurists  agree,  the  presumption  will  be  very  great 
in  favour  of  the  solidity  of  their  *  maxims;  and  no  civil-  [  *  19] 
ized  nation,  that  does  not  arrogantly  set  all  ordinary  law 
and  jastice  at  defiance,  will  venture  to  disregard  the  uniform 
Bense  of  the  establuBhed  writers  on  international  law.     England 
and  the  United  States  have  been  equally  disposed  to  acknowledge 
theanthority  of  the  works  of  jurists,  writing  professedly  on  public 
law,  and  the  binding  force  of  the  general  usage  and  practice  of  na- 
tions, and  the  still  greater  respect  due  to  judicial  decisions  recogniz- 
ing and  enforcing  the  law  of  nations.     In  all  our  foreign  negotia- 
tions, and  domestic  discussibns  of  questions  of  national  law,  we  have 
paid  the  most  implicit  respect  to  the  practice  of  Europe,  and  the 
opinions  of  her  most  distinguished  civilians.     In  England,  the 
report  made  in  1753,  to  the  king,  in  answer  to  the  Prussian  me- 
morial, is  very  satisfactory  evidence  of  the  obedience  shown  to 
the  great  standing  authorities  on  the  law  of  nations,  to  which  I 
have  alluded.     And  in  a  case  which  came  before  Lord  Manstield, 
in  1764,  in  the  E.  B.  (a),  he  referred  to  a  decision  of  Lord  Tal- 
bot, who  had  declared  that  the  law  of  nations  was  to  be  collected 
from  the  practice  of  different  nations,  and  the  authority  of  writers; 
and  who  had  argued  from  such  authorities  as  Grotius,  Barbeyrac, 
Bynkershoeck,  Wiquefort,  &c,  in  a  case  where  British  authority 
was  silent     The  most  celebrated  collections  and  codes  of  maritime 
law,  such  as  the  Consolato  del  Mare^  the  laws  of  Oleron,  the  laws 
of  the  Hanseatic  league,  and,  above  all,  the  marine  ordinances  of 
Lonsi  XIV.,  are  also  referred  to,  as  containing  the  most  authen- 
tic evidence  of  the  immemorial  and  customary  law  of  Europe.' 

(«)  Triquet  r.  Bath,  3  Burr,  1478. 
From  the  foregoing  may  be  gathered,  that,  in  determining  what  is  and 
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Importance  of  the  Stndy. — The  dignity  and  importance  of 
this  branch  of  jurisprudence,  cannot  fail  to  recommend  it  to  the 
deep  attention  of  the  student :  and  a  thorough  knowledge  of  its 
principles  is  necessary  to  lawyers  and  statesmen,  and  highly 
ornamental  to  every  scholar,  who  wishes  to  be  adorned  with  the 
accomplishments  of  Tarious  learning.  Many  questions  arise  in 
the  course  of  commercial  transactions,  which  require  for 
[  *  20  ]  ^their  solution  an  accurate  acquaintance  with  the  conven- 
tional law  of  Europe,  and  the  general  doctrines  of  the 
prize  tribunals.  Though  we  may  remain  in  peace,  there  is 
always  war  raging  in  some  part  of  the  globe,  and  we  have  at  the 
present  moment  (a)  neutral  rights  to  exact,  and  neutral  duties  to 
perform,  in  the  course  of  our  Mediterranean  trade,  and  in  the 
trade  to  the  Brazils,  and  along  the  shores  of  the  Paci£c.  A  com* 
prehensive  and  scientifie  knowledge  of  international  law  is 
highly  necessary,  not  only  to  lawyers  practising  in  our  comnoter- 
cial  ports,  but  to  every  gentleman  who  is  animated  by  liberal 
views,  and  a  generous  ambition  to  assume  stations  of  high  public 
trust  It  would  be  exceedingly  to  the  discredit  of  any  person 
who  should  be  called  to  take  a  share  in  the  councils  of  the  nation, 
if  he  should  be  found  deficient  in  the  great  leading  principles  of 
this  law;  and  I  think  I  cannot  be  mistaken  in  considering  the 
elementary  learning  of  the  law  of  nations,  as  not  only  an  essen- 
tial part  of  the  education  of  an  American  lawyer,  but  as  proper 
to  be  academically  taught  My  object,  therefore,  in  some  sue- 
ceeding  lectures,  will  be  to  discuss  all  the  leading  points  arising 
upon  the  rights  and  duties  of  nations,  in  the  several  relations  of 
peace,  of  war,  and  of  neutrality. 

(a)  November,  1824.  ,    . 


what  is  not  oonfommble  to  the  principles  of  international  law,  reference  is 
made  to — (1)  Writings  of  jurists;  (2)  Opinions  of  statesmen ;  (3)  Practices, 
ordinances,  and  documents  of  states;  (4)  Collections  and  codes,  and  (5)  Ad- 
judicated causes.  As  to  the  pre-eminent  authority  of  the  latter,  see,  poai, 
pp.  69—71. 


40 


Lee  IL]  OF  THK  LAW  OF  NATIONS.  *  22 


•LECTURE  IL  [*21] 

OP  THE  RIGHTS  AND  DUTIES  OF  NATIONS  IN  A  STATE  OF  PEACE, 

A  TiKW  of  the  rights  and  duties  of  nations  in  peace,  will  lead 
ns  to  examine  the  grounds  of  national  independence,  the  extent 
of  territorial  jurisdiction,  the  rights  of  embassy  and  of  commer- 
cial intercourse. 

Eqnality  and  Independence  of  Nations. — ^Nations  are  equa} 

in  respect  to  each  other,  and  entitled  to  claim  equal  consideration 
for  their  rights,  whatever  may  be  their  relative  dimensions  or 
strength,  or  however  greatly  they  may  difier  in  government,  re- 
ligion, or  manners.     This  perfect  equality,  and  entire  independ- 
ence of  all  distinct  states,  is  a  fundamental  principal  of  publie 
law.    It  is  a  necessary  consequence  of  this  equality,  that  each 
nation  has  a  right  to  govern  itself  as  it  may  think  proper,  and  no 
one  nation  is  entitled  to  dictate  a  form  of  government,  or  religion, 
or  a  course  of  internal  policy,  to  another.     No  state  is  entitled  to 
take  cognizance  or  notice  of  the  domestic  administration  of  an- 
other state,  or  of  what  passes  within  it  as  between  the  govern- 
ment and  its  own  subjects  (a).     The  Spaniards,  as  Yattel  ob- 
serves, violated  all  rules  of  right,  when  they  set  up  a  tribunal  of 
their  own  to  judge  the  Inca  of  Peru  according  to  their  laws. 
If  he  had  broken  the  law  of  nations  *  in  respect  to  them,  [  *  22  ] 
they  would  have  had  a  right  to  punish  him;  but  when  they 
undertook  to  judge  of  the  merits  of  his  own  interior  administration, 
and  to  try  and  punish  him  for  acts  committed  in  the  course  of  it, 
they  were  guilty  of  the  grossest  injustice.  No  nation  had  a  conten- 
tion within  itself,  but  the  ancient  Bomans,  with  their  usual  in- 
solence, immediately  interfered,  and  with  profound  duplicity  pre- 

(a)  QroUua  de  Jure  helU  et  pads,  b.  1,  c.  3,  sec.  8.     Vattel,  Droit  des  Gens, 
K  2,  c.  4,  sec.  54.    ButherforWs  Inst,  b.  2,  c.  9.    The  principal  of  non-inter- 
ferance  with  the  internal  policy  and  government  of  other  states,  was  emphat- 
ically declared  by  England  and  France  in  the  autumn  of  1830,  and  new  | 
strength  and  solidity  were  thereby  given  to  national  freedom  and  indepen-  i 
deuce. 
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tended  to  take  part  with  the  oppressed  for  the  sake  of  jastioe, 
though  io  reality  for  the  purpose  of  dominion.  It  was  by  a  vio- 
lation  of  the  right  of  national  independence,  that  they  artfully 
dissolved  the  Achsean  league,  and  decreed  that  each  member  of 
the  confederacy  should  be  governed  by  its  own  laws,  independent 
of  the  general  authority  (a).  But  so  surprisingly  loose  and  inac- 
curate were  the  theories  of  the  ancients  on  the  subject  of  national 
independence,  that  the  Greeks  seem  never  to  have  questioned 
the  right  of  one  state  to  interfere  in  the  internal  concerns  of 
another  (6).  We  have  several  instances  within  time  of  memory, 
of  unwarrantable  and  flagrant  violations  of  the  independence  of 
nations.  The  interference  of  Bussia,  Prussia,  and  Austria,  in 
the  internal  government  of  Poland,  and  first  dismembering  it  of 
large  portions  of  its  territory,  and  then  finally  overturning  its 
constitution,  and  destroying  its  existence  as  an  independent  power, 
was  an  aggravated  abuse  of  national  right  There  were  several 
cases  which  preceded,  or  which  arose  during  the  violence  of  the 
French  revolution,  which  were  unjustifiable  invasions  of  the 
rights  of  independent  nations  to  prescribe  their  own  forms  of 
government,  and  to  deal  in  their  discretion  with  their  own  dom- 
estic concerns.  Among  other  instances,  we  may  refer  to  the  in- 
vasion of  Holland  by  the  Prussian  arms  in  1787,  and  of  France 
by  the  Prussian  arms  in  1792,  and  of  wars  fomented  or  declared 

against  ail  monarchical  forms  of  government,  by  the  French 
[  *  23  ]  rulers,  during  *  the  early  and*  more  intemperate  stages 

of  their  revolution.  We  may  cite  also  the  invasion  of 
Naples  by  Austria  in  1821,  and  the  invasion  of  Spain  by  France 
in  1823,  under  the  pretext  of  putting  down  a  dangerous  spirit  of 
internal  revolution  and  reform,  as  instances  of  the  same  violation 
of  the  absolute  equality  and  independence  of  nations  (c). 

(a)  Livy,  b.  3:i,  c  30.  Floras,  b.  2,  c.  7.  MwUeaq.  Consid.  9ur  Us  Causes 
de  la  Grand,  des  Bom.  ch.  6. 

(b)  Miiford's  Hist,  of  Greece,  vol.  v.  127. 

(c)  The  British  government  declined  being  a  party  to  the  promulgated  doc- 
trines and  proceedingsof  the  congress  of  the  great  powers  of  continental  Enrope 
at  Troppau  and  Laybach  in  1821,  and  at  Verona  in  182*2,  and  which  gave  sanc- 
tion to  the  invasions  of  Naples  and  Spain.  It  was  not  supposed  by  Great 
Britain  that  there  existed  in  either  of  those  instances,  a  case  of  snch  direct 
and  imminent  danger  to  the  safety  of  other  States,  as  to  warrant,  upon 
principles  of  international  law,  a  forcible  interference.  The  allied  sovereigns 
who  assembled  at  Laybach  and  Verona,  do  not  appear  to  have  differed  es- 
sentially with  Great  Britain  as  to  the  general  principles  which  onght  to  regu- 
late the  interference  of  other  states  in  the  internal  affairs  of  Naples  and 
Spain,  bat  they  differed  in  the  application  of  those  principles  to  the  cases 
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Rule  of  Illterf6reiice. — ^Eyery  nation  has  an  nndoubted  right 
to  provide  for  its  own  safety,  and  to  take  due  precaation  against 
distant  as  well  as  impending  danger  (a).  A  rational  fear  is  said 
to  be  a  jastifiable  cause  of  war.  Posse  vicinum  impediri,  ne  in 
sua  solOj  sine  alia  causa  suaque  evidenti  utilitate,  munimentum 
nobis  propinquum  extruat^  out  aliud  quid  faciatj  unde  justa 
formido  periculi  oriatur  (6).  The  danger  must  be  great,  distinct, 
and  imminent,  and  not  rest  on  vague  and  uncertain  suspicion. 
The  British  government  officially  declared  to  the  allied  powers  in 
1821  (c),  that  no  government  was  more  prepared  than  their  own, 
*^  uphold  the  right  of  any  state  or  states  to  interfere  where 
their  own  security  or  essential  interept  were  seriously  endangered 
by  the  internal  transactions  of  another  state; — that  the  assump- 
tion of  the  right  was  only  to  be  justified  by  the  strongest  neces- 
sity, and  to  be  limited  and  regulated  thereby; — that  it  could  not 
receive  a  general  and  indiscriminate  application  to  all  revolu- 
tionary movements,  without  reference  to  their  immediate  bearing 
upon  some  particular  state  or  states; — that  its  exercise  was  an 
exception  to  general  principles  of  the  greatest  value  and  import- 
ance, and  as  one  that  only  properly  grows  out  of  the  circum- 
stances of  the  special  case;  and  exceptions  of  this  description 
could  never,  without  the  utmost  danger,  be  so  far  reduced  to 
rule,  as  to  be  incorporated  into  the  ordinary  diplomacy  of  states, 
or  into  the  institutes  of  the  law  of  nations." 

*  The  limitation  to  the  right  of  interference  with  the  [  *  24  ] 

before  them.  They  justified  their  interference  on  the  gronnd  that  it  was 
'^necessary  for  protecting  Italy  from  a  general  insurrection,  and  the  neigh- 
bouring states  from  the  most  imminent  dangers. " — "That  there  existed  a 
vast  conspiracy  against  all  established  power,  and  against  all  those  rights 
consecrated  by  that  social  order  under  which  Europe  had  enjoyed  so  many 
centuries  of  glory  and  happiness.'^ — "That,  in  respecting  the  rights  and  in- 
dependence of  all  legitimate  power,  they  regarded  as  disavowed  by  the  prin- 
ciples which  constitute  the  public  right  of  Europe,  all  pretended  reform 
operated  by  revolt  and  open  hostility."  Their  object  was  to  protect  the 
peace  of  Europe  "against  those  disastrous  anempts  which  would  spread  the 
horror  oi  universal  anarchy  over  the  civilized  world'' — "against  a  fanaticism 
for  innovation,  which  would  soon  have  rendered  the  existence  of  any  public 
order  whatever  problematical." — "Tliat  they  were  far  from  wishing  to  pro- 
long this  interference  beyond  the  limits  of  strict  necessity,  and  would  ever 
prescribe  to  themselves  the  preservation  of  the  independence  and  of  the 
rights  of  each  state."  Circular  Despatch  and  Declaration  of  the  Sovereigns  of 
Austria^  Bussi€L,  and  iVtusia,  Laybach,  May,  1821.  Annual  Begisler  for  1831, 
p.  599. 

(a)   Vattel,  b.  2,  c.  4.  sec  49,  50. 

ib)  Huber  de  Jure  civitatis,  lib.  3  c.  7,  sec.  4. 
c)  Lord  Castlereagh^s  circular  despaich  ofJanuarg  19,  1821. 
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internal  concerns  of  other  states,  was  defined  in  this  instance  with 
uncommon  precision;  and  no  form  of  civil  government  which  a 
nation  may  think  proper  to  prescribe  for  itself,  can  be  admitted 
to  create  a  case  of  necessity  justifying  an  interference  by  force; 
for  a  nation,  under  any  form  of  civil  policy  which  it  may  choose 
to  adopt,  is  competent  to  preserve  its  faith,  and  to  maintain  the 
relations  of  peace  and  amity  with  other  powers. 

Assistance  in  Oases  of  Revolt. — It  is  sometimes  a  very  grave 
question,  when  and  how  far  one  nation  has  a  right  to  assist  the 
subjects  of  another,  who  have  revolted,  and  implored  that  assis- 
tance. It  is  said  (a),  that  assistance  may  be  afforded  consis- 
tently with  the  law  of  nations,  in  extreme  cases,  as  when  rulers 
have  violated  the  principles  of  the  social  compact,  and  given  just 
"cause  to  their  subjects  to  consider  themselves  discharged  from 
their  allegiance.  Yattel  mentions  the  case  of  the  Prince  of  Orange 
as  a  justifiable  interference,  because  the  tyranny  of  James  U. 
had  compelled  the  English  nation  to  rise  in  their  defence,  and 
call  for  his  assistance.  The  right  of  interposition  must  depend 
upon  the  special  circumstances  of  the  case.  It  is  not  suscepti- 
ble of  precise  limitations,  and  is  extremely  delicate  in  the  appli- 
cation. It  must  be  submitted  to  the  guidance  of  eminent  discre- 
tion, and  controlled  by  the  principles  of  justice  and  sound  policy. 
It  would  clearly  be  a  violation  of  the  law  of  nations,  to  invite 
sobjects  to  revolt  who  were  under  actual  obedience,  however  just 
their  complaints;  or  to  endeavour  to  produce  discontents,  vio- 
lence, and  rebellion,  in  neighbouring  states,  and  under  colour  of 
a  generous  assistance,  to  consummate  projects  of  ambition  and 
dominion.  The  most  unexceptionable  precedents  are  those  in 
which  the  interference  did  not  take  place  until  the  new  states 

had  actually  been  established,  and  sufficient  means  and 
[  *  25  ]  spirit  had  been  displayed  to  excite  a  confidence  *in  their 

stability  (6).  The^assistance  that  England  gave  to  the 
United  Netherlands  when  they  were  struggling  against  Spain, 
and  the  assistance  that  France  gave  to  this  country  during  the 
war  of  our  revolution,  were  justifiable  acts,  founded  in  vnsdom 
and  policy.     And  it  is  not  to  be  doubted  that  the  government  of 

(a)  Vattd,  b.  2,  c.  4,  sec.  56.    BtdherfoHhy  b.  2,  c.  9.    See  also  Gratim,  lib. 
2,  cb.  25,  sec.  8.     Pujgr.  b.  8,  ch.  6,  sec.  14. 

(6)  Tbe  Oomm.  Pinheiro-Ferreira,  in  his  Oners  de  Droit  Public,  tome  ii. 

L6,  7.  very  decidedly  justifies  the  recognition,  when  tbe  revolted  people- 
ve  acquired  such  stability. 
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the  United  States  had  a  perfect  right,  in  the  year  1822,  to  cod- 
sider,  as  it  then  did,  the  Spanish  provinces  in  Soath  America  as 
legitimate  powers,  which  had  attained  sufficient  solidity  and 
strength  to  be  entitled  to  the  rights  and  privileges  belonging  to 
independent  states  (a). 

Prior  to  the  recognition  of  the  independence  of  any  of  the 
Spanish  colonies  in  America,  and  during  the  existence  of  the  civil 
war,  between  Spain  and  her  colonies,  it  was  the  declared  policy  of 
the  government  of  the  United  States  to  remain  neutral,  and  to  allow 
to  each  of  the  belligerent  parties  the  same  rights  of  asylum  and 
hospitality,  and  to  consider  them  in  respect  to  tha  neutral  rela- 
iioD  and  duties  of  the  United  States,  as  equally  entitled  to  the 
sovereign  rights  of  war  as  against  each  other.  This  was  also  the 
judicial  doctrine  of  the  supreme  court  derived  from  the  policy  of 
the  government,  and  seems  to  have  been  regarded  as  a  principle 
of  international  law  (b). 

Nations  are  Ht  liberty  to  use  their  own  resources  in  such  man- 
ner, and  to  apply  them  to  such  purposes  as  they  may  deem  best, 
provided  they  do  not  ^violate  the  perfect  rights  of  other  nations, 
nor  endanger  their  safety,  nor  infringe  the  indispensable  duties 
of  humanity. 

Treaties  not  Affected  by  Ohange  of  Oovemment.— They 

may  contract  alliances  with  particular  nations,  and  grant  or 
withhold  particular  privileges,  in  their  discretion.  By  positive 
engagements  of  this  kind,  a  new  class  of  rights  and  duties  is 

(ff)  PrendenVB  Memtge  to  Congress  of  Wi,  of  March^  18*22,  and  act  of  Con-' 
grew  of  Aih  of  May,  1822,  ch.  52. 

{h)  United  Statea  r.  Palmer,  3  Wheaton  R.  610,  634.  The  Santissimn  Trini- 
dad, 7  Wheaton,  283,  337.  See  also  Walley  r.  Schooner  Liberty,  12  Louisiana 
K.  98.  *'The  uniform  policy  and  practice  of  the  United  States,  as  declared 
by  President  Jackmn  in  his  Message  to  Congress  of  the  2\si  December,  1836,  is 
to  avoid  all  interference  in  disputes  which  merely  relate  to  the  internal  gov- 
ernment of  other  nations,  and  eventually  to  recognize  the  authority  of  the 
prevailing  party,  without  reference  to  the  merits  of  the  original  controversy. 
All  questions  relative  to  the  government  of  foreign  nations,  whether  of  the  old 
or  the  new  world,  have  been  treated  by  the  United  States  as  questions  of  fact 
only,  and  they  have  cautiously  abstained  from  deciding  upon  thcMu  until  the 
clearest  evidence  was  in  their  posession  to  unable  them  to  decide  correctly." 
It  belongs  to  the  legislative  or  executive  power  (according  to  the  character 
of  the  government)  to  recognize  the  independence  of  a  people  in  revolt  from 
their  foreign  sovereign,  and  until  such  acknowledgement  be  made,  courts  u{ 
justice  are  bound  to  consider  the  ancient  state  of  things  as  remaining  un- 
altered. City  of  Berne  v.  Bank  of  England,  9  Ve^j,  347.  The  Manilla.  1 
Edw.  Adm.  K.  1.  Yrissarri  r.  Clement,  3  Bingham,  432.  Thompson  v.  Powles, 
'2  Simons,  194.  Taylor  v.  Barclay,  76.  213.  Rose  t?.  Himely,  4  Cranch,  214. 
Oelston  V,  Hoyt,  13  Johnson,  361.    U.  States  v.  Palmer,  3  Wheaton,  610. 
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created,  which  forms  the  conventional  law  of  nations,  and  consti- 
tnte3  the  most  diff asive,  and,  generally,  the  most  important  branch 
of  public  jarispradence.  And  it  is  well  to  be  understood,  at  a 
period  when  alterations  in  the  constitutions  of  governments,  and 
revolutions  in  states,  are  familar,  that  it  is  a  clear  position  of  the 
law  of  nations,  that  treaties  are  not  afiPected,  nor  positive  obliga- 
tions of  any  kind  with  other  powers,  or  with  creditors,  weakened 
by  any  such  mutations  A  state  neither  loses  any  of  its  rights, 
nor  is  discharged  from  any  of  its  duties,  by  a  change  in  the 
form  of  its  civil  government.  The  body- politic  is  still  the  same, 
though  it  may  have  a  different  organ  of  communication  (a).    So,  if 

a  state  should  be  divided  in  respect  to  territory,  its  rights 
[  *  26  ]  and  obligations  are  not  impaired,  and  if  they  have  *  not 

been  apportioned  by  special  agreement,  those  rights  are  to 
be  enjoyed,  and  those  obligations  fuMUed,  by  all  the  parts  in 
common  (6). 

Jurisdiction  over  Acyoining  Seas.— The  extent  of  jurisdic- 
tion over  the  adjoining  seas,  is  often  a  question  of  difficulty  and 
of  dubious  right.  As  far  as  a  natign  can  conveniently  occupy, 
and  that  occupancy  is  acquired  by  prior  possession  or  treaty,  the 
jurisdiction  is  exclusive.  Navigable  rivers  which  flow  through  a 
territory,  and  the  sea- coast  adjoining  it,  and  the  navigable  waters 
included  in  bays,  and  between  headlands  and  arms  of  the  sea, 
belong  to  the  sovereign  of  the  adjoining  territory,  as  being  neces- 
sary to  the  safety  of  the  nation,  and  to  the  undisturbed  use  of  the 
neighbouring  shores  (c).  The  open  sea  is  not  capable  of  being 
possessed  as  private  property.  The  free  use  of  the  ocean  for  navi- 
gation and  fishing,  is  common  to  all  mankind,  and  the  public 
jurists  generally  and  explicitly  deny  that  the  main  ocean  can  ever 
be  appropriated.  The  subjects  of  all  nations  meet  there,  in  time 
of  peace,  on  a  footing  of  entire  equality  and  independence.  No 
nation  has  any  right  of  jurisdiction  at  sea,  except  it  be  over  the 
persons  of  its  own  subjects,  in  its  own  public  and  private  vess^; 
and  so  far  territorial  jurisdiction  may  be  considered  as  preserved, 
for  the  vessels  of  a  nation  are,  in  many  respects,  considered  as 

(a)  Groiiita  de  Jvre^  lib.  2,  c.  9.  sect.  8.  Puff.  Droit  de  la  nature  ei  dca  Gena 
par  BarbeyraCy  iarne  2,  Hv.  8,  cb.  12,  sect.  2,  3.  Burlamaqui,  Nat.  and  Pol,  Law, 
vol.  ii.  part  4,  ch.  9,  sec.  16.     Eutkerforth^a  InatiluteSj  b.  2.  cb.  10. 

(b)  Rutherforih,  b.  2,  ch.  10. 

(c)  Grotius^  b.  2,  c.  2,  sec.  12. — c.  3.  sec.  7.  Pi^.  b.  3,  c.  3,  sec.  4. — ^b.  4. 
c.  5,  sec.  3  and  6.     Vatid^  b.  1,  ch.  22,  23. 
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portions  of  its  territory,  and  persons  on  board  are  protected  and 
governed  by  ^e  law  of  the  ooontry  to  which  the  vessel  belongs. 
They  may  be  punished  for  offences  against  the  municipal  laws  of 
the  state  committed  on  board  its  public  and  private  vessels  at 
sea,  and  on  board  of  its  public  vessels  in  foreign  ports  (a). 
This  jurisdiction  is  confined  to  the  ship;  and  no  one  ship  has  a 
right  to  prohibit  the  approach  of  another  at  sea  or  to  draw 
ronnd  her  a  line  of  territorial  jurisdiction,  within  which  no 
other  is  at  liberty  to  intiude.  Every  Vessel,  in  time  of  peace, 
has  a  right  to  consult  its  own  safety  and  convenience, 
*  and  to  pursue  its  own  course  and  business,  without  being  [  *  27  ] 
disturbed,  when  it  does  not  violate  the  rights  of  others  (6). 
As  to  narrow  seas,  and  waters  approaching  the  land,  there  have 
been  many  and  sharp  controversies  among  the  European  nations 
oonceming  the  claim  for  exclusive  dominion.  The  questions  aris- 
ing on  this  claim  are  not  very  clearly  defined  and  settled,  and  ex- 
travagant pretensions  are  occasionally  put  forward.  The  subject 
abounds  in  curious  and  interesting  discussions,  and,  fortunately 
for  the  peace  of  mankind,  they  are,  at  the  pr^ent  day,  matters 
rather  of  speculative  curiosity  than  of  use. 

Qrotius  published  his  Mare  Ltberum,  against  the  Pprtuguese 
claim  to  an  exclusive  trade  to  the  Indies,  through  the  South  At- 
lantic and  Indian  oceans,  and  he  shows  that  the  sea  w&s  not  cap- 
able of  private  dominion.  He  vindicates  the  free  navigation  of 
the  ocean  and  the  right  of  commerce  between  nations,  and  justly 
exposes  the  folly  and  absurdity  of  the  Portuguese  claim.  Sel- 
den's  Mare  Clausum  was  intended  to  be  an  answer  to  the  doctrine 
of  Orotius,  and  he  undertook  to  prove,  by  the  laws,  usages,  and 
opinions  of  all  nations,  ancient  and  modem,  that  the  sea  was,  in 
point  of  fact,  capable  of  private  dominion;  and  he  poured  a 
flood  of  learning  over  the  subject  He  fell  far  short  of  his  great 
rival  in  the  force  and  beauty  of  his  argument,  but  he  entirely  sur- 
passed him  in  the  extent  and  variety  of  his  citations  and  re- 
searches. Having  established  the  fact,  that  most  nations  had 
conceded  that  the  sea  was  capable  of  private  dominion,  he 
showed,  by  numerous  documents  and  records,  that  the  English 

(a)  Groiins,  b.  2,  c.  3,  sec.  10  and  13.  Rviherforth,  b.  2  c  9.  Vattei,  b.  1, 
c.  19,  sec  216.  Forbes  v.  Cochrane,  2  Barnwell  A  Creaswell,  448.  Wheaion^n 
JBlewtenia  cf  Jntemationftl  Law^  110. 

(6)  The  Marianna  Flora,  11  WhcaUm^  38. 
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nation  had  always  asserted  and  enjoyed  a  supremacy  over  the 
surrounding  or  narrow  seas,  and  that  this  claim  l^d  been  recog- 
nized by  all  the  neighboring  nations.  Sir  Matthew  Hale  consid- 
ered the  title  of  the  king  to  the  narrow  seas  adjoining  the  coasts 

of  England,  to  have  been  abundantly  proved  by  the  trea- 
[  *  28  ]  tise  of  Selden;  and  Butler  speaks  of  it  *  as  a  work  of 
'  profound  erudition  (a).  Bynkershoeck  has  also  written 
a  treatise  on  the  same  contested  subject,  in  which  he  concedes  to 
Selden  much  of  his  argument,  and  admits  that  the  sea  was  sus- 
ceptible of  dominion,  though  he  denies  the  title  of  the  English, 
on  the  ground  of  a  want  of  uninterrupted  possession.  He  said 
there  was  no  instance,  at  that  time,  in  which  the  sea  was  subject 
to  any  particular  sovereign,  where  the  siirrounding  territory  did 
not  belong  to  him  (6). 

The  claim  of  dominion  to  close  or  narrow  seas,  is  still  the 
theme  of  discussion  and  controversy.  Puffendorff  (c)  admits  that 
in  a  narrow  sea  the  dominion  of  it,  and  the  right  of  fishing 
therein,  may  belong  to  the  sovereigns  of  the  adjoining  shores. 
Yattel  also  (d)  lays  down  the  position,  that  the  various  uses  to 
which  the  sea  contiguous  to  the  coast  may  be  applied,  render 
it  justly  the  subject  of  property.  People  fish  there,  and  draw 
from  it  shells,  pearls,  amber,  &c. ;  and  who  can  doubt,  he  observes, 
bufc  that  the  pearl  fisheries  of  Bahram  and  Ceylon,  may  be  law- 
fully enjoyed  as  property  ?  Ohitty,  in  his  work  on  commercial 
law  (e),  has  entered  into  an  elaborate  vindication  of  the  British 
title  to  the  four  seas  surrounding  the  British  islands,  and  known 
by  the  name  of  the  British  seas,  and,  consequently  to  the  exclusive 
right  of  fishing,  and  of  controlling  the  navigation  of  foreigners 
therein.  On  the  other  hand,  Sir  Wm.  Scott,  in  the  case  of  the 
Tivee  Gebroeders  (/),  did  not  treat  the  claim  of  territory  to  con- 
tiguous portions  of  the  sea  with  much  indulgence,  ^e  said  the 
general  inclination  of  the  law  was  against  it;  for  in  the  sea,  out 
of  the  reach  of  cannon  shot,  universal  use  was  presumed,  in  like 

manner  as  a  common  use  in  rivers  flowing  through  conter- 
[  *  29  ]  minous  states  was  presumed;  and  yet,  in  both  cases,  ^'there 

might,  by  legal  possibility,  exist  a  peculiar  property,  ex- 

(a)  Harg.  Law  Tracts,  10.     Co.  Litt,  lib.  3,  n.  205. 

Ih)  DissericUio  de  Dominio  Maris.     Bynk.  Opera^  tome  ii.  124. 

c)  Droit  de  la  Nat,  el  Gens.  lib.  4,  ch.  5,  sec.  5 — 10. 

[d)  B.  1,  ch.  23.  (c)  Vol.  i.  8&-103. 

[/)  3  £ob,  Adm,  Bep.  336. 
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chding  the  tmiverBal,  or  the  common  rifie.  The  claim  of  Bossia 
to  soyereigEiiy  over  the  Paciiic  ocean  north  of  the  51si  degree  of 
iatifcode,  as  a  close  Bea«  was  considered  by  our  government,  in 
1822,  to  be  against  the  rights  of  other  nations  (a).  It  is  difficult 
to  draw  any  precise  or  determinate  cos|ki8ion,  amidst  the  variety 
of  opinions,  as  to  the  distance  to  whilMt  state  may  lawf  ally  ex- 
tend its  exclusive  dominion  over  the  sea  adjoining  its  territories, 
and  beyond  those  portions  of  the  sea  which  are  embraced  by  har- 
boors,  galfs,  bays,  and  estuaries,  and  over  which  its  jurisdiction 
nnqnestionably  extends  (b).  All  that  can  reasonably  be  asserted 
is,  that  the  dominion  of  the^sovereign  of  the  shore  over  the  con- 
tiguous sea  extends  as  far  as  is  requisite  for  his  safety,  and  for 
some  lawful  end.  A  more  extended  dominion  must  rest  entirely 
npoD  force  and  maritime  supremacy.  According  to  the  current 
of  modem  authority,  the  general  territorial  jurisdiction  extends 
into  the  sea  as  far  as  cannon  shot  will  reach,  and  no  farther,  and 
this  is  generally  calculated  to  be  a  marine  league;  and  the  con- 
gress of  the  United  States  have  recognized  this  ]  imitation,  by 
authorizing  the  District  Courts  to  take  cognfzance  of  all  captures 
made  within  a  marine  league  of  the  American  shores  (c).  The 
exeeative  authority  of  this  country,  in  1793,  considered  the  whole 
of  Delaware  bay  to  be  within  our  territorial  jurisdiction ;  and  it 
rested  its  claim  upon  those  authorities  whicH  admit  that  gulfs, 
channels,  and  arms  of  the  sea,  belong  to  the  people  with  whose 
^ds  they  are  encompassed.  It  was  intimated  that  the  law  of 
nations  would  justify  the  United  States  in  attaching  to  their  coasts 
an  extent  into  the  sea,  beyond  the  reach  of  cannon  shot  (d). 

Considering  the  great  extent  of  the  line  of  the  American  coasts, 
we  have  a  right  to  claim  for  fiscal  and  defensive  regulations,  a 
liberal  extension  of  maritime  jurisdiction;  and  it  would  not  be 
unreasonable,  as  I  apprehend,  to  assume,  for  domestic  purposes 
connected  with  our  safety  and  welfare,  the  control  of  the  waters 
on  oar  coasts,  though  included  within  lines  stretching  from  quite 
distant  headlands,  as,  for  instance,  from  Cape  Ann  to  Cape  Cod, 
and  from  Nantucket  to  Montauck  Point,  and  from  that  point  to 

(a)  Mr.  AdatM'  Letter  1o  the  Russian  Minister,  March  30^A,  18^. 

(^)  A^swui  on  the  Maritime  Law  of  Europe\  vol.  i.  p.  20G. 

(c)  hynk.  Q.  Pub.  J.  c.  8.  Vattel,  b.  1,  c.  23,  sec.  289.  Act  of  Congress,  June 
5tt,  17W,  eh.  50. 

1<0  Opinion  of  the  Attorney  General  concerning  the  seizure  of  the  ship  Grange^ 
•j^  Uth  of  May,  1793,  and  the  Letter  of  the  Secretary  of  State  to  the  M^rcnck 
Minister,  of  15th  May,  1793. 
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the  capes  of  the  Delaware,  and  from  the  aonth  cape  of  Florida  to 
the  Mississippi.  It  is  certain  that  our  government  would  be  dis- 
posed to  view  with  some  uneasiness  and  sensibility,  in  the  case 
of  war  between  other  maritime  powers,  the  nse  of  the  waters  of 
our  coast,  far  beyond  th^kch  of  cannon  shot,  as  cruising  ground 
for  belligerent  purpos^MRn  1793,  our  government  thought  they 
were  entitled,  in  reason,  to  as  l>road  a  margin  of  protected  navi- 
gation as  any  nation  whatever,  though  at  that  time  they  did  not 
positively  insist  beyond  the  distance  of  a  marine  league  from  the 
sea  shores  (a) ;  and,  in  1806,  our  government  thought  it  would  not 
be  unreasonable,  considering  the  extent  of  the  United  States,  the 
shoalness  of  their  coast,  and  the  natural  indication  furnished  by 
the  well-defined  path  of  the  Galf  Stream,  to  expect  an  immunity 
from  belligerent  warfare,  for  the  space  between  that  limit  and  the 
American  shore.  It  ought,  at  least,  to  be  insisted,  that  the  extent 
of  the  neutral  immunity  should  correspond  with  the  claims  main- 
tained by  Great  Britain  around  her  own  territory,  and  that  no  be- 
ligerent  right  shoul^be  exercised  within  ''the  chambers  formed  by 
headlands,  or  any  ^nrere  at  sea  within  the  distance  of  four  leagues, 
^  or  from  a  right  line  from  one  headland  to  another"  (6).     In 

9  [  *  31]  *  the  case  of  the  Little  Belt,  which  was  cruising  many  miles 

from  the  shore  between  Cape  Henry  and  Cape  Hatteras,  our 
government  laid  stress  or  the  circumstance  that  she  was  ''hover- 
ing on  our  coasts;"  and  it  was  contended,  on  the  part  of  the 
United  States,  that  they  had  a  right  to  know  the  national  char- 
acter of  armed  ships  in  such  a  situation,  and  that  it  was  a  right 
immediately  connected  with  our  tranquility  and  peace.  It  was 
further  observed,  that  all  nations  exercise  the  right,  and  none 
with  more  rigour,  or  at  a  greater  distance  from  the  coast,  than 
Ghreat  Britain,  and  none  on  more  justifiable  grounds  than  the 
United  States  (d).  There  can  be  but  little  donbt,  that  as  the 
United  States  advance  in  commerce  and  naval  strength,  our 
government  will  be  disposed  more  and  more  to  feel  and  acknow- 
ledge the  justice  and  policy  of  the  British  claim  to  supremacy 
over  the  narrow  seas  adjacent  to  the  British  isles,  because  we 


(a)  Mr.  Jefferson^s  Letter  to  M,  Oenet,  November  8M,  1793. 

(ft)  Mr,  Madison^s  Letter  to  Messrs.  Monroe  and  Pinckney,  dated  May  17th, 
1806. 

(c)  Mr.  Monroe^s  Letter  to  Mr.  Foster,  October  11th,  18U,  and  President's 
Message,  November  5th,  1811. 
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shall  stand  in  need  of  similar  accommodation  and  means  of 
secnrity  (a). 

It  was  declared,  in  the  case  of  Le  Louia  (6),  that  maritime 
states  daim,  upon  a  principle  jnst  in  itself,  and  temperately  ap- 
plied, a  right  of  visitation  and  inquiry  within  those  parts  of  the 
ocean  adjoining  to  their  shores.  They  were  to  be  considered  as 
parts  of  the  territory  for  various  domestic  purposes,  and  the  right 
was  admitted  by  the  courtesy  of  nations.  The  English  hovering 
laws  were  founded  upon  that  right  The  statute  9  Geo.  IL,  c.  35, 
prohibited  foreign  goods  to  be  transhipped  within  four  leagues 
of  the  coast  without  payment  of  duties;  and  the  act  of  Congress 
of  March  2d,  1799,  ch.  128,  sec.  25,  26,  27,  99,  contained  the 
same  prohibition;  and  the  exercise  of  jurisdiction,  to  that  dis- 
tance, for  the  safety  and  protection  of  the  revenue  laws,  was  de- 
clared by  the  Supreme  Court,  in  Church  v.  Hubbard  (c),  to  be 
conformable  to  the  laws  and  usages  of  nations.' 

« 

(a)  In  placing  the  commerce  and  navigation  of  States  by  treaties  of  com- 
merce on  the  basis  of  eqnality,  it  is  sometimes  deemed  advisable  to  except  in 
eipreas  terms  the  coaating  trade  of  the  respective  parties,  and  to  reserve  the 
regolation  of  that  trade  to  the  separate  laws*  of  each  nation.  See  the  con- 
vention of  commerce  and  navigation  between  the  Unit'Cd  States  and  the 
Pern-Bolivian  Confederation,  May  28th,  1838,  and  between  them  and  the 
kingdom  of  Greece,  August,  1838. 

[h]  2  Dod8on'8  Adm.  Rep,  245. 

(t\  2  Craneh,  187. 

'  In  former  times,  the  area  of  marine  jurisdiction  claimed  by  a  single 
power  was  in  many  a  case  enormous.  Gradually,  however,  extravagant 
pretensions  have  been  n^t  and  overcome  by  the  assertion  of  opposing* rights. 
An  irresistible  tendency  of  the  intercourse  of 'nations  has  been  to  apportion 
snch  jurisdiction  among  them  conformably  to  considerations  of  general  wel- 
fare. 

Cbief  among  these  considerations  are — (1)  That  maritime  supremacy  and 
freedom  from  its  control  are  less  justly  separable  by  territorial  limitation 
than  by  restriction  oi  each  to  certain  proper  purposes;  (2)  That  every  nation 
sbonld  be  accoirded  so  much  of  the  first  as  appertains  to  the  exercise  ot  its 
^vernmental  functions  or  to  the  enjoyment  of  its  lands;  (3)  That  all  other 
oatioDs  should  be  allowed  ap  much  of  the  second  as  appertains  to  mattei-s 
private  to  themselves  or  to  their  common  use  of  unappropriated  natural  re- 
Booroes. 

In  the  result,  these  considerations  vary  accordingly  as  they  are  applied  to— - 

1.  Open  Seas. — ^Waters  of  this  description  were  formerly  thought  to  be 
proper  subjects  of  national  dominion.  The  right  was  founded  on  discovery 
tod  oocnpation,  and  further  justified  by  the  administrative  function  of 
keeping  peace  and  suppressing  piracy.  But  conditions  have  changed,  and 
in  their  clange  have  modified  the  law.  The  right  of  discovery  has  been  re- 
jected. In  spite  of  resistance,  occupation  has  been  taken  by  all.  This,  ac- 
companied by  a  prevalence  of  the  commercial  spirit,  has  brought  general 
Bccnnty.  Former  complications  being  thus  removed,  it  is  sefen  that  the  open 
8^  appertains  to^o  one  government  and  to  no  one  land,  and  that  it  is  use- 
^1  to  all  and  appropriable  by  none.  Hence  on  its  waters  all  poweis  are  tree 
ud  of  equal  rank. 
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Bights  of  Oommerce.— As  the  end  of  the  law  of  na- 

[  *32]  tioDs  is  the  happiness  and  perfection  *of  the  general   so- 
ciety of  mankind,  it  enjoins  npon  eyery  nation  the  pane- 
tnal  observance  of  benevolence  and  good  will,  as  well  as  of  jus- 
tice, towards  its  neighbours  (a).     This  is  equally  the  policy  and 

(a)  VatteVs  Prelim,  sec.  12, 13,  b.  2,  ch.  1,  sec.  2,  3. 


2.  Marginal  Waters. — ^These  are  waters  lying  between  the  land  and  the 
open  sea.  Upon  them  the  sovereign  of  the  shore  must  he  supreme,  or  reve- 
nue and  police  laws  may  be  set  at  naught,  and  the  peace  of  the  shore  en- 
dangered. Since,  moreover,  this  narrow  strip  of  water  is  easily  commanded 
from  the  shore,  it  is  considered  as  having  been  appropriated  therewith. 

But  these  considerations  do  not  require  that  possession  of  marginal  waters 
should  be  absolutely  exclusive.  Where  they  lie  between  waters  which  ar« 
open  to  the  navigator,  he  may  use  them  as  he  may  use  other  thoroughfares. 
Elsewhere  within  them,  the  local  sovereign  admits  foreign  merchantmen 
'only  on  condition  of  the  fullest  compliance  with  existing  police  and  revenue 
regulations;  and  foreign  men  of  war  only  by  special  or  assumed  permission. 
(^eposU  p-  124.)  This  permission  implies  that  the  peace  as  well  as  the 
neutrality  of  such  waters  is  to  be  observed,  and  that  they  shall  not  be  made 
the  base  of  belligerent  operations  to  be  consummated  beyond  their  limits. 
{Bee  post  J  p.  118.)  The  prohibition  to  enter  is,  however,  as  inoperative  in 
law  as  it  is  in  fact,  when  necessity,  or  mutiny,  or  even  inadvertence,  is  that 
to  which  entry  is  due. 

The  power  which  has  the  jurisdiction  has  also  the  property  of  marginal 
waters.  It  may  reserve  to  itself  and  to  its  subjects  the  exclusive  right  of 
taking  fish  thei^from  or  the  products  of  the  soil  thereunder. 

As  to  the  proper  width  of  these  waters,  opinions  are  various;  the  distance 
which  the  eye  can  span  being  suggested  by  some,  and  that  at  which  the  shore 
can  be  attacked  or  defended  being  advocated  by  others.  The  latter  distance 
has,  on  the  principles  before  stated,  been  generally  preferred.  Since  the 
adoption  of  artillery,  it  has  been  fixed  at  a  marine  league,  this  being  at  one 
time  the  length  of  a  cannon  shot.  Reasonably  it  might  be  held  to  vary  with 
increase  of  range  or  other  advance  in  theartof  war^  As,  however,  it  relates 
to  sundry  matters  besides  attack  and  defence,  these  do  not  fix  it  for  all  par- 
poses  whatever.  Following  the  example  set  by  England,  we  have  adopted 
a  four-league  limit,  within  which  we  do  not  allow  the  unloading  of  foreign 
goods  without  payment  of  duties.  (Rev.  Stat.,  J  2867.)  But  for  most  pur- 
poses, the  need  of  a  generally  recognized  limit  has  established  that  which 
artillery  introduced — a  marine  league. 

3.  U^atcrs  parllp  eneloted  by  land. — Of  these  there  is  a  great  variety,  imply. 
ing,  01  course,  a  great  variety  of  regulations. 

Gulfs,  bays,  estuaries,  and  similar  inland  waters  opening  to  the  sea,  may 
be  merely  part  thereof,  and  subject  to  the  same  restrictions  along  the  mar^n 
and  the  same  freedom  of  use  elsewhere.  Or  they  may  be  part  of  the  district 
of  territory  comprising  the  adjoining  lands,  and  belong  to  the  same  domin- 
ion. What  conjunction  of  circumstances  makes  the  one  case  or  the  other  is 
not  yet  decided.  In  each  particular  instance,  appeal  is  made  to  the  prin- 
ciples heretofore  laid  down  as  applicable  to  such  matters.  Perhaps  the 
greatest  stress  is  laid  on  the  power  which  the  claimant  has  of  making  ap- 
propriation. The  size,  the  shape,  the  width  of  entrance,  bear  strongly  on 
this  point.  Tet  even  the  last  is  not  decisive ;  for  though  too  great  for  the 
cross-fire  of  cannon,  it  does  not  prove  the  waters  in  question  to  be  open  sea. 
In  the  avoidance  of  theoretical  complications  such  as  this,  practice  seems  to 
he  settling  doubtftil  cases  by  conventional  adjustments,  tacit  or  express. 

It  being  established  that  a  particular  gulf,  or  bay,  or  other  like  water  be- 
longs to  the  sovereign  of  the  shore,  the  consequence  then  follows  that  foreign 
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the  duty  o!  nations.     They  ought  to  cnltivaie  a  free  intercouTBe 
far  oommennal  purposes,  in  order  to  snpply  each  other's  wante, 
and  promote  each  other's  prosperity.      The  yariety  of  climates 
and  prodactions  on  the  surface  of  the  globe,  and  the  facility  of 
oommimication,  by  means  of  rivers,  lakes  and  the  ocean,  invite  to 
a  liberal  .commerce,  as  agreeable  to  the  law  of  nature,  and  ex- 
tremely  conducive  to  national  amity,  industry,  and  happiness  (a). 
The  numerous  wants  of  civilized  life  can  only  be  supplied  by 
mataal  exchange  between  nations  of  the  peculiar  productions  of 
each;  and  who  that  is  familiar  with  the  English  classics,  has  not 
dwelt  with  delight  on  the  description  of  the  extent  and  blessings 
of  English  commerce,  which  Addison  has  given  with  such  grace- 
la)  Vattdy  b.  2,  ch.  2,  sec  21. 


nations  are  restricted  in  its  use.  Their  vessels  are  excluded  for  reasons,  or 
admitted  on  terms,  applicable  in  case  of  marginal  waters.  To  these  terms 
the  observance  of  port  regulations  may  be  superadded. 

Straits,  and  other  narrow  bodies  of  water  connecting  larger  ones,  differ 
frooi  bays  and  the  like  in  this,  that  they  may  he  necessary  passageways  be- 
tween open  seas.  Necessity  in  this  rase  gives  to  all  nations  the  right  of 
passage  from  sea  to  sea;  but  it  does  not  prevent  the  power  to  which  the 
strait  if  otherwise  appropriable  would  belong  from  imposing  reasonable  regu- 
lations, or  even  charging  toll  in  consideration  of  decreasing,  the  dangers  or 
increasing  the  facilities  of  passage.  A  canal  artificially  made  is,  however, 
the  private  possession  of  its  constructors. 

Rivers  navigable  from  the  sea  are  here  to  be  separated  into  two  classes. 
Those  that  do  not  form  natural  highways  from  country  to  country  are  in  law 
nothing  else  than  long,  narrow  bays.  But  those  that  form  such  highways, 
are  so  &r  elassible  with  straits.  Thus,  when  the  navigable  waters  of  a  river 
flow  from  or  past  one  country,  and  through  or  past  another,  into  the  open 
aea,  the  subjects  of  the  first  may  use  the  portion  belonging  to  the  second  as 
thoQfdi  it  were  a  strait.  They  may  even,  under  pressure  of  necessity,  fasten 
to  the  shore  or  land  upon  it.  As  in  the  use  of  straits,  moreover,  they  may 
besabjected  to  reasonable  regulations.     (See  j>o«/,  pp.  35,  36.) 

This  freedom  in  the  use  of  rivers  is  but  a  special  application  of  the  prin- 
eiple,  relating  as  well  to  gulfs,  bays,  and  straits,  that  navigable  waters  con- 
necting witb  the  sea,  and  washing  the  shores  of  several  states,  are  navigable 
in  common  by  the  citizens  of  all.  That  is  to  say,  the  use  of  a  particular 
partis  not  exclusive.  The  ownership,  indeed,  is  distributable  as  among 
private  persons  whose  lands  border  on  a  lake  or  river.  The  presumption  is 
that  the  dtnding  line  runs  through  the  middle,  yet,  by  agreement  one 
power  may  become  owner  of  any  portion  or  even  the  whole.  But  however 
the  ownership  be  apportioned  among  the  bordering  states,  the  use,  for  pur- 
poses of  navigation,  is  common  to  the  citizens  of  all. 

4.  Waien  vtholly  enclosed  by  land. — These  should  be  regarded  as  comprising 
all  waters  not  navigable  from  the  sea.  Snch  a  water,  if  bordered  by  several 
states,  may  be,  as  to  them,  an  open  sea.  If  it  is  small,  however,  it  is  likely 
to  be  partitioned  among  them,  and  common  only  in  the  use,  as  are  the 
wateis  last  above  described. 

One  other  hypotheeis> remains:  a  body  of  water  may  be  wholly  surrounded 
by  the  territory  of  a  single  state.  It  is  then  the  private  property  of  ^hat 
state,  and  sulject  to  its  sole  dominion;  being  thus,  in  these  respects,  the 
Teiy  oppoflite  of  an  open  sea. 
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fnl  simpliolty,  and  sneh  eDchantiog  elegance,  in  one  of  the  Spec- 
tator's visits  to  the  Royal  Exchange  (a).  Bnt  as  every  nation 
has  the  right,  and  is  disposed  to  exercise  it,  of  judging  for  itself, 
in  respect  to  the  policy  and  extent  of  its  commercial  arrange- 
ments, the  general  freedom  of  trade,  however  reasonably  and 
strongly  it  may  be  inculcated  in  the  modern  school  of  political 
economy,  is  but  an  imperfect  right,  and  necessarily  subject  to 
such  regulations  and  restrictions,  as  each  nation  may  think  proper 
to  prescribe  for  itself.  Every  state  may  monopolize  as  much  as  it 
pleases  of  its  own  internal  and  colonial  trade,  or  grant  to  other 
nations,  with  whom  it  deals,  such  distinctions  and  particular  priv- 
ileges as* it  may  deem  conducive  to  its  interest  (6).  The 
[  *  S3  ]  celebrated  English  ^navigation  act  of  Charles  IL  oon- 
tained  nothing,  said  Martens,  contrary  to  the  law  of  na- 
tions, notwithstanding  it  was  very  embarrassing  to  other  coun- 
tries. When  the  United  States  put  an  entire  stop  to  their  com- 
merce with  the  world,  in  December,  1807,  by  laying  a  •general 
embargo  on  their  trade,  without  distinction  as  to  nation,  or  limit 
as  to  time,  no  other  power  complained  of  it,  and  the  foreign  gOT- 
emment  most  affected  by  it,  and  against  whose  interests  it  was 
more  immediately  directed,  declared  to  our  government  (c),  that 
as  a  municipal  regulation,  foreign  states  had  no  concern  with  it, 
and  that  the  British  government  did  not  conceive  that  they  had 
the  right,  or  the  pretension,  to  make  any  complaint  of  it,  and  that 
they  had  made  nona 

No  nation  has  a  right,  in  time  of  peace,  to  interfen^  with,  or 
interrupt,  any  commerce  which  is  lawful  by  the  law  of  nations, 
and  carried  on  between  other  independent  powers,  or  between 
different  members  of  the  same  stata  The  claim  of  the  Portfi- 
guese,  in  the  height  of  their  maritime  power  in  India,  to  exclade 
all  European  people  from  commerce  with  Asia,  was  contrary  to 
national  law,  and  a  just  cause  of  war.  Yattel  called  it  a  preten- 
sion no  less  iniquitous  than  chimerical  (d).  The  attempt  of 
Russia  to  appropriate  to  herself  an  exclusive  trade  in  the  North 

(«r)  Spectator^  vol.  i.  No.  69. 

(b)  Puff.  b.  4,  ch.  5,  sec.  10.  Vattel,  b.  1,  ch.  8,  sec.  92,  97.  Martek*8 
Summary  of  the  Law  of  Nations,  146,  348.  1  Ckifty  on  Commercial  Law,  76 — 
81.  Mr.  Canning^ 8  Letters  to  Mr,  Gallatin,  of  September  11th  and  November 
13th,  1826.  Mr,  QaUatin  to  Mr.  Canning,  September  22nd  and  December 
28th,  1826,  and  Mr,  Clay  to  Mr.  Oallatin,  November  11th,  1826. 

(e)  Mr.  Canning^s  Letter  to  Mr.  Pinckney,  September  23d,  18U8. 

(d)  B.  2,  ch.  2,  sec.  24 
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Pacific,  met  with  a  prompt  reeistance  on  the  part  of  this  ooantr  j ; 
and  the  government  of  tne  United  States  claimed  for  its  citizens 
the  right  to  cariy  on  trade  with  the  aboriginal  natives,  on  the 
northwest  coast  of  America,  without  the  territorial  jurisdiction  of, 
other  nations,  even  in  arms  and  ammunitions  of  war  (a). 

Commercial  Treaties. — Treaties  of   commerce,  defining  and 
establishing  the  rights  and  extent  of  commercial  intercourse,  have 
been  found  to  be  of  great  utility  ;  and  they  occupy  a  very  impor- 
tant title  in  the  code  of  national  law.     They  were  consid- 
ered, *  even  two  centuries  ago,  to  be  so  conducive  to  the  [  *"  84  ] 
public  welfare  as  to  overcome  the  bigotry  of  the  times  ; 
and  Lord  Coke  (6)  admitted  them  to  be  one  of  the  four  kinds  of 
national  compacts  that  might,  lawfully,  be  made  with  infidels. 
They  have  multiplied  exceedingly  within  the  last  century^  for  it 
has  been  found  by  experience,  that  the  general  liberty  of  trade^ 
resting  solely  on  principles  of  common  right,  benevolence,  and 
soand  policy,  was  too  vague  and  precarious  to  be  consistent  with 
the  safety  of  the  extended  intercourse  and  complicated  interests 
of  great  conmiercial  states.     Every  nation  may  enter  into  such 
commercial  treaties,  and  grant  such  special  privileges,  as  they 
think  proper  ;  and  no  nation,  to  whom  the  like  privileges  are  not 
conceded,  has  a  right  to  take  offence,  provided  those  treaties  do 
not  affect  their  perfect  righta     A  state  may  enter  into  a  treaty, 
by  which  it  grants  exclusive  privileges  to  one  nation,  and  deprives 
itself  of  the   liberty   to  grant  similar  privileges  to  any  other, 
^ns,  Portugal,  in  1708,  by  her  treaty  with  England,  gave  her 
^e  monopoly  of  her  wine  trade;  and  the  Dutch,  formerly,  by  a 
^tywith  Ceylon,  engrossed  the  cinnamon  trade,  and,  latterly, 
tbej  have  monopolized  the  trade  of  Japan  (c).     These  are  mat- 
^^  of  strict  legal  right;  but  it  is,  nevertheless,  in  a  moral  sense, 
^^e  daty  of  every  nation  to  deal  kindly,  liberally,  and  impartially 
towards  all  mankind,  and  not  to  bind  itself  by  treaty  with  one 
nation,  in  contravention  of  those  general  duties  which  the  law  of 
^^tore  dictates  to  be  due  to  the  rest  of  the  world  (d). 

M  ^r.  Adams'  Letter  to  the  Russian  Minister,  March  30th,  1822.     See  also 
^^W«3f£A'8  Letter  to  the  American  Mimsier  at  St,  Fetersburgh,  November  3d, 

\)»^  AIn8t,156. 

[C\  1  CHUy  on  Commercial  Lmc,  40,  41,  42. 

(d)  It  has  been  the  policy  of  the  United  States  to  enconrage,  in  its  diplo- 
ipfttic  intercourse  with  other  nations,  the  mos't  perfect  freedom  and  equality 
i0ielaiioQ  to  the  rights  and  interests  of  navigation.     This  is  the  principle 
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Passage  oyei^Foreign  Territory. — Every  nation  is  [morally] 

bound,  in  time  of  peace,  to  grant  a  pas8age,  for  lawful  purposes, 
over  their  lands,  rivers,  and  seas,  to  the  people  of  other  states,  when- 
ever it  can  be  permitted  without  inconvenience;  and  burthensome 
conditions  ought  not  to  be  annexed  to  the  transit  of  persons  and 

property.  If,  however,  any  government  deems  the  intro- 
[  *85  ]  daction  of  *  foreigners,  or  their  merchandise,  injurious 

to  those  interests  of  their  own  people  which  they  are 
bound  to  protect  and  promote,  they  are  at  liberty  to  withhold  the 
indulgence.  The  entry  of  foreigners  and  their  effects  is  not  an 
absolute  right,  but  only  one  of  imperfect  obligation,  and  it  is  sub- 
ject to  the  discretion  of  the  government  which  tolerates  it  (a). 
The  state  may  even  levy  a  tax  or  toll  upon  the  persons  and  prop- 
erty of  strangers  in  transitu,  provided  the  same  be  a  reasonable 
charge,  by  way  of  recompense  for  the  expense  which  the  aocom- 
modation  creates  (6).  These  things  are  now  generally  settled  in 
commercial  treaties,  by  which  it  is  usually  stipulated,  that  there 
shall  be  free  navigation  and  commerce  between  the  nations,  and 
a  free  entry  to  persons  and  property,  subject  to  the  ordinary  rev- 
enue and  police  laws  of  the  country,  and  the  special  terms  and 
conditions  prescribed  by  treaty.' 

Use  of  Navigable  Rivers. — A  nation  possessing  only  the 
upper  parts  of  a  navigable  river  is  entitled  to  descend  to  the  sea 
without  being  embarrassed  by  useless  and  oppressive  duties  or 
regulations.     It  is  doubtless  a  right  of  imperfect  obligation,  but 

contained  in  the  commercial  treaty  between  the  United  States  and  the  fed- 
eration of  Central  America,  of  the  5th  December,  1825.  By  that  treaty 
whatever  can  be  imported  into,  or  exported  from,  the  ports  of  the  one  coun- 
try, in  its  own  vessels,  may  in  like  manner,  and  upon  the  same  terms  and 
conditions,  be  imported  or  exported  in  the  vessels  of  the  other  country.  The 
same  rule  is  contained  in  the  treaties  of  the  United  States  with  Denmark, 
Sweden,  and  the  Hanseatic  cities. 

(a)  Puff.  b.  3.  ch.  3.  sec  5,  6,  7.  Rutherforth,  b.  2.  ch.  9.  VatteJ,  b.  2.  ch.  7. 
sec.  94.— oh.  8.  sec.  100.— ch.  9.  sec.  123.  l.W.— ch.  10.  sec.  132.  1  Chitty, 
84 — 89.  M.  fHnheiro-f^erreira  iCours  de  Droit  Public,  tome  ii.  p.  19,  20.)  com- 
plains vehemently  of  the  checks  created  by  passports  and  the  preventive 
police  of  the  continental  governments  of  Europe,  upon  emigration  and  the 
transit  and  sojourn  of  foreigners.  He  calls  it  legal  tyranny,  and  contrasts 
such  policy  with  that  of  the  United  States,  '^the  classic  land  of  civil  lib- 
erty." But  I  am  of  opinion,  notwithstanding,  that  every  government  has 
the  right,  and  is  bound  in  duty,  to  judge  for  itself,  how  far  the  unlimited 
power  of  emigration,  and  of  the  admission  and  residence  of  strangers  and 
emigrants,  may  be  consistent  with  its  own  local  interests,  institutioDs,  and 
safety. 

(b)  Butherforih,  b.  2.  ch.  9.     VaUel,  b.  2.  ch.  10.  sec  124.    1  ChiUf,  103—106. 
'  As  tc  the  passage  of  beUigereats  over  ueutral  territory,  mepok,  p.  119. 
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<me  that  eannot  justly  be  withheld  without  good  cause.  Whea 
Spuio,  in  the  year  1792,  owned  the  month,  and  both  banks  of  the 
lower  Mississippi,  and  the  United  States  the  left  bank  of  the 
upper  portion  of  the  same,  it  was  strongly  contended  on  the  part 
of  the  United  States,  that  by  the  law  of  nature  and 'nations,  we 
were  entitled  to  the  navigation  of  that  river  to  the  sea,  subject 
only  to  such  modifications  as  Spain  might  reasonably  deem  nee* 
essary  for  her  safety  and  iiscal  accommodation.  It  was  further 
contended,  that  the  right  to  the  end,  carried  with  it,  as  an  inci- 
dent, the  right  of  the  means  requisite  to  attain  the  end  ; 
BHch,  for  instance,  as  the  right  *to  moor  vessels  to  the  *  30 
shore,  and  to  land  in  cases  of  necessity.  The  same  clear 
right  of  the  United  States  to  the  free  navigation  of  the  Missis- 
sippi through  the  territories  of  Spain  to  the  Ocean,  was  asserted 
by  the  Congress  under  the  confederation  (a).  The  claim  in  that 
case,  with  the  qualifications  annexed  to  it,  was  well  grounded  on 
the  principles  and  authorities  of  the  law  of  nations  (&).  The 
like  daim,  and  founded  on  the  same  principles  of  natural  law, 
and  on  the  authority  of  jurists  and  the  conventional  law  of  na- 
tions, has  been  made  on  behalf  of  the  people  of  the  United  States 
to  navigate  the  St.  Lawrence  to  and  from  the  sea,  and  it  has 


(a)  InMruetionn  given  to  Mr,  «7ajf,  in  1760,  and  again  in  1785.  Resolution  of 
Cimgreag  of  Septemiery  1788.  Report  of  the  Secretary  of  Stale  to  the  President j 
March  I8th,  1792. 

(b)  GroliuB,  lib.  2.  ch.  2.  sec.  11,  12,  13.  15.— ch.  3.  sec  12.  Puff,  lib.  3. 
ch.  3.  Mc  5,  6.  8.  VaUel,  b.  1.  sec.  292.— b.  2.  sec.  127.  129.  132.  At  the 
Congress  of  Vienna,  in  1815,  the  allied  sovereigns  agreed  to  the  free  naviga- 
tion of  the  great  navigable  rivers  of  Germany  and  ancient  Poland ^  to  their 
months,  in  favour  of  all  who  should  conform  to  the  regalations  under  which 
the  affranchisement  was  to  be  granted.  The  English  government,  so  late  oh 
1830,  continued  to  assert  a  right  under  the  treaty  of  Vienna,  or  federal  act  of 
1815,  to  the  free  navigation  of  the  Rhine,  and  to  hold  that  it  was  accessible 
to  the  vessels  of  all  nations,  to  the  extent  of  its  navigation,  subject  to  mod- 
erate duties,  for  th%  preservation  of  the  paths  on  the  sides  of  the  river,  and 
for  the  maintenance  of  the  proper  police.  And  by  the  convention  concluded 
at  Mayence,  March  31st,  1831,  between  all  the  riparian  States  of  the  Rhine, 
the  navigation  of  that  river  was  declared  free  from  the  point  where  it  be- 
comes navigable  into  the  sea,  including  its  two  principal  outlets  or  mouths 
in  the  kin^om  of  the  Netherlands,  the  Leek  and  the  Waal,  passing  by  Rot- 
terdam and  Briel,  through  the  first  named  outlet,  and  by  Dortrecht  and 
Holvoetslnys,  through  the  latter,  with  the  use  of  the  artificial  canal  of  Voome 
and  Holvoetsluys.  The  convention  provides  regulations  of  police  and  toll 
daties  on  vessels  and  merchandise  passing  to  and  from  the  sea  through  the 
Netberiands,  and  by  the  different  ports  of  the  upper  States  on  the  Rhine. 
WheaUn'a  Elementa  of  Iniernaiumal  Law^  155. 
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been  discnsbed  at  large  between  the  American  and  British  gov- 
ernments (a).' 

Surrender  of  Oriminals. — When  foreigners  are  admitted  into 
a  state  npon  free  and  liberal  terms,  the  public  faith  becomes 
pledged  for  their  protection.  The  courts  of  justice  ought  to  be 
f reelj  open  to  them  as  a  resort  for  the  redress  of  their  grievances. 
But  strangers  are  equally  bound  with  natives,  to  obedience  to 
the  laws  of  the  country  during  the  time  they  sojourn  in  it,  and 
they  are  equally  amenable  for  infractions  of  the  law.  It  has 
sometimes  been  made  a  question,  how  far  one  government  was 
bound  by  the  law  of  nations,  and  independent  of  treaty,  to  sur- 
render, upon  demand,  fugitives  from  justice,  who,  having  com- 
mitted crimes  in  one  country,  flee  to  another  for  shelter.  It  is 
declared  by  some  of  the  most  distinguished  public  jur- 
[  *  37  J  ists  (&),  that  every  *  state  is  bound  to  deny  an  asylum  to 
criminals,  and  upon  application  and  due  examination  of 

(a)  Mr.  Wheaton,  in  his  Elements  of  International  Law,  p.  160 — 164,  has 
given  the  substance  of  the  arguments  pro,  and  con,  taken  irom  oongressional 
documents  of  the  sessions  of  1827  and  182d.  It  was  insisted  on  the  part  of 
Great  Britain,  that  this  right  of  passage  was  not  an  absolute  natural  right, 
but  an  imperfect  right,  restricted  to  the  right  of  transit'^for  purposes  of  in- 
nocent utility,  to  be  exclusively  determined  by  the  local  sovereign. 

(6)  GroiitiSy  b.  2.  ch.  21.  sec.  3^  4,  5,  and  Heineccius^  Com,  h.  t.  Burlama- 
qw\  vol.  ii.  part  4.  ch.  3.  sec.  23-29.  Buiherforfhy  h,  2.  c.  9.  toI.  2,  p.  496. 
Vatiely  b.  2.  ch.  6.  sec.  76,  77.  See  Qaesliona  de  Droits  tit.  Etranger,  pttr  Mer- 
liny  tor  discussions  on  this  subject  in  France.  P.  Voet  de  Statutis,  p.  297,  says, 
that  the  surrender  of  criminals  is  denied  according  to  the  usage  of  almost  all 
Christian  nations,  except  in  cases  of  humanity,  (nisi  ex  humanitaie).  The 
English  decisions  in  support  of  the  right  and  the  practice  of  surrender  of 
fugitives  charged  with  atrocious  crimes  are  Rex.  t?.  Hutchinson,  3  Kchel^  7H5. 
Case  of  Lundy,  2  Vent.  314.  Rex.  v.  Kimberly,  Sir.  848.  S.  C.  Barnard,  K, 
B.  vol.  i.  225.  Fitzgih.  111.  East  India  Company  v.  Campbell,  1  Vesey,  246. 
Heath,  J.,  in  4  Taunton,  34.  Eunomxta  Dialog.  3.  sec.  67.  Sergeant  Hill's 
opinion  (and  his  authority  and  learning  as  a  lawyer  were  pre-eminent)  given 
to  government  in  1792.  See  Edin.  Review,  No.  83,  p.  129.  139.  141.  The 
American  decisions  on  the  question  are,  in  the  matter  of  Washburn,  4  Johns, 
Ch.  Rep.  106.  Commonwealth  r.  Deacon,  10  Serg.  <&  Rawle,  123.  Rex.  v. 
Ball,  decided  by  Ch.  J.  Reid,  at  Montreal,  and  reported  iti  Amer.  Jur.,  297. 
Case  of  Jose  Ferreire  Jos  Santos,  2  Brochenbourgk,  492.  Two  of  those  ca.se9, 
viz. :  that  in  4th  Johnson  and  before  Ch.  J.  Reid,  are  for  the  duty  of  sur- 
render, and  the  other  two  against  it,  unless  specially  provided  for  by  treaty. 
Mr.  Justice  Story  cites  the  conflicting  authorities,  both  foreign  and  domes- 
tic, on  this  interesting  question;  but  intimates  no  opinion.  Comm.  on  the 
ConstUutiotiy  vol.  iii.  p.  675,  676.  Comm.  on  the  0>nfiict  of  Laws,  p.  520 — 622. 
But  afterwards,  in  U.  States  v.  Davis,  2  Sumner,  486,  Judge  Story  ex- 
pressed great  doubts,  whether,  upon  principles  of  international  law,  and  In- 
dependent of  statute  or  treaty,  any  court  of  justice  is  authorized  to  surrender 
a  fugitive  from  justice.  In  the  spring  of  1839,  George  Holmes,  being  charged 
with  the  crime  of  murder,  committed  in  Lower  Canada,  fled  into  the  State 

^  As  to  navigation  of  rivers  owned  by  more  states  than  one,  see  ante,  p.  3X, 
n.  1. 
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the  case,  to  sarrender  the  fngitive  to  the  foreign  state  where  the 
crime  was  oommitted.     The  language  of  those  authorities  is  clear 
and  explicit,  and  the  law  and  usage  of  nations  as  declared  by 
them  rest  on  the  plainest  principles  of  justice.     It  is  the  duty  of 
the  goTemment  to  surrender  up  fugitives  upon  demand,  after  the 
ciTil  magistrate  shall  have  ascertained  the  existence  of  reasonable 
groands  for  the  charge,  and  sufficient  to  pat  the  accused  upon 
his  trial     The  guilty  party  cannot  be  tried  and  punished  by  any 
other  jurisdiction  than  the  one  whose  laws  have  been  violated, 
aad,  therefore,  the  duty  of  surrendering  him  applies  as  well  to 
the  case  of  the  subjects  of  the  state  surrendering,  as  to  the  case 
of  Btibjects  of  the  power  demanding  the  fugitive.     The  only  dif- 
ficulty, in  the  absence  of  positive  agreement,  consists  in  drawing 
the  line  between  the  class  of  offences  to  which  the  usage  of  na- 
tions does,  and  to  which  it  does   not   apply,  inasmuch  as  it  is 
^Aerstood,  in  practice,  to  apply  only  to  crimes  of  great  atrocity, 
or  deeply  affecting  the  public  safety.     The  act  of  the  legislature 
o'  Ne^  York,  of  the  5th  of  April,  1822,  ch.   148,  gave  facility  to 
the    sarrender  of  fugitives,  by  authorizing  the  governor,  in  his 
^scsretion,  on  requisition  from   a   foreign  government,  to   sur- 
render up  fugitives  charged  with  murder,   forgery,  larceny,  or 
other  crimes,  which,  by  the  laws  of  this  state,  were  punishable 
^itlx  death  or  imprisonment  in  the  state  prison ;   provided  thd 
e^dence  of  criminality  was  sufficient,  by  our  laws,  to  detain  the 
P^y  for  trial  on  a  like  charge  (a).    Such  a  legislative  provision 
^^  I'eqnisite,  for  the  judicial  power  can  do  no  more  than  cause 
^^^  fugitive  to  be  arrested  and  detained,  until  sufficient  means  and 
opportunity  have  been  afforded  for  the  discharge  of  this  duty,  to 
^^  proper  organ  of  communication  with  the  power  that  makes 
^edemand  (6). 

^^^erinoiit,  and  his  surrender  was  demanded  by  the  Governor-General  of 
^^^da.  Application  was  made  by  anthoritj,  in  Vermont,  to  the' President 
<)f  the  IFnited  States,  who  declined  to  act  through  an  alleged  want  of  power, 
^^  ti^e  case  came  back  to  the  Governor  of  Vermont.  After  hearing  connsel 
^^  giving  the  subject  great  consideration,  Governor  Jennison  decided  that 
U  Was  ]yg  duty  to  surrender  the  fngitive.  The  case  was  afterwards,  and  be- 
fore auy  actual  surrender,  carried  up  before  tlie  Supreme  Gourt  of  that  State 
^ftv^  ^^^  corpus,  and  elaborately  argued  in  July,  1839,  and  the  decision 
JJ  *he  govemoT  affirmed.  The  case  was  afterwards  carried  up  to  the  Snpreme 
^^^  of  the  United  States  in  the  winter  of  1840,  and  the  court  declared  that 

"*y  bad  not  jurisdiction  in  the  case. 

^)  The  N,  r.  BeviMd  Statute,  vol.  i.  164.  sec  8,  9,  10,  11,  have  adopted 

**y  continued  the  same  provision. 
yf)  The  oonstitutiou  of  the  United  States  bus  provided  for  the  surrender  of 
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Ttke  Enropean  nations,  in  early  periods  of   modern  history, 
made  provision  by  treaty  for  the  mutaal  sorrender  of  criminalB 
seeking  refnge  from  justice.     Treaties  of  this  kind  were 
[/^38]  made  between  England  and  Scotland  in  1174,  *and  Eng- 
land and  France  in  1308,  and  France  and  Savoy  in  1378, 

ftigitives  from  justice  as  between  the  aevercU  states  in  cases  *'of  treason,  felony 
and  other  crime,*'  but  it  has  not  designated  the  specific  crimes  for  which  a 
surrender  is  to  be  made,  and  this  has  led  to  difficulties  as  between  the  states. 
Thus  for  instance  in  1839,  -the  Governor  of  Virginia  made  application  to  the 
Governor  of  New  York,  for  the  surrender  of  three  men  charged  by  affidavit 
as  being  fugitives  from  justice  infelonioualjf  steaHng  and  taking  atoay  from  one 
Colley  in  Virginia  a  negro  slave  Isaac^  the  property  of  Volley .  The  application 
was  made  under  the  act  of  Congress  of  February  12th,  1793,  eh.  7.  sect.  1, 
founded  on  the  constitution  of  the  United  States,  art.  4.  sect.  2,  as  being  a 
case  of  ""  treason,  felony  or  other  critne^^^  within  the  constitution  and  the  law, 
and  certified  as  the  statnte  directed.  The  Governor  of  New  York  refused  to 
surrender  the  supposed  fugitives,  on  the  ground  that  slavery  and  property 
in  slaves  did  not  exist  in  New  York,  and  that  the  offence  was  hot  a  crime 
known  to  the  laws  of  New  York,  and  consequently  not  a  crime  within  the 
meaning  of  the  constitution  and  statute  of  the  United  States.  The  execati ve 
and  legislative  authorities  of  Virginia,  on  the  other  hand,  considered  the 
case  to  be  within  the  provision  of  the  constitution  and  the  law,  and  that  the 
refusal  was  a  denial  of  right.  It  was  contended  that  the  constitution  of  l^e 
United  States  recognizes  the  lawful  existence  of  slaves  as  property,  for  it 
apportions  the  representation  among  the  states  on  the  basis  of  the  distinction 
between  free  persons  and  other  persoas;  and  it  provides  in  art.  4.  sec.  2,  for 
their  surrender  when  escaping  from  one  state  to  another :-^that  slaves  were 
regarded  by  law  as  property  in  nearly  all  the  states  and  protected  as  such, 
and  particularly  in  New  York  when  the  constitution  was  made;  and  that  the 
repeal  of  those  laws  and  renunciation  of  that  species  of  property  in  one  state, 
docs  not  affect  the  validity  of  the  laws  and  of  that  species  of  property  in  an- 
other state  ;  and  that  the  refusal  to  surrender  felons  who  steal  that  property 
in  Virginia,  and  flee  with  it  or  without  it  to  New  York,  on  the  ground  that 
blacks  are  no  longer  regarded  as  property  in  New  York,  is  a  violation  of  the 
federal  compact  and  of  the  act  of  Congress  founded  thereon.  Th  is  case  and  that 
of  Holmes,  mentioned  in  a  preceding  note,  involve  very  grave  considerations. 
I  have  read  and  considered  every  authority,  document  and  argument  on  the 
subject  that  were  within  my  command,  and  in  my  humble  view  of  the  ques- 
tions, I  cannot  but  be  of  opinion  that  the  claim  of  the  Canadian  authorities 
in  the  one  case,  and  of  the  Governor  of  Virginia  in  the  other  case  were 
equally  well  founded,  and  entitled  to  be  recognized  and  enforced.  In  the 
case  from  Canada,  the  jurisdiction  of  it  belonged  exclusively  to  the  authori- 
ties  of  Vermont.  The  United  States  have  no  jurisdiction  in  such  cases  ex- 
cept under  a  treaty  provision.  The  duty  of  surrendering  on  due  demand  from 
the  foreign  government,  and  on  due  preliminary  proof  of  the  crime  charged, 
is  part  of  the  common  law  of  the  land,  founded  on  the  law  of  nations  as  part 
of  that  law;  and  the  state  executive  is  to  cause  that  law  to  be  executed  and 
to  be  assisted  by  judicial  process  if  necessary.  The  statute  of  New  York  is 
decisive  evidence  of  the  sense  of  that  state,  and  it  was  in  every  respect  aa 
expedient,  just  and  wise  provision  in  no  way  repugnant  to  the  constitution 
or  law  of  the  United  States,  for  it  was  **  no  agreement  or  compact  with  a 
foreign  power."  The  whole  subject  is  a  proper  matter  of  state  concern,  an- 
der  the  guidance  of  municipal  law,  (stipulations  in  national  treaties  always 
excepted,)  and  if  there  be  no  express  statnte  provision,  the  exercise  of  the 
power  must  rest  in  sound  legal  discretion,  as  to  the  nature  of  the  crime  and 
as  to  the  sufficiency  of  the  proof.  The  law  of  nations  is  not  sufficientlv  pr&- 
dse.to  dispense  with  the  exerdae  of  that  discretion.    But  private  murder,  aa 
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aad  the  last  treatj  made  special  provision  for  the  surrender  of 
criminals,  though  they  should  happen  to  be  subjects  of  the  state 
to  which  thej  had  fled  Mr.  Ward  (a)  considers  these  treaties  as 
ondence  of  the  adyanoement  of  society  in  regularity  and 
order  (6).* 

in  the  Termont  case,  is  free  of  all  difficulty,  and  it  would  be  dealing  unjustly 
^th  the  agji^rieved  foreign  govemmeDt,  and  be  eminently  disgraceful  to  the 
character  of  the  state  and  to  our  constitutional  authorities,  to  give  an  asylum 
to  fugitives  loaded  with  such  atrocity.  If  there  be  no  authority  in  thi.^ 
««intry,  state,  or  national,  to  surrender  such  a  fugitive,  then  it  is  idle  to 
Jljjk  afiout  the  authority  of  the  law  ol  nations  as  part  of  the  common  law. 
"^Tk  ''public  law,  the  personification  as  it  were  of  natural  justice,  becomes 
*"??r^  nonentity,  the  beautiful  figment  of  philosophers,  and  destitute  of  all 
'^  in^nenoe  on  the  fortunes  of  mankind." 

[ « )    Jlist.  of  the  Law  of  Nations,  vol.  ii.  318—320. 
^l*)    By  the  treaty  of  amity,  commerce  and  navigation  between  Great 
^fitain  and  the  United  States,  in  November,  1795,  it  was  by  the  27th  article 
JP"^^<i,  that  persons  charged  with  murder  or  forgery,  seeking  an  asylum  in 
^  dominions  of  either  party,  should  be  delivered  up  on  due  requisition, 
Jj^^^<3ed  the  evidence  of  criminality  be  sufficient  tt)  justify  apprehension 
^Jq    ^^*>nimitment  for  trial,  if  the  offence  had  been  committed  in  the  jurisdie- 
^1^.  ^^^ere  the  requisition  is  made.     But  this  treaty  on  this  and  other  points 
]e^^^^^  by  its  own  limitation  after  the  expiration  of  twelve  years.     The 
autK  ^^ure  ^f  ^^^  kingdom  of  Belgium,  by  a  law  of  the  first  of  October,  1833, 
of  ^j-^*^zed  the  surrender  of  fugitives  from  foreign  countries  upon  the  charge 
batiU*^'*der,  rape,  arson,  counterfeiting  the  current  coin  or  forging  public 
^'^*^rl    ^P^'*!   P^JJ^ryt   robbery,   theft,   peculation  by  public  trustees  and 
<!^t*,X^^^lent  bankrupts;  but  with  the  proviso,  that  the  law  of  the  foreign 
MjK^^^^  be  reciprocal  in   the  case,    and   that  the  judgment  or  judicial 
'v^^tion  be  duly  authenticated,  and  the  demand  be  made  within  the 
\V\ft^   of  limitation   prescribed  by  the  Belgic  law.      M.   Pinheiro-Fen'eira 
^verely  condemns  this  law,  and  contends  for  protection  to  the  fugitive,  and 
00.1  the  tribunals  of  the  country  to  which  he  resorts,  should  take  cognizance 
■  of  criminal  cases  equally  as  of  matters  of  contract!  See  Cour8  de  Droit  l*uhl\c, 
par  Le  Comm,  S.  Pinkeiro-Ferreira,  Paris,  1830,  tome  ii.  p.  24 — 34.     Revue 
Etrangere  de  Legislation  et  d^ Economic  Politique,  No  2.  Paris,  December,  1833. 
Some  other  foreign  jurists,  of  more  established  reputation,  maintain  the 
Rime  doctrine,  and  hold,  that  crimes  committed  in  one  state,  may,  if  the 
criminal  be  found  in  another  state,  be,  upon  demand,  punished  there.   Hut- 
iius  de  CoUia.  Leg,     P.  Voet,  de  Statvi.  cited  in  Story^a  Comm.  on  the  Conflict  of 
Lawn,  516 — 520.     Martens^  Law  of  Kation.%  b.  3.  ch.  3.  sec.  22,  23.     GroHut 
de  Jure  B.  4t  P.  b.  2.  ch.  21.  sec.  4.     The  latter  says,  that  every  government 
is  bound  to  punish  the  fugitive  criminal  on  demand,  or  deliver  him  up.   But 
the  better  opinion  now  is,  both  on  principle,  and  authority,  that  the  prose- 
cution and  punishment  of  crimes  are  left  exclusively  to  the  tribunals  of  the 
country  where  they  are  committed.     Kaimea^  Prineip,  of  Equity,  vol.  ii.  320. 
Merfin   Repertoire  SouverainHS,  sec,  5.   n.  7.  p.  757,  758.      Pardestnm,  Droit 
Comm,  tome  v.  art.  1467.    If,  indeed,  the  fugitive  is  to  be  tried  and  punished 
*  No  doubt  each  state  should,  by  way  of  comity  and  self-protection,  be  ever 
ready  to  return  criminal  fugitives  to  the  jurisdictions  from  which  they  flee. 
But  in  the  practice,  difficulties  arise  which  account  for  the  negative  attitude 
foenerally  assumed. 

Observe,  firstly,  that  the  crime  alleged  may  be  political.     Such  being  the 

case,  the  principle  of  non-interterence,  or  the  policy  of  interference  by  har- 

V^ring  refugees,  operates  to  prevent  extradition.     This  latter  influence  is 

likely  to  prevail  when  the  alleged  crime  is  morally  justified  by  public  senti- 

inenl,  as  happened  in  case  of  offences  against  slavery.     Indifference,  on  the 
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Ambassadors. — Ambassadors  form  an  exception  to  the  gen« 
eral  case  of  foreigners  resident  in  the  country,  and  they  are  ex- 
empted absolutely  from  all  allegianc49,  and  from  all  responsibility 
to  the  laws  of  the  country  to  which  they  are  deputed.  As  they 
are  representatives  of  their  sovereigns,  and  requisite  for  negotia- 
tions and  friendly  intercourse,  their  persons,  by  the  consent  of 
all  nations,  have  been  deemed  inviolable,  and  the  instances  are 
rare  in  which  popular  passions,  or  perfidious  policy,  have  violated 
this  immunity.  Some  very  honourable  examples  of  respect  for 
the  rights  of  ambassadors,  even  when  their  privileges  would  seem 
in  justice  to  have  been  forfeited  on  account  of  the  gross  abuse  of 
them,  are  to  be  met  with  in  the  ancient  Boman  annals,  notwith- 
s^nding  the  extreme  arrogance  of  their  pretensions,  and  the  in- 
temperance of  their  military  spirit  (a).  If,  however,  ambassadors 
should  be  so  regardless  of  their  duty,  and  of  the  object  of  their 
privilege,  as  to  insult,  or  openly  attack  the  laws  or  government 

for  a  crime  committed  oat  of  the  territory,'  the  punishment  most  be  accord- 
ing bo  the  law  of  the  place  where  the  offence  w&s  committed.  Delicia  jfuni- 
uiUur  juxta  mores  loci  commiaH  delicti^  et  iion  loci  tUn  de  erimine  cogno8cUnr, 
Bartholaa,  cited  in  Henry  on  Foreign  Law,  47.  It  is,  however,  a  decided 
and  settled  principle  in  the  English  and  American  law,  that  the  penal  laws 
of  a  conntry  do  not  reach,  in  their  disabilities,  or  penal  effects,  beyond  the 
jurisdiction  where  they  are  established.  Folliott  v.  Ogden,  1  Jff.  BlackA.  123. 
135.  Lord  Ellenborough,  Wolff  v.  Oxholm,  6  MatUedi  Selw.  99.  Ck)mmon- 
wealth  of  Massachusetts  v.  Green,  17  Mass.  Bep,  514,  539 — 543.  Sooville  v, 
Candeld,  14  Johns.  Bep.  338.  340. 

other  hand,  has  the  same  effect,  where  the  act  in  qnestion,  tlfongh  recognized 
as  criminal,  is  thought  not  to  be  so  grievous  as  to  justify  intervention. 

Again  :  there  is  reluctance  to  return  a  fugitive  upon  evidence  which  seems 
insufficient  to  commit,  or  to  be  jeopardized  by  any  other  than  the  ostensible 
charge;  or  for  trial  by  barbarous  modes,  or  possibly  ending  in  cruel  punish- 
ment. 

Equally  great  is  the  reluctance  of  sovereigns  to  surrender  their  own  sub* 
jects  to  foreign  tribunals.  This  is  felt  by  England  and  the  United  States, 
whose  jurisdiction,  being  for  most  purposes  territorial,  generally  prevents 
them  from  prosecuting  their  subjects  for  offences  committed  beyond  their 
territorial  limits.  More  strongly  is  it  felt  by  those  Continental  nations 
whose  jurisdiction,  conforming  to  principles  of  Roman  law,  is  personal,  and 
therefore  enables  them  to  punish  their  citizens  for  offences  committed  abroad. 
A  similar  considerauin  arises  where  the  one  whose  extradition  is  sought  is 
already  in  custody  of  the  asylum  state  for  an  offence  against  its  laws;  since 
its  policy  will  be  to  retain  him  to  await  the  event  of  trial,  and  if  that  prove 
Qufovorable  to  him,  to  undergo  punishment. 

Add  to  the  foregoing  obstacles  the  following  requisites.  There  should  be 
a  tribunal  empowered  to  hear  evidence  and  hold  for  farther  action.  There 
should  be  an  executive  authorized  to  make  surrender.  And  there  should 
be  prescribed  formalities  and  modes  of  procedure. 

Such  are  the  influences  which  have  led  to  adoption  of  the  rule,  that  ex- 
tradition cannot  be  demanded  unless  pursuant  to  compact,  strictly  construed. 

(a)  Livy,  b.  2.  c.  4.  b.  30.  c.  25. 
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^^  the  nation  to  whom  they  are  sent,  their  functions  may  be  sus- 
pended by  a  refusual  to  treat  with  them,  or  application  can  be 
^e  to  their  own  sovereign  for  their  recall,  or  they  may  be  dis- 
missed, and  required  to  depart  within  a  reasonable  time.     We 
^^6  had  instances  within  our  own  times,  of  all  these  modes  of 
^ali^g  ^^i^  mioisters  who  had  given  offence,  and  it  is  not  to.be 
.^^^  that  every  government  has  a  perfect  right  to  judge  for 
Jf^^^  >vhether  the  language  or  conduct  of  a  foreign* minister  be 
jj^^^ible.      The  writers  on  public  law  go  still  further,  and 
I    ^   force  to   be  applied   to   confine    or    send    away 
^  Embassador,  when  the  safety  of  the  state,  which  is  [  *  39  ] 
fiUpetior  to  all  pther  considerations,  absolutely  requires 
it,  arising  either  from  the  violence  of  his  conduct,  or  the  influence 
and  danger  of  his  machinations.     This  is  all  that  can  be  done, 
for  ambassadors  cannot,  in  any  case,  be  made  amenable  to  the 
civil  or  criminal  jurisdiction  of  the  country ;  and  this  has  been 
the  settled  rule  of  public  law  ever  since  the  attempt  made  in  the 
reign  of  Elizabeth  to  subject  the  Scotch  ambassador  to  criminal 
jurisdiction,  and  the  learned   discussions  which  that  case  ex- 
cited (a).     By  fiction  of  law,  an  ambassador  is  considered  as  if 
he  were  out  of  the  territory  of  the  foreign  power;  *and  it  is  an 
implied  agreement  among  nations,  that  the  ambassador,  while  he 
resides  within  the  foreign  state,  shall  be  considered  as  a  member 
of  his  own  country,  and  the  government  he  represents  has  exclu- 
sive cognizance  of  his  conduct  and  control  of  his  person  (6).  An 
ambassador  is  also  deemed  undei;  the  protection  of  the  law  of 
nation^  in  his  passage  through  the  territories  of  a  third,  and 
friendly  power,  while  upon  his  public  mission  in  going  to  and 
returning  from  the  government  to  which  he  is  deputed.     To  ar- 
rest him  under  such  circumstances  would  be  a  breach  of  his  priv- 
ilege as  a  public  minister  (c).     The  attendants  of  the  ambassa- 

(a)  Vaitel,  b.  4.  ch.  7.  sec,  93—103.  Ward's  HisAory,  vol.  ii.  p.  486—552. 
Marsballf  Ci\,  J.,  in  the  case  of  the  Schooner  Exchange  v.  M'Faddon,  7 
Oaneft,  138. 

%  Grotins,  b.  2.  c  18.  sect.  1 — 6.  Wicqnefort,  de  VawhoMadeur^  liv.  1. 
sect.  27.    Vattel,  b.  4.  ch.  7.  aect.  81—126. 

(c)  VaJUely  b.  4.  ch.  7.  sect.  63,  84.  Holbrook  and  others  v.  Henderson, 
Sw-York  Superior  Oourfj  December  2d,  1839.  In  this  case  Henderson^  the 
minister  from  the  Republic  of  Texas  to  France,  was  arrested  in  New- York 
for  debt  while  on  his  return  from  France  to  Texas  by  the  way  of  New- York, 
^d  the  court  discharged  him  from  the  arrest.  It  was  held  that  nn  entry 
into  the  country  in  time  ot  peace  did  not  require  for  the  protection  of  the 
Prison,  a  passport,  though  the  law  assumes  that  passports  may  be  granted 
■>y  the  government  of  the  United  States.    Act  of  Conffreaa,  April  30,  1790, 
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dor  attached  to  bis  person,  and  the  effects  in  his  use,  and  the  house 
in  which  he  resides,  are  under  his  protection  and  privilege,  and 
equally  exempt  from  the  foreign  jurisdiction,  though  there  are 
strong  instances  in  which  their  invjolabilitj  has  been  denied  and 
invaded  (a).  The  distinction  between  ambassadors,  ministers 
plenipotentiary,  envoys  extraordinary,  and  resident  ministers,  re- 
lates to  diplomatic  precedence  and  etiquette,  and  not  to  their 
essential  powers  and  privileges  (&).^ 

A  government  may,  in  its  discretion,  lawfully  refuse  to  receive 

Beet.  27.  Passports,  though  named  in  our  law,  are  unknown  in  practice. 
The  protection  is  implied  by  natural  and  municipal  law,  and  it  is  the  duty 
of  the  courts  of  justice,  when  cases  arise  before  them,  to  enforce  the  law  of 
nations  on  this  subject,  as  part  of  the  law  of  the  land.  The  doctrine  oi'  in- 
ternational law,  as  laid. down  by  Yattel,  is  founded  in  good  sense  and  pub- 
lic policy,  and  sustained  by  the  interests  and  courtesy  of  nations.  Grotius 
says,  b.  2.  ch.  18.  sect.  5.  that  the  obligation  to  protect  ambassadors  extends 
only  to  the  power  to  whom  the  embassy  is  sent,  and  does  not  extend  to  the 
power  through  whose  territories  the  ambassador  presumes  to  pass  withoat  a 
passport,     liut  that  harsh  and  narrow  rule  is  now  justly  exploded. 

(a,  RiUherforth,  b.  2.  ch.  9.  Ward'n  HiMory,  vol.  ii.  552.553.  Vaftflh,  4. 
ch.  8.  sec.  113.  United  States  r.  Hand,  2  H'aah.  dr.  Hep,  435.  The  duties 
and  privileges  of  a  public  minister  are  detailed  at  large  by  Mr.  Wheaton,  in 
his  Elemenia  of  Inieniaiional  Law,  p.  174 — 184,  and  from  his  long  residence 
at  two  of  the  European  courts  in  a  diplomatic  character,  his  authority  on  the 
subject  acquires  additional  force. 

(b)  Martens,  p.  201—207.  Valiel,  b.  4.  ch.  6.  Charg^  d'affaires  is  a  diplo- 
matic representative  or  minister  of  the  fourth  grade;  and  a  resident  minisicr 
•seems  not  to  be  equal  to  a  mininter  plenipotentiary.  Nor  is  a  minister  pleni- 
potentiary ol  equal  rank  and  dignity  with  xa  ambassador,  who  represents  the 
person  of  his  sovereign.  The  great  powers  at  the  congress  of  Vienna  in 
1815,  by  an  arrangement  divided  diplomatic  agents  into  four  classes :  1. 
Ambassadors,  legates,  or  nuncios.  2.  Envoys,  ministers,  and  other  agents 
accredited  to  the  sovereigns.  3,  Ministers  resident,  accredited  to  sovereigns. 
4.  Cliargi'S  d'affaires,  accredited  to  the  department  of  foreign  relations.  The 
Comm.  Pinheiro,  Ferreira,  the  Portuguese  publicist,  and  himself  a.  minister 
d^etaty  in  his  Cours  de  Droit  Public,  classes  together  charges  d'^affaircn,  wini^ 
iers  resident,  or  simply  ministers  or  residents,  as  diplomatic  agents  of  the  third 
class.  The  United  States  are  usually  represented  at  the  courts  of  the  great 
powers  of  the  first  class  by  ministers  plenipotentiary,  and  at  those  of  an  in- 
ferii»r  class  by  a  charges  d^affains;  and  they  have  never  sent  a  person  of  the 
lank  of  ambassador  in  the  diplomatic  sense.  The  Prince  of  Orange  once  ex- 
pressed to  Mr.  Adams  his  surprise  that  the  United  States  had  not  put  them- 
selves in  that  respect  on  a  level  with  the  crowned  heads.  Diplomatic  Cor- 
respondence, edited  by  Mr.  Sparks,  vol.  vii.  108.  The  questions  conceminfr 
precedence  among  the  members  of  the  diplomatic  corps  at  foreign  courts, 
were  all  happily  settled  by  the  congress  of  Vienna  in  1815,  and  signed  by 
the  rcpresentiitives  of  the  eight  principal  European  powers.  It  was  agreed 
that  diplomatic  agents  of  the  respective  classes  take  rank  according  to  the 
date  of  the  official  notice  of  their  arrival,  and  that  the  order  of  signature  of 
ministers  to  acts  or  treaties  between  several  powers,  that  allow  of  the  alter- 
nat,  should  be  determined  by  lot.  Recueil  des  Pihes  Officielles,  tome  viii. 
No.  17.      Whcafon's  Elements  of  International  Law,  170,  171. 

'  The  iumunity  of  ambassadors  from  local  jurisdiction  is  farther  oonsid* 
end  post,  pp.  182,  183. 
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an  ambassador,  and  without  affording  any  just  canse  for  war, 
though  the  act  would,  probably,  excite  unfriendly  dispositions, 
nnless  accompanied  with  conciliatory  explanations.  The  refusal 
may  be  upon  the  ground  of  the  ambassador*s  bad  character,  or 
former  offensive  conduct,  or  because  the  special  subject  of  the  em- 
bassy is  not  proper,  or  not  convenient  for  discussion  (a).  A  state 
may  also  be  divided  and  distracted  by  civil  wars,  so  as  to  render 
it  inexpedient  to  acknowledge  the  supremacy  of  either  party. 
Bynkershoeck  says  (6),  that  this  right  of  sending  ambassadors 
belongs  to  the  ruling  party,  in  whom  stet  rei  agendi  potestcLS. 
This  is  placing  the  right  where  all  foreign  governments  place  it, 
in  the  government  de  facto,  which  is  in  the  actual  exercise  of 
power;  but  the  government  to  whom  the  ambassador  is  sent,  may 
exercise  its  discretion  in  receiving,  or  refusing  to  receive  him. 

It  sometimes  becomes  a  grave  question,  in  national  discussions, 
how  far  the  sovereign  is  bound  by  the  act  of  his  minister.  This 
will  depend  upon  the  nature  and  terms  of  his  authority  (c).  It 
is  DOW  the  usual  course  for  every  government  to  reserve  to  itself 
the  right  to  ratify  or  dissent  from  the  treaty  agreed  to  by  its  am- 
bassador. A  general  letter  of  credence  is  the  ordinary  letter  of 
,  attorney,  or  credential  of  the  minister;  and  it  is  not  under- 
stood to  confer  a  power  *  upon  the  minister  to  bind  his  [  *  41  ]  ^ 
sovereign  conclusively.  To  do  so  important  an  act  would 
require,  at  least,  a  distinct  and  special  power,  containing  an  ex- 
press authority  to  bind  the  principal  definitively,  without  the  right 
of  review,  or  the  necessity  of  ratification  on  his  part  (d).  This  is 
not  the  ordinary  or  prudent  course  of  business.  Ministers  always 
act  under  instructions  which  are  confidential,  and  which,  it  is  ad- 
mitted, they  are  not  bound  to  disclose  (e);  and  it  is  a  well 
grounded  custom,  as  Yattel  observes  (/),  that  any  engagement 
which  the  minister  shall  enter  into  is  of  no  force  among  sovereigns, 

(a)  Butherfarih,  b.  2.  ch.  9. 

(b)  Quse8i.  J.  Pub,  lib.  2.  ch.  3. 

(c)  The  discretion  and  reserve  with  which  a  public  minister  otifi:ht  to  act 
in  relation  to  the  country  in  which  he  resides,  is  strongly  exemplified  in  the 
case  of  tbe  Sally  Ann.  (Stewart* 8  Vice-Adm.  Rep,  367.)  It  was  held  that  a 
license  granted  by  the  British  minister  at  New  York,  after  the  commence- 
ment of  the  war  of  1812.  to  an  American  citizen  to  export  provisions  to  a 
British  island,  was  inconsistent  with  his  diplomatic  character  and  duty,  and 
void;  and  the  decision  was  declared  to  be  correct  and  proper  by  the  Lords 
Commissioners  on  appeal. 

U)  Bunk.  Q,  Jwr.  Pub.  lib.  2.  ch.  7. 

(e)  Wicquefari^s  VAmb.^  tome  i.  sec.  14.    Martens,  p.  217. 

(/)  B.  4.  c  0.  sec  77. 
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unless  ratified  by  his  principal.     This  is  now  the  vsage,  although 
the  treaty  may  have  been  signed  by  plenipotentiaries  (a). 

Oonsuls. — Consuls  are  commercial  agents,  appointed  to  reside 
in  the  sea-ports  of  foreign  countries,  with  a  commission  to  watch 
over  the  commercial  rights  and  privileges  of  the  nation  deputing 
them.  The  establishment  of  consuls  is  one  of  the  most  useful  of 
modem  commercial  institutions.  They  were  first  appointed  about 
the  12th  century,  in  the  opulent  states  of  Italy,  such  as  Pisa, 
Lucca,  Genoa,  and  Venice,  and  their  origin  has  been  ascribed  to 
the  necessity  for  extraordinary  assistance  in  those  branches  of 
commerce  formerly  carried  on  with  barbarous  and  uncivilized 
nations  (&).  The  utility  of  such  a  mercantile  officer  has  been 
perceived  and  felt  by  all  trading  nations,  and  the  Mediterranean 
trade,  in  particular,  stands  highly  in  need  of  such  accredited 
agents  (c).  Consuls  have  been  multiplied  and  extended  to  every 
part  of  the  world,  where  navigation  and  commerce  can  success- 
fully penetrate,  and  their  duties  and  privileges  are  now  gener- 
ally limited  and  defined  in  treaties  of  commerce  or  by 
[  *  42  ]  the  *  statute  regulations  of  the  country  which  they  repre- 
sent. In  some  places  they  have  been  invested  with  judicial 
powers  over  disputes  between  their  own  merchants  in  foreign 
ports;  but  in  the  commercial  treaties  made  by  Great  Britain, 
there  is  rarely  any  stipulation  for  clothing  them  vrith  judicial 
authority,  except  in  treaties  with  the  Barbary  powers;  and  in 
England  it  has  been  held,  that  a  consul  is  not  strictly  a  judicial 
officer,  and  they  have  there  no  judicial  power  (d).  It  has  been 
urged  by  some  writers,  as  .a  matter  highly  expedient,  to  establish 
rules  requiring  merchants  abroad  to  submit  their  disputes  to  the 
judicial  authority  of  their  own  consuls,  particularly  with  reference 
to  shipping  concerns.  But  no  government  can  invest  its  consuls 
with  judicial  power  over  their  own  subjects,  in  a  foreign  country, 
without  the  consent  of  the  government  of  the  foreign  country, 
founded  on  treaty;  and  there  is  no  instance,  in  any  nation  of 
Europe,  of  the  admission  of  criminal  jurisdiction  in  foreign  oon- 
suls.    The  laws  of  the  United  States,  on  the  subject  of  consols 

(a)  Bynk.  ubi  supra.  VaUel,  b.  2.  ch.  12.  sec.  156.  Martena^  b.  2.  ch.  1.  eect 
3.     The  Eliza  Ann,  1  Dodson^$  Adm,  Rep.  244. 

(6)  1  Chiity  on  Commercial  LaWj  48,  49. 

(c)  Jackson  on  the  Commerce  of  ike  Mediterranean^  p.  30.  ch.  4. 

{d)  Mansfield,  Ch.  J.,  in  Waldron  c.  Coombe,  3  Tauni.  Rep.  162.  1  €9dtt$, 
50,  51. 
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and  yioe-oonsnlB  (a),  specially  aothorize  them  to  reoeive  the  pro- 
test of  masters  and  others  relating  to  American  commerce,  and 
they  declare  that  consular  certificates,  under  seal,  shall  receive 
faith  and  credit  in  the  Courts  of  the  United  States.  It  is  likewise 
made  their  duty,  where  the  laws  of  the  country  permit,  to  ad- 
minister on  the  personal  estates  of  American  citizens,  dying  within 
their  consulates,  and  leaving  no  legal  representative,  and  to  take 
charge  of  and  secure  the  efiFeots  of  stranded  Ammcan  vessels,  in 
the  absence  of  the  master,  owner,  or  consignee;  and  they  are  bound 
to  provide  for  destitute  seamen  within  their  consulates,  and  to 
send  them,  at  the  public  expense^  to  the  United  States;  and  it  is 
made  the  duty  of  masters  of  American  vessels  on  arrival  at  a 
foreign  port,  to  deposit  their  registers,  sea  letters,  and  passports 
with  the  consul,  vice-consul,  or  commercial  agent,  if  any  at  the 
port,  though  this  injunction  only  applies  when  the  vessel  shall 
have  come  to  an  entry  or  transacted  business  at  the  port  (6). 
These  particular  powers  and*  duties  are  similar  to  those  pre- 
scribed to  British  consuls,  and  to  consuls  under  the 
consular  *  convention  between  the  United  States  and  [  *  43  ] 
France  in  1788;  and  they  are  in  accordance  with  the 
usages  of  nations,  and  are  not  to  be  construed  to  the  exclusion 
of  others,  resulting  from  the  nature  of  the  consular  appointment  (c). 
The  former  consular  convention  between  France  and  this  country, 
allowed  consuls  to  exercise  police  over  all  vessels  of  their  respect- 
ive nations,  'Svithin  the  interior  of  the  vessels,"  and  to  exercise 
a  species  of  civil  jurisdiction,  by  determining  disputes  concerning 
wages,  and  between  the  masters  and  crews  of  vessels  belonging 
to  their  own  country.  The  jurisdiction  claimed  under  the  consu- 
lar convention  with  France,  was  merely  voluntary,  and  altogether 
exdusive  of  any  coercive  authority  (d);  and  we  have  no  treaty  at 

(a)  AetsofOon^-eM  of  Uth  April,  1792,  eh.  24,  and  of  February  28, 1803,  Ch.  62. 

(h)  Toler  V.  White,  Ware's  Rep,  2T7.  American  consuls  having  no  judicial 
power,  cannot  take  cognizance  of  the  offences  of  seamen  in  foreign  ports,  or 
exempt  the  master  from  his  own  responsibility.  TIte  Wm.  Harris,  V.  S,  />. 
Oourt  of  Maxne^  Ware*»  Rep,  3S7.  But  when  an  American  vessel  puts  into  a 
port  of  necessity  for  repairs,  a  survey  to  ascertain  the  damage  may,  it  seems 
according  to  usage,  he  directed  by  the  American  consul,  as  part  ol  his  official 
doty.  Potter  v.  The  Ocean  Ins.  Co,  C.  C.  U.  8.  for  Massachussets,  October, 
1837.  The  English  F^rogative  Court,  before  Sir  Herbert  Jenner  in  1839, 
in  the  case  of  Aspinwall  v.  MchoU,  held,  that  an  American  consul  was  not 
in  that  capacity  permitted  by  the  law  of  England  to  administer  upon  the 
personal  estate  of  a  domiciled  citiasen  of  the  United  States  dying  in  England. 

(e)  1  Beaires*  L,  M,  tit.  Consuls,  p.  292,  293. 

{d)  Mr,  TiekeHng  to  Mr,  Pinckney,  January  16(A.  1797. 
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present  which  ooncodes  even  such  consnlar  fanctioiis.  The  doc- 
trine of  OUT  courts  is  (a),  that  a  foreign  consul,  duly  recognized 
by  our  government,  may  assert  and  defend,  as  a  competent  party, 
the  rights  of  property  of  the  individuals  of  his  nation,  in  the 
courts  of  the  United  States,  and  may  institute  suits  for  that  pnr- 
pose,  without  any  special  authority  from  the  party  for  whose 
benefit  he  acts.  But  the  court,  in  that  case,  said  that  they  conld 
not  go  so  far  as  to  recognize  a  right  in  a  vice-consul  to  receive 
actual  restitution  of  the  property,  or  its  proceeds,  without  show- 
ing some  specific  power,  for  the  purpose,  from  the  party  in 
interest. 

No  nation  is  bound  to  receive  a  foreign  consul,  unless  it  has 
agreed  to  do  so  by  treaty,  and  the  refusal  is  no  .  violation 
of  the  peace  and  amity  between  the  nations.  Consuls  are  to  be 
approved  and  admitted  in  the  usual  form,  and  if  any  consul  be 
guilty  of  illegal  or  improper  conduct,  he  is  liable  to  have  hia 
exequatur  or  written  recognition  of  his  character,  revoked,  and 
to  be  punished  according  to  the  laws  of  the  country  in  which  he 
is  consul;  or  he  may  be  sent  back  to  his  own  country, 
[  *  44  ]  at  the  discretion  of  the  government  *  which  he  has  of- 
fended. The  French  consuls  are  forbidden  to  be  con- 
cerned in  commerce,  and,  by  the  act  of  congress  of  Febmary 
28th,  1803,  American  consuls  residing  on  the  Barbary  coast,  are 
forbidden  also;  but  British  and  American  consuls  are  generally 
at  liberty  to  be  concerned  in  trade;  and  in  such  cases  the  character 
of  consul  does  not  give  any  protection  to  that  of  merchant,  when 
these  characters  are  united  in  the  same  person  (&).  Though  the 
functions  of  consul  would  seem  to  require,  that  he  should  not  be 
a  subject  of  the  state  in  which  he  resides,  yet  the  practice  of  the 
maritime  powers  is  quite  lax  on  this  point,  and  it  is  usual  and 
thought  most  convenient,  to  appoint  subjects  of  the  foreign 
country  to  be  consuls  at  its  ports. 
^  A  consul  is  not  such  a  public  minister  as  to  be  entitled  to  the 

privileges  appertaining  to  that  character,  nor  is  he  under  the 

(a)  Case  of  the  Bello  Oorrnnes,  6  Wheaiony  168. 

(6)  Beawes'  L,  M,  vol.  i.  tit  Consuls,  p.  291.  1  OhiUy,  57,  58.  The  In- 
dian Chief,  3  Rob.  Adm.  Rep,  27.  VaUd^  b.  4,  sec.  114.  Arnold  and  Ram- 
sey  V.  U.  Ins.  Co.  1  Johnson^ »  Oases^  363.  American  consols  abroad  have  no 
salaries,  and  are  paid  by  fees  of  office.  A  snggestion  was  made  in  congress  in 
March,  1840,  that  it  would  be  advisable  to  change  our  consular  system  in 
that  respect,  by  confining  consuls  to  their  business  of  consuls  and  to  allow 
them  salaries. 
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special  protection  of  the  law  of  nations.     He  is  entitled  to  privi- 
leges to  a  certain  extent,  snch  as  for  safe  condnct,  bnt  he  is  not 
entitled  to  the  jus  gentium.     Yattel  thinks  (a),  that  his  functions 
require  that  he  should  be  independent  of  the  ordinary  criminal 
jurisdiction  of  the  country,  and  that  he  ought  not  to  be  molested, 
noless  he  violates  the  law  of  nations  by  some  enormous  crime; 
and  that  if  guilty  of  any  crime,  he  ought  to  be  sent  home  to  be 
ponished.     But  no  such  immunities  have  been  conferred  on  con- 
sols by  the  modem  practice  of  nations;  and  it  may  be  considered 
as  settled  law,  that  consuls  do  not  enjoy  the  protection  of  the  law 
of  nations,  any  more  than  other  persons  who  enter  the  country 
under  a  safe  conduct.      In  civil  and  criminal  cases  they  are 
equally  subject  to  the  laws  of  the  country  in  which  they 
reside  (6).  The  same  doctrine  declared  by  the  public  *jur-   [  *  45  ] 
ists,  has  been  frequently  laid  down  in  tlie  English  and 
American  courts  of  justice  (c).  It  seems,  however,  from  some  de- 
cisions in  France  mentioned  by  Mr.  Warden  (d),  that  foreign 
consuls  cannot  be  prosecuted  before  a  French  tribunal  for  acts 
done  by  them  in  France  by  order  of  their  government,  and  with 
the  authorization  of  the  French  government,  and  that  in  general 
a  consul  cannot  be  prosecuted  without  the  previous  consent  of  his 
government      Consular  privileges  are  much  .less  extensive   in 
Christian  than  in  Mahometan  countries.     In  the  latter  they  can- 
not be  imprisoned  for  any  cause  whatever,  except  by  demand- 
ing justice  against  them  of  the  Porte  (e),  and  they  partake  very 
considerably  of  the  character  and  importance  of  resident  minis- 
ters.   They  are  diplomatic  agents  under  the  name  of  consuls,  and 
enjoj  the  rights  and  privileges  which  the  Ottoman  Porte  recog- 
nizes in  relation  to  the  foreign  ministers  resident  at  Constanti- 
nople (/).     By  treaty,  an  entire  immunity  is  usually  given  to 

(«)  B.  2.  ch.  S.  sec  .34. 

{h)  WicquejorVs  VAmh,  b.  1.  ch.  5.  Bynk,  de  foro  legaL  ch.  10.  Martent^ 
Bimm.  b.  4.  ch.  3.  sec,  8.  Beawes^  L.  M.,  yoI  i.  tit.  Co^isnls.  Pardessus  Droit 
Oommerdal,  tome  iv.  148.  183. 

(c)  Viveash  v.  Becker,  3  Matde  dt  Sewl.  284.  Clarke  v.  Cretico,  1  Taunt, 
^.  106.  United  States  v.  Ravara,  2  Dallas,  297.  The  Commonwealth  v. 
Koralofl;  5  Serg.  &  Sawle,  645.     De  La  Font»8  case,  2  NoU  <&  HP  Cord,  217. 

(rf)  On  CoMuls,  p.  108—116. 

l«)  1  CkUty,  71. 

.  (/)  The  whole  Frank  quarter  of  Smyrna  is  at  this  day  under  the  jurisdie- 
^nof  Eatopean  oonsnis,  and  all  matters  tonching  the  rights  of  foreign  resi- 
ilents,  fall  under  the  exclnsive  cognizance  of  the  respective  consuls.  So  the 
^wlg  of  Barcelona,  in  the  middle  ages,  were  clothed  with  many  of  the 
nmctioDs  of  modem  resident  ministeis. 
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« 

the  persons,  domestics,  and  effects  of  the  resident  consuls,  and  no 
consuls  reside  with  the  Barbarj  states  but  under  the  protection  of 
treaties  (a). 

Considering  the  importance  of  the  consular  functions,  and  the 
activity  which  is  required  of  them  in  all  great  maritime  ports, 
and  the  approach  which  consuls  make  to  the  efficacy  and  dignity 
of  diplomatic  characters,  it  was  a  wise  provision  in  the  constitu- 
tion of  the  United  States,  which  gave  to  the  supreme  court  origi- 
nal jurisdiction  in  all  cases  affecting  consuls,  as  well  as  ambassa- 
dors and  other  public  ministers,  and  the  federal  jurisdiction  is 
understood  to  be  exclusive  of  the  state  courts  (b). 


(a)  Shaler*8  Sketclies  of  Algiers^  p.  39.  307.  By  the  treaty  of  amity  and  com- 
merce between  the  United  States  and  the  Saltan  of  Muscat  in  Arabia,  rati- 
fied on  the  30th  of  Jnne,  1834,  American  consuls  may  be  appointed  to  reside 
in  the  ports  of  the  Sultan,  where  the  principal  commerce  is  carried  on  (and 
which  of  course  may  include  ports  on  the  African  coast  and  in  the  island  of 
Zanzibar,  within  the  domains  of  the  Sultan).  Such  consuls  are  to  be  exclu- 
sive judges  of  all  disputes  in  suits  wherein  American  citizens  shall  be  en- 
gaged with  each  other,  and  to  receive  the  property  of  American  citizens 
dying  within  his  dominions,  and  the  persons  and  property  of  the  consuls  and 
of  their  households  are  to  be  inviolate.  The  consular  establishment  of  the 
United  States  is  very  imperfect,  and  especially  in  i elation  to  the  .countries 
in  the  East  Indian  regions.  The  claims  of  commerce,  as  well  as  the  charac- 
ter of  the  United  States,  would  seem  to  require  that  the  functii.ns  of  consuls 
and  the  provision  for  their  support  should  be  better  regulated,  and  that  they 
ought  not  to  be  left  to  the  necessity  of  making  their  consular  duties  subsid- 
iary to  their  business  as  merchants  and  factors.  See  a  valuable  plan  in  re- 
lation to  consular  establishments  in  the  countries  east  of  the  Cape  of  Good 
Hope,  in  a  pamphlet  entitled  '*  Outline  of  a  Consular  Establishment  for  the 
United  States  of  America  in  Eastern  Asia,"  and  which  is  noticed  in  the 
North  American  Beview  for  October,  1838,  followed  by  some  judicious  reflec- 
tions on  the  subject. 

(&)  Commonwealth  v.  Korsloff,  5  Serg,  4t  Rawle^  545.  Hall  v.  Toung,  3 
Pickering,  80.  Davis  v.  Packard,  7  Peters^  U,  8.  Pep,  276.  Sartori  v,  Hamil- 
ton, 1  Qreen^s  N.  J,  Pep,  107.    See  also,  tn/ra,  p.  298.  304. 


70 


/ 


Lee  m.]  OP  THE  LAW  OF  NATIONS.  *  48 


♦LECTURE  III.  [*47] 

OF  THE  DECLARATION,  AND   OTHER   EARLY   MEASURES  OF   A 

STATE  OF  WAR. 

Ih  the  last  Lecture,  we  considered  the  principal  rights  and 
duties  of  nations  in  a  state  of  peace;  and  if  those  duties  were 
generally  and  duly  fulfilled,  a  new  order  of  things  would  arise^ 
and  shed  a  brighter  light  over  the  history  of  human  affairs. 
Peace  is  said  to  be  the  natural  state  of  man,  and  war  is  under- 
taken for  the  sake  of  peace,  which  is  its  only  lawful  end  and  pur- 
pose (a).  War,  to  tise  the  language  of  Lord  Bacon  (&),  is  one 
of  the  highest  trials  of  right;  for,  as  princes  and  states  acknowl- 
edge no  superior  upon  earth,  they  put  themselves  upon  the  jus- 
tice of  God  by  an  appeal  to  arms.  The  history  of  mankind  is 
an  almost  uninterrupted  narration  of  a  state  of  war,  and  gives 
coloar  to  the  extravagant  theory  of  Hobbes  (c),  who  maintains, 
that  the  natural  state  of  man  is  a  state  of  war  of  all  against  all; 
and  it  adds  plausibility  to  the  conclusions  of  those  other  writers, 
who,  having  known  and  studied  the  Indian  character,  insist,  that 
continual  war  is  the  natural  instinct  and  appetite  of  man  in  a 
savage  state.  It  is,  doubtless,  true,  that  a  sincere  disposition  for 
peace,  and  a  just  appreciation  of  its  blessings,  are  the  natural 
and  necessary  result  of  science  and  civilization. 

*  Self-defence. — ^The  right  of  self-defence  is  part  of  [  *  48  ] 
the  law  of  our  nature,  and  it  is  the  indispensable  duty  of 
civil  society  to  protect  its  members  in  the  enjoyment  of  their  rights, 
both  of  person  and  property.     This  is  the  fundamental  principle 
of  the  social  compact.     An  injury  either  done  or  threatened,  to  the 
perfect  rights  of  the  nation,  or  of  any  of  its  members,  and  suscep- 
tible of  no  other  redress,  is  a  just  cause  of  war.     The  injury  may 

W  (Xc  de  Of.  1.  11.  and  23.     OroHiu,  b.  1.  ch.  1.     Burlamaquiy  part  4.  ch. 
V«ec4.    VaUel,  b.  4.  ch.  1. 
W  Bacon's  Workn,  vol.  iii.  p.  40. 
(e)  Leeta(Aan,  part  1.  ch.  13. 
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oonsist,  not  only  in  the  direct  violation  of  personal  or  political 
rights,  bnt  in  wrongfully  withholding  what  is  due,  or  in  the  re- 
fusal of  a  reasDnable  reparation  for  injuries  committed^  or  of  ade- 
quate explanation  or  security  in  respect  to  manifest  and  impend- 
ing danger  (a).  Grotius  condemns  the  doctrine,  that  war  may 
be  undertakeD  to  weaken  the  power  of  a  neighbour,  under  the  ap- 
prehension that  its  further  increase  may  render  him  dangerous. 
This  would  be  contrary  to  justice,  unless  we  were  morally  certain, 
not  only  of  a  capacity,  but  of  an  actual  intention  to  injure  us. 
We  ought  rather  to  meet  the  anticipated  danger  by  a  diligent  cul- 
tivation, and  prudent  management,  of  our  own  resources.  We 
ought  to  conciliate  the  respect  and  good  will  of  other  nations,  and 
secure  their  assistance  in  case  of  need,  by  the  benevolence  and 
justice  of  our  conduct.  War  is  not  to  be  resorted  to  without  ab- 
solute necessity,  nor  unless  peace  would  be  more  dangerous  and 
more  miserable  than  war  itself.  An  injury  to  an  individual  mem- 
ber of  a  state,  is  a  just  cause  of  war,  if  redress  be  refused,  but  a 
nation  is  not  bound  to  go  to  war  on  so  slight  a  foundation;  for  it 
may  of  itself  grant  indemnity  to  the  injured  party,  and  if  this 
cannot  be  done,  yet  the  good  of  the  whole  is  to  be  preferred  to  the 
welfare  of  a  part  (&).  Every  milder  method  of  redress  is  to  be 
tried,  before  the  nation  makes  an  appeal  to  arms;  aod  this  is  the 

sage  and  moral  precept  of  the  writers  on  natural  law. 
[  *  49]       *  If  the  question  of  right  between  two  powers  be  in  any 

degree  dubious,  they  ought  to  forbear  proceeding  to  ex- 
tremities; and  a  nation  would  be  condemned  by  the  impartial 
voice  of  mankind,  if  it  voluntarily  went  to  war  upon  a  claim  of 
which  it  doubted  the  legality.  But,  on  political  subjects,  we  can- 
not expect,  and  are  not  to  look,  for  the  same  rigorous  demonstra- 
tion, as  in  the  physical  sciences.  Policy  is  a  science  of  calcula- 
tions and  combinations,  arising  out  of  times,  places,  and  circum- 
stances, and  it  cannot  t>e  reduced  to  absolute  simplicity  and  cer- 
tainty. We  must  act  according  to  the  dictates  of  a  well  informed 
judgment,  resting  upon  a  diligent  and  careful  examination  of  facts; 
and  every  pacific  mode  of  redress  is  to  be  tried  faithfully  and  per- 
severingly,  before  the  nation  resorts  to  arms. 

Assistance  by  Treaty. — If  one  nation  be  bound  by  treaty  to 

(<t)  €hratiu8,  b.  2.  ch.  1.  and  22.     Rutherforth,  b.  2.  ch.  9.     VattO,  b.  3.  ch. 
3.  sec.  26. 

(b)  GroHus,  b.  2.  ch.  2^^—25.     BtOherforth,  b.  2.  ch.  9. 
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afford  assiRtanoe,  in  a  case  of  war  between  its  ally  and  a  third 
power,  the  assistance  is  to  be  given  whenever  the  ca6tL8  foederis 
oocors;  bnt  a  question  vnll  sometimes  arise,  whether  the  govern- 
ment which  is  to  afford  the  aid,  is  to  jndge  for  itself  of  the  jnstice 
of  the  war  on  the  part  of  the  ally,  and  to  make  the  right  to  as- 
sistance depend  upon  its  own  jpdgment  Grotius  is  of  opinion  (a\ 
that  treaties  of  that  kind  do  not  oblige  us  to  participate  in  a  war, 
which  appears  to  be  manifestly  unjust  on  the  part  of  the  ally ; 
and  it  is  said  to  be  a  tacit  condition  annexed  to  every  treaty  made 
in  time  of  peace,  and  stipulating  to  afford  succors  in  time  of  war, 
that  the  stipulation  is  only  to  apply  to  a  just  war.  To  give  assist- 
ance in  an  unjust  war,  on  the  ground  of  the  treaty,  would  be  con- 
tracting an  obligation  to  do  injustice,  and  no  such  contract  is 
valid  (&).  But  to  set  up  a  pretext  of  this  kind,  to  avoid  a  posi- 
tive engagement,  is  extremely  hazardous,  and  it  cannot  be  done, 
except  in  a  very  clear  case,  without  exposing  the  nation  to  the 
imputation  of  a  breach  of  public  faith.  In  doubtful  cases,  the 
presumption  ought  rather  to  be  in  favour  of  our  ally,  and  of  the 
jnstice  of  the  war.' 

*  The  doctrine  that  one  nation  is  not  bound  to  assist  [  *  50  ] 
another,  under  any  circumstances,  in  a  war  clearly  un- 
jnst,'  is  similar  to  the  principle  in  the  feudal  law,  to  be  met  with 
in  the  Book  of  Feuds,  compiled  from  the  usages  of  the  Lombards, 
and  forming  part  of  the  common  law  of  Europe,  during  the  prev- 
alence of  the  feudal  system.  A  vassal  refusing  to  assist  his  liege 
lord  in  a  just  war,  forfeited  his  feud.  If  the  justice  of  the  war 
was  even  doubtful,  or  not  known  affirmatively  to  be  unjust,  the 
vassal  was  bound  to  assist;  but,  if  the  war  appeared  to  him  to  be 

(a)  B.  2.  ch.  25. 

ih)  Vatiel,  b.  2.  ch.  12.  8©c  168.— b.  3.  ch.  6.  sec.  86,  87. 

'  See  subsequent  remarks  on  this  subject,  post^  pp.  116,  117. 

'On  this  point,  the  preferable  doctrine  is,  that  there  can  be  no  obligation 
to  do  a  wrong.  The  authority  to  undertake  such  obligation  is  said  to  be  one 
ivhich  is  not  delegated  to  a  government  by  the  people  for  whom  it  acts. 
Phillimore's  Intemat  Low  ii.  1  LI.  But  why  cannot  this  be  delegated  if  pos- 
sessed by 'the  people  themselves  ?  More  satisfactorily  may  we  hold,  that  no 
nation,  whether  acting  directly  or  through  its  agents,  can  obligate  itself  to 
do  that  which  it  is  primarily  obligated  not  to  do.  Having  attempted  to  do 
80,  it  is,  when  the  occasion  arises,  bound  to  observe  justice  towards  the  in- 
noeent  rather  than  fidelity  towards  a  party  to  the  wrongful  compact.  This 
principle,  being  presumably  in  the  minds  of  the  contracting  parties,  should, 
in  the  matter  of  interpretation,  cause  their  general  words  to  be,  as  far  as 
pOBBible,  rendered  into  rightAil  stipulations. 
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manifestly  nnjast,  he  was  under  no  obligation  to  help  his  lord  to 
carry  it  on  offensively  (a). 

A  nation  which  has  agreed  to  render  assistance  to  another,  is 
not  obliged  to  furnish  it  when  the  case  is  hopeless,  or  when  giv- 
ing the  saccoars  wotdd  expose  the  state  itself  to  imminent  danger. 
Such  extreme  cases  are  tacit  exceptions  to  the  obligation  of  the 
treaty;  but  the  danger  must  not  be  slight,  remote,  or  contingent, 
for  this  would  be  to  seek  a  frivolous  cause  to  violate  a  solemn  en- 
gagement (6^).  In  the  case  of  a  defensive  alliance,  the  condition 
of  the  contract  does  not  call  for  the  assistance,  unless  the  ally  be 
engaged  in  a  defensive  war,  for  in  a  defensive  alliance,  the  nation 
engages  only  to  defend  its  ally,  in  case  he  be  attacked,  and  even 
then  we  are  to  inquire  whether  he  be  not  justly  attacked  (c). 
The  defensive  alliance  applies  only  to  the  case  of  a  war  first  com- 
menced, in  point  of  fact,  against  the  ally,  and  the  power  that 
first  declares,  .or  actually  begins  the  war,  makes  what  is  deemed, 
la  the  conventional  law  of  nations,  an  offensive  war  (d).'  The 
treaty"  of  alliance  between  France  and  the  United  States, 
[  *51]  in  1778,  was  declared,  by  the  second  article,  *  to  be  a 
defensive  alliance,  and  that  declaration  gave  a  character 
to  the  whole  instrument,  and  consequently  the  guaranty,  on  the 
part  of  the  United  States,  of  the  French  possessions  in  America, 
could  only  apply  to  future  defensive  wars  on  the  part  of  France. 
Upon  that  ground,  the  government  of  this  country,  in  1703,  did 
not  consider  themselves  bound  to  depart  from  their  neutrality,  and 
to  take  part  with  France  in  the  war  in  which  she  was  then  en- 
gaged (e).  The  war  of  1793  was  first  actually  declared  and  com- 
menced by  France,  against  all  the  allied  powers  of  Europe,  and 
the  nature  of  the  guaranty  required  us  to  look  only  to  that  fact^ 

Declaration  of  War. — In  the  ancient  republics  of  Greece  and 

fa)  Feud.  lib.  2.  tit.  28.  sec  1. 

\h)  VaUel,  b.  3.  ch.  6.  sec.  »2. 

[e)  Vattel,  b.  3.  ch.  6.  sec.  79.  83.  90. 

(d)  A  war  may  be  defensive  in  its  principles,  though  offeimve  in  its  opera- 
tion, as  where  attack  is  the  best  mode  to  repel  a  menaced  invasion,  and  the 
casus  fcederisofa  defenaice  alliance  will  apply.  He  who  first  renders  t4ie  appli- 
cation of  force  necessary  is  the  aggressor,  though  he  may  not  be  the  one  who 
first  actually  applies  it.  VaUel,  b.  3.  ch.  6.  sec.  91.  100.  Edin.  Review.  No. 
39,  p.  244,  245. 

\e)  See  Pacifieus,  written  in  1793,  by  Mr.  Hamilton,  then  secretary  of  the 
treasury;  and  see  the  Instructions  from  the  Secrttary  of  State  to  the  Amenean 
Ministers  to  France^  July  15th,  1797. 

'  Since  the  first  blow  may  1^  struck  in  self-defence,  a  defensive  war  is  one 
that  is  undertaken  to  resist  an  attack,  actual  or  imminent 
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Italj,  the  ri^ht  of  declaring  war  resided  with  the  people,  who 
retained,  in  their  collective  capacity,  the  exercise  of  a  large  por- 
tion of  the  sovereign  power.    Among  the  ancient  Germans  it  be- 
longed also  to  the  popular  assemblies  (d),  and  the  power  was 
afterwards  continued  in  the  same  channel,  and  actually  resided 
in  the  Saxon  Wittenagemote  (b).     But  in  the    monarchies  of 
Enrope,  which  arose  upon  the  ruins  of  the  feudal  system,  this 
important  prerogative  was  generally  assumed  by  the  king,  as  ap- 
pertaining to  the  duties  of  the  executive  department  of  govern- 
ment   Many  publicists  (c)  consider  the  power  as  a  part  of  the 
sovereign  authority  of  the  state,  of  which  the  legislative  depart- 
ment is  an  essential  branch.     There  are,  however,  several  excep- 
tions to  the  generality  of  this  position;  for  in  the  limited  mon- 
archies of  England,  France,  and  Holland,  the  king  alone  declares 
war,  and  yet  the  power,  to  apply  an  observation  of  Yattel  to  the 
case,  is  but  a  slender  prerogative  of  the  crown,  if  the  parliaments 
or  legislative  bodies  of  those  kingdoms  will  act  independently, 
since  the  king  cannot  raise  the  money  requisite  to  carry 
on  *the  war  vnthout  their  consent.     The  wild  and  ^e-  [  *52  ] 
structivewarsof  Charles  XII.  led  the  states  of  Sweden  to 
reserve  to  themselves  the  right  of  declaring  war  ;  and  in  the  form 
of  government  adopted  in  Sweden  in  1772  (d),  the  right  to  make 
war  was  continued  in  the  same  legislative  body.     This  was  the 
provision  in  those  ephemeral  constitutions  which  appeared  in  Po- 
land and  France  the  latter  part  of  the  last  century  ;  and  as  evi- 
dence of  the  force  of  public  opinion  on  this  subject,  it  may  be 
observed,  that  in  the  constitution  proposed  by  Bonaparte,  on  his 
reasoension  of  the  throne  of  France  in  1815,  the  right  to.levy  men 
and  money  for  war,  was  to  rest  entirely  upon  a  law,  to  be  pro- 
posed to  the  House  of  Bepresentatives  of  the  people,  and  assented 
^by  them.     In  this  country,  the  power  of  declaring  war,  as  well 
as  of  raising  the  supplies,  is  wisely  confided  to  the  legislature  of 

[«)  Tacit,  de  M.  0.  ch.  11, 

(*)  MiSar'a  View  of  (he  English  Oovemmentj  b.  1.  ch.  7.     In  the  capitula- 

non  or  great  charter  sigrted  by  Christopher  11.  king  of  Denmark,  ou  his  elec  • 

HOD  to  the  throne  in  1319,  by  the  diet  or  assembly  of  the  nobles,  it  was 

among  other  things  declared,  that  he  should  not  make  war  without  the  ad- 

le^j^^  consent  of  the  prelates  and  best  men  of  the  kingdom.     Bishop  Mul- 

^'^^cient  ffuiory  and  Chnstituiion  of  Denmark,  reviewed  in  the  Foreign  Qttar- 

(ix   ^^^^  No.  21. 

(A  ^{f.  b.  8.  ch.  6.  sec.  10.     Vattel,  b.  3.  ch.  1 .  sec.  4. 
Jig  '  "^H.  48.     Bnt  thisfVee  constitution  of  Sweden  was  overturned  before 
'^  of  the  year  1772,  and  a  simple  despotism  established  in  its  stead. 
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the  Union;  and  the  presampiion  is,  that  nothing  short  of  a  strong 
case  deeply  affecting  onr  essential  rights,  and  which  cannot  receive 
a  pacific  adjostment,  after  all  reasonable  efforts  shall  have  been 
exhausted,  will  ever  prevail  upon  congress  to  declare  war/ 

It  has  been  nsaal  to  precede  hostilities  by  a  public  declaration 
communicated  to  the  enemy.  It  was  the  custom  of  the  ancient 
Greeks  and  Bomans,  to  publish  a  declaration  of  the  injuries  they 
had  received,  and  to  send  a  herald  to  the  enemy's  borders  to  de- 
mand satisfaction,  before  they  actually  engaged  in  war ;  and  in- 
vasions, without  notice,  were  not  looked  upon  as  lawful  (a).  War 
was  declared  with  religious  preparation  and  solemnity. 
[  *  53  ]  According  to  Ulpian  (&),  they  *  alone  were  reputed  ene- 
mies against  whom  the  Koman  people  had  publicly  de- 
clared war.  During  the  middle  ages,  a  previous  declaration  of 
war  was  held  to  be  requisite  by  the  laws  of  honour,  chivalry,  and 
religion.  Lewis  IX.  refused  to  attack  the  Sultan  of  Egypt  until 
he  made  a  previous  declaration  to  him  by  a  herald  at  arms,  and 
one  of  his  successors  sent  a  herald  with  great  formality  to  the  gover- 
nor of  the  Low  Countries,  when  he -declared  war  against  that  power 
in  1635  (c).  But,  in  modem  times,  the  practice  of  a  solemn 
declaration  made  to  the  enemy,  has  fallen  into  disuse,  and  the 
nation  contents  itself  with  making  a  public  declaration  of  war 
within  its  own  territory,  and  to  its  own  people.  The  jurists,  are, 
however,  divided  in  opinion,  in  respect  to  the  necessity  or  justice 
of  some  previous  declaration  to  the  enemy  in  the  case  of  ofiPen- 
sive  war.  Grotius  (d)  considers  a  previous  demand  of  satisfac- 
tion, and  a  declaration,  as  requisite  to  a  solemn  and  lawful  war  ; 
and  Puffendorff  (e)  holds  acts  of  hostility,  which  have  not  been 
preceded  by  a  formal  declaration  of  war,  to  be  no  better  than  acts 
of  piracy  and  robbery.  Emerigon  (/)  is  of  the  same  opinion; 
and  he  considered  the  hostilities  exercised  by  England  in  the 
year  1755,  prior  to  any  declaration  of  war,  to  have  been  in  con- 

(a)  Potter* 9  AntiquUiea  of  Greece^  b.  3,  ch.  7.  Lttjf,  b.  1,  ch.  32.  Ofc.  de  Off. 
b.  1,oh.  11. 

(6)  Dig,  49,  15,  24.  Cicero  says,  that  under  the  Roman  kings  it  was  in- 
stituted law,  that  war  was  unjust  and  impious,  unless  declared  and  pr«^ 
claimed  by  the  heralds  under  religious  sanction.    DeHqmb,  lib.  2, 17. 

[c)  1  Emerigon,  lYaiiS  des  Ass,  p.  561. 

Id)  B.  1,  ch.  3,  sec.  4. 

If)  B.  8,  ch.  6,  sec.  9. 

[/)  DraiU  des  Aas.  tome  i.  p.  563. 

^  Ab  to  what  department  of  government  has  power  to  make  peace,  see 
fiod,  p.  165. 
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tempt  of  ihe  law  of  nations,  and  condemned  bj  all  Europe. 
Tattel  strongly  recomn^ends  (a)  a  previous  declaration  of  war, 
as  being  required  by  justice  and  humanity ;  and,  he  says,  that 
the  fecial  law  of  the  Romans  gave  such  moderation  and  religious 
solemnitj  to  a  preparation  of  war,  and  bore  such  marks  of  wis- 
dom and  justice,  that  it  laid  the  solid  foundation  of  their  future 
greatness. 

Bjnkershoeck  has  devoted  an  entire    chapter  to  this 
question  (6),  *and  he  maintains  that  a  declaration  of  war[*54] 
is  not  requisite  by  the  law  of  nations,  and  that  though  it 
may  very  properly  be  made,  it  cannot  be  required  as  a  matter  of 
right     The  practice  rests  entirely  on  manners  and  magnanimity, 
and  it  was  borrowed  from  the  ancient  Romans.     All  that  he  con- 
tends for  is,  that  a  demand  of  what  we  conceive  to  be  due  should 
be  previously  mada     We  are  are  not  bound  to  accorapaoy  that 
demand  with  threats  of  hostility,  or  to  follow  it  with  a  public  de- 
claration of  war;  and  he  cites  many  instances  to  show,  that  within 
the  two  last  centuries,  wars  have  been  frequently  commenced 
without  a  previous  declaration.     Since  the  time  of  Bynkershoeck, 
it  has  become  settled  by  the  practice  of  Europe,  that  war  may 
lawfully  exist  by  a  declaration  which  is  unilateral  only,  or  with- 
out a  declaration  on  either  side.     It  may   begin  with   mutual 
hostilities  (c).     After  the  peace  of  Versailles  in  1763,  formal  de- 
clarations of  war  of  any  kind  seem  to  have  been  discontinued, 
and  all  the  necessary  and  legitimate  consequences  of  war  flow  at 
once  from  a  state  of  public  hostilities,  duly  recognized,  and  ex- 
plicitly announced,  by  a  domestic  manifesto  or  state  paper.     In 
tbe  war  between  England  and  France  in  1778,  the  first  public  act 
on  the  part  of  the  English  government,  was  recalling  its  minister^ 
Uid  that  single  act  was  considered  by  France  as  a  breach  of  the 
P^&oe  between  the  two  countries.     There  was  no  other  declara- 
tion of  war,  though   each  government  afterwards  published  a 
fflaoifeeto  in  vindication  of  its  claims  and  conduct     The  same 
^ing  may  be  said  of  the  war  which  broke  out  in  1793,  and  again 
in  1803;  and,  indeed,  in  the  war  of  1756,  though  a  solemn  and 
formal  declaration  of  war,  in  the  ancient  style,  was  made  in  June, 
i756y  vigorous  hostilities  had  been  carried  on  between  Eogland 

(f)    1^.  3.  ch.  4.  sec.  61. 
*)  Qw«8f.  J.  Pub.  h.  1.  ch.  2. 
(c)    Sir  Wm.  ScaU,  1  Dodaan's  Adm,  Rep.  247. 
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and  France  for  a  yeaip  preceding.     In  the  war  declared  by  the 

United  States  again&t  England  in  1812,  hostilities  were 

[  *  55  ]  immediately  commenced  on  oar  part  *  as  soon  as  the   act 

of  congress  was  passed,  without  waiting  to  communicate 

to  the  English  government  any  notice  of  our  intentions. 

But,  though  a  solemn  declaration,  or  previous  notice  to  the 
enemy,  be  now  laid  aside,  it  is  essential  that  some  formal  public 
act,  proceeding  directly  from  the  competent  source,  should  an- 
nounce to  the  people  at  home,  their  new  relations  and  duties 
growing  out  of  a  state  of  war,  and  which'  should  equally  apprize 
neutral  nations  of  the  fact,  to  enable  them  to  conform  their  con- 
duct  to  the  rights  belonging  to  the  new  state  of  things.  War, 
says  Yattel  (a),  is  at  present  published  and  declared  by  mani- 
festoes. Such  an  official  act  operates  from  its  date  to  legalize  all 
hostile  acts,  in  like  manner  as  a  treaty  of  peace  operates  from  its 
date  to  annul  them.  As  war  cannot  lawfully  be  commenced  on 
the  part  of  the  United  States,  without  an  act  of  congress,  such  an 
act  is  of  course,  a  formal  official  notice  to  all  the  world,  and 
equivalent  to  the  most  solemn  declaration.^ 

(a)  B.  3.  ch.  4.  nee.  64. 

^  In  early  times  war  was  so  far  accorded  the  statna  of  a  personal  combat 
as  to  be  began  by  a  formal  declaration  in  the  spirit  of  a  challenge.  For  one 
people  to  fall  upon  another  without  warning,  was  considered  as  dastardly  as 
for  one  warrior  to  {issaalt  another  without  giving  him  time  to  draw  his  sword. 
Manifestly,  the  reason  of  the  ancient  rule  is  inapplicable  to  present  circnm- 
stances.  The  residence  of  foreign  ministers  at  every  courts  the  means  of 
rapid  communication  between  distant  parts,  and  the  no  less  effective  means 
of  disseminating  news  among  the  people,  give  world-wide  publicity  to  tbe 
earliest  visible  preparations  for  hostility.  Perhaps  a  juster  appreciation  of 
the  nature  of  war  has  likewise  tended  to  discontinuance  of  the  formalities 
with  which  it  was  formerly  preceded;  for  in  its  essence,  it  is  surprise  to  tbe 
unwary  and  disadvantage  to  the  ill-prepared.     Certain  it  is  that  in  modern 

fractice  war  is  begun  without  notice  to  the  enemy.  Hall's  Internat.  Law, 
12.3;  Wheaton's  Internat.  Law,  Pt.  iv.,  Chap.  I.,  J  8;Woolsey'sIntroduc  to 
Internat.  Law,  ??  120-122. 

The  enemy  has  no  right  in  the  premises  other  than  that  of  accepting  the 
war.  Neutrals  and  subjects,  on  the  contrary,  might  justly  complnin  at  the 
concealment  of  a  state  of  public  affairs  according  to  which  their  oondnct 
should  be  regulated,  and  in  relation  to  which  it  will  probably  be  judged. 
Usually  they  are  notified  through  a  proclamation  of  the  causes  of  the  war 
and  the  ends  to  which  it  is  directed.  By  the  same  means  they  are  appiised 
of  the  date  after  which,  as  a  matter  of  law,  a  state  of  hostility  will  exist. 

The  legal  existence  of  such  a  state  is  not,  however,  dependent  upon  per- 
formance of  the  duty  of  direct  notice  to  neutrals  and  subjects.  Not  even  a 
resolution  is  required  to  establish  it;  for  conflicts  actually  warlike  may  them- 
selves do  this.  The  Prize  Cases,  2  Black,  635,  666  (1862).  When  hostilities 
are  going  on,  nothing  more  is  needed  than  that  the  war-makiaig  department 
of  the  government  should,  bv  some  snch  act  as  providing  for  supplies,  or 
directing  aggressions,  impliedly  recognize  that  a  state  of  war  exists.  Whar- 
ton's Dig.  Internat.  Law,  H  334,  335;  The  Amy  Warwick,  2  Sprague,  143, 
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State  of  War  Binds  Subjects. — When  war  is  duly  declared,  it 

is  not  merely  a  war  between  this  and  the  adverse  government  in 

their  political  characters.     Every  man  is,  in  jndgment  of  law,  a 

piKity  to  the  acts  of  his  own  government,  and  a  war  between  the 

fiovernments  of  two  nations,  is  a  war  between  all  the  individuals 

of  the  one,  and  all  the  individuals  of  which  the  other  nation  is 

<^mpo8ed.      Government  is  the  representative  of  the  will  of  all 

^^  people,  and  acts  for  the  whole  society.     This  is  the  theory 

^^  all  governments;  and  the  best  writers  on  the  law  of  nations 

^Ucur  in  the  doctrine,  that  when  the  sovereign  of  a  state  declares 

^ar  against  another  sovereign,  it  implies  that  the  whole  nation 

Glares  war,  and  that  all  the  subjects  of  the  one  are  enemies 

all  the  subjects  of  the  other  (a).  Very  important  conse- 
j^^^ces  concerning  the  obligations  of  subjects  are  deducible  from 
^  principla 

%     Enemy's  Property  within  the  Country . —When  [*56] 

"^t^fl^lities  have  commenced,  the  iirst  objects  that  natu- 
XDkOy  present  themselves  for  detention  and  capture,  are  the  persons 
«Dd  property  of  the  enemy,  found  within  the  territory  on  the 
breaking  out  of  the  war.  According  to  strict  authority,  a  state 
has  a  right  to  deal  as  an  enemy  with  persons  and  property  so 
found  within  its  power,  and  to  confiscate  the  property,  and  de- 
tain the  persons  as  prisoners  of  ^ar  (&).  No  one,  says  Bynker- 
shoeck,  ever  required  that  notice  should  be  given  to  the  subjects 
of  the'  enemy,  to  withdraw  their  property,  or  It  would  be  forfeit- 
ed. The  practice  of  nations  is  to  appropriate  it  at  once,  without 
notioe,  if  there  be  no  special  convention  to  the  contrary.  But, 
thongh  Bynkershoeck  lays  down  this,  as  well  as  other  rules  of  war, 
Mith  great  harshness  and  severity,  he  mentions  several  instances 
arising  in  the  17th,  and  one  as  early  as  the  15th  century,  of  stip- 
ulations in  treaties,  allowing  foreign  subjects  a  reasonable  time 
after  the  war  breaks  out,  to  recover  and  dispose  of  their  effects, 

(a)  Qfotiw  b.  3.  ch.  3.  sec.  9.— ch.  4.  sec.  8.  Burlamaquij  part  4.  ch.  4  sec 
20.    VaUel,  b.  3.  ch.  5.  sec  70. 

(h)  Orotiusj  b.  3.  ch.  9.  8ec.  4.— ch.  21.  sec.  9.  Bynk,  Quseat,  Pub,  J,  ch.  2 
>nd  7.    Martens,  b.  8.  ch.  2.  aec.  5. 

146  (1962);  The  Prize  Cases,  rnqnu,  670.  The  establishment  of  such  a  state 
niiflt  be  distingnished  from  proof  of  its  existence.  For  the  latter  purpose, 
^recognition  by  other  than  the  war-making  department  may  be  safficient. 
1*^08,  the  proclamation  of  a  blockade  is  itdelf  official  and  conclusive  evidence 
to  the  courts  that  a  state  of  war  existed  which  demanded  and  authorized  a 
"0000186  to  Bach  a  measure.    The  Prize  Cases,  mpra,  670. 
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or  io  withdraw  them.  Soch  stipnlatioos  ha^e  now  become  an  es- 
iahlinhed  formula  in  commercial  treaties  (a).  Emerigon  (b)  con- 
•idem  such  treaties  as  an  affirmance  of  common  right,  or  the  pub- 
lic law  of  Earope,  aod  the  general  rale  laid  donvn  bj  some  of  the 
later  publicists,  is  in  conformity  with  that  provision  (c).  The 
sovereign  who  declares  war,  says  Yattel,  can  neither  detain  those 
subjects  of  the  enemy  who  are  in  his  dominions  at  the  time  of 
the  declaration  of  war,  nor  their  effects.      They  came  into  the 

conntry  under  the  sanction  of  public  faith.  By  permit- 
[  *D7  ]  ting  them  to  enter  his  territories,  and  continue  *there, 

the  sovereign  tacitly  promised  them  protection  and  se- 
curity for  their  return.  He  is,  therefore,  to  allow  them  a  reason- 
able time  to  retire  with  their  effects,  and  if  they  stay  beyond  the 
time,  ho  has  a  right  to  treat  them  as  disarmed  enemies,  unless  de- 
tained by  sickness,  or  other  insurmountable  necessity,  and  then 
they  are  to  be  allowed  a  further  time.  It  has  been  frequently 
pn)vided  by  treaty,  that  foreign  subjects  should  be  permit- 
tod  to  remain,  and  continue  their  business,  notwithstanding  a 
rupture  between  the  governments,  so  long  as  they  conducted  inno- 
cently; and  when  there  was  no  such  treaty,  such  a  liberal  per- 
mission has  been  often  announced  in  the  very  declaration  of 
war  (d).  Sir  Michael  Foster  (e)  mentions  several  instances  of 
such  dcMslarations  by  the  king  of  Great  Britain,  and  he  says  that 
aliens  were  thereby  enabled  to  acquire  personal  chattels,  and  to 
maintain  actions  for  the  recovery  of  their  personal  rights,  in  as 
hill  H  manner  as  alien  friends. 

lUsftidea  those  stipulations  in  treaties,  which  have  softened  the 
ri^nirA  of  war  by  the  civiliiing  spirit  of  commerce,  manj  gov- 
wuments  have  made  special  provision,  in  their  own  laws  and  or- 
dinanctvi^  for  the   seourity  of   the    persons    and   property    of 

(«i^  A  UWrU  pfx>TiM<(vn  of  thia  kind  is  inaprted  in  the  tmtT  of  amitr  and 
fomuM'vtx'  Wlw<^n  the  TnUed  i^t(«  und  the  republic  ot  Colombia,  which 
\rMi  mtiA^^t  At  \Va»h\n|itKUi«  M«y  :n«  1^\  and  hetiKYen  the  United  States 
ami  the  n^iHihlic  \^  Vene«ne)a,  by  the  treaty  of  IHendship  and  oommerce 

x>^  TVv»e  i.  IV  ^<C» 

i<^  VMtfis  K  iv  chs  i.  »e.  ^  .4nrw\  fiart  ^  rK  -t  art.  2.  «c.  7.  Le  DnU 
l>ilWV  4t  r  ^Vr^xifr^  ihtr  .V4iMjp>  <liWr-r^  n>me  ri.  fk  SS4, 

<^'  r#-rv%\  K  ;^  <ii,  4.  9rr.  tSSS.  s^  the  trvrntT  of  coamctte  brtiwetn  the 
Vnxit^)  Staiee^nd  the  refmblic  of  CliiK  May«  ISS^  art.  3Sl  vbkftiaflbidsthafc 
fwraaaneni  |«\^ectHVK. 
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enemy's  subjects,  foand  ia  the  eoontry  at  the  commencement  of 
war  (a). 

It  was  provided  by  magna  charta  (h),  that,  upon  the  breaking 
Dot  of  war,  foreign  merchants  found  in  England,  and  belonging 
to  the  country  of  the  enemy,  should  be  attached,  ^^  without  harm 
of  body  or  goods,"  until  it  be  known  how  English  mer- 
chants were  treated  by  the  enemy;  and  "if  our  *  mer-  [*58  ] 
chants,"  said  the  charter,  "  be  s^e  and  well  treated  there, 
theirs  shall  be  likewise  with  us."  It  has  been  deemed  extraor- 
dinary, that  such  a  liberal  provision  should  have  found  a  place 
in  a  treaty  between  a  feudal  king  and  his  barons;  and  Montes- 
quieu (c)  was  struck  with  admiration  at  the  fact,  that  a  protec- 
tion of  that  kind  should  have  been  made  one  of  the  articles  of 
English  liberty.  But  this  provision  was  confined  to  the  effects 
of  alien  merchants,  who  were  within  the  realm  at  the  commence- 
ment of  the  war,  and  it  was  understood  to  be  confined  to  the  case 
of  merchants  domiciled  there  (d).  It  was  accompanied  also  with 
one  very  ominous  qualification,  and  it  was  at  least  equalled,  if 
not  greatly  excelled,  by  an  ordinance  of  Charles  Y.  of  France,  a 
oentnry  afterwards,  which  declared  that  foreign  merchants  who 
flhoold  be  in  France  at  the  time  of  the  declaration  of  war,  should 
have  nothing  to  fear,  for  they  should  have  liberty  to  depart  freely, 
with  their  effects  (e).  The  spirit  of  the  provision  in  magna 
charta,  was  sustained  by  a  resolution  of  the  jadgea,  in  the  time 
of  Henry  Vlll.,  when  they  resolved,  that  if  a  Frenchmen  came 
to  England  before  the  war,  neither  his  person  nor  goods  should  be 
seized  (/).  The  statjiuie  of  staples,  of  27  Edw.  IIL  ch.  17,  made 
a  still  more  liberal  and  precise  enactment  in  favour  of  foreign 
merchants,  residing  in  England  when  war  commenced  between 
their  prince  and  the  king  of  England.  They  were  to  have  con- 
venient warning  of  forty  days,  by  proclamation,  to  depart  the 
realm,  with  their  goods;  and  if  they  coold  not  do  it  within  that 


(a)  By  the  Spanish  decree  of  February,  1829,  making  Cadiz  a  free  port,  it 
was  declared,  that  in  the  event  of  war,  foreigners  who  had  established  them- 
BeWes  there  for  the  purposes  of  commerce,  and  becoming  alien  enemies  by 
means  of  the  war,  were  to  be  allowcl  a  proper  time  to  withdraw,  and  their 
propertv  was  to  be  sacred  from  all  sequestration  or  reprisal. 

(6)  Ch.  30. 

(c)  Esjn-ii  de8  Loix,  20.  14. 

(tt)  1  ffaie^B  R  a  93. 

(e)  HenanlVa  Ahreg.  Cftron.  tome  1.  338. 

(/)  Bro.  tit.  Property,  pi.  38.    Jaik,  ChU.  201.  case  22. 
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time,  by  reason  of  accident,  tbey  were  to  have  forty  days  more  to 
pass  with  their  merchandise,  and  with  liberty,  in  the  mean  time, 
to  sell  the  same.     The  act  of  congress  of  the  6th  of  July,  1798, 

ch.  73,  was  dictated  by  the  same  humane  and  enlightened 
[  *  59  ]  policy.      It  anthorized  the  President,  in  *  case  of  war, 

to  direct  the  conduct  to  be  observed  towards  subjects  of 
the  hostile  nation,  being  aliens,  and  within  the  United  States, 
and  in  what  cases,  and  upon  wha^  security,  their  residence  should 
be  permitted;  and  it  declared,  in  reference  to  those  who  were  to 
depart,  that  they  should  be  allowed  such  reasonable  time  as 
might  be  consistent  with'  the  public  safety,  and  according  to  the 
dictates  of  humanity  and  national  hospitality,  ^^  for  the  recovery, 
disposal,  and  removal  of  their  .  goods  and  effects,  and  for  their 
departtire." 

Right  of  Oonfiscation  of  Enemy's  Property.— But  however 

strong  the  current  of  authority  in  favour  of  the  modern  and 
milder  construction  of  the  rule  of  national  law  on  this  subject,  tbe 
point  seems  to  be  no  longer  open  for  discussion  in  this  country; 
and  it  has  become  definitively  settled,  in  favour  of  the  ancient  and 
sterner  rule,  by  the  Supreme  Court  of  the  United  Stabes  (a).  The 
effect  of  war  upon  British  property  found  in  the  United  States, 
OD  land,  at  the  commencement  of  the  war,  was  learnedly  discussed 
and  thoroughly  considered,  in  the  case  of  Brown ;  and  the  Cir- 
cuit Court  of  the  United  States,  at  Boston,  decided  (6),  as  upon 
a  settled  rule  of  the  law  of  nations,  that  the  goods  of  the  enemy 
found  in  the  country,  and  all  the  vessels  and  cargoes  found  a^oat 
in  our  ports,  at  the  commencement  of  hostilities,  were  liable  to 
seizure  and  confiscation;  and  the  exercise  of  the  right  rest^  in 
the  discretion  of  the  sovereign  of  the  nation.  When  the  case  was 
brought  up,  on  appeal,  before  the  Supreme  Court  of  the  United 
States,  the  broad  principle  was  assumed,  that  war  gave  to  the 
sovereign  full  right  to  take  the  persons,  and  confiscate  the  prop- 
erty of  the  enemy  wherever  found  ;  and  that  the  mitigations  of 
this  rigid  rule,  which  the  wise  and  humane  policy  of  modern  times 
had  introduced  into  practice,  might,  more  or  less,  affect  the  exercise 

of  the  right,  but  could  not  impair  the  right  itself.  Com- 
[  *  60  ]  mercial  nations  have  always  considerable  property  in  *  the 

possession  of  their  neighbours;  and,  when  war  breaks  out, 

(a)  Brown  v.  The  United  States,  8  Cranch,  110.     See  also  Ibid,  228,  229. 

(b)  The  cargo  of  the  ship  Eoiulons,  1  Gallidon,  563 
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the  qaestion,  what  shall  be  done  with  enemy's  property  foand 
in  the  conntry,  is  one  rather  of  policy  than  of  law,  and  is  one 
properly  addressed  to  the  consideration  of  the  legislature,  and 
not  to  the  courts  of  law.  The  strict  right  of  confiscation  of  that 
species  of  property  existed  in  congress,  and  without  a  legislative 
act  authorizing  its  confiscation,  it  could  not  be  judicially  con- 
demned; and  the  act  of  congress  of  1812,  declaring  war  against 
Great  Britain,  was  not  such  an  act  Until  some  statute  directly 
applying  to  the  subject,  be  passed,  the  property  would  cootinue  ' 
Dnder  the  protection  of  the  law,  and  might  be  claimed  by  the 
British  owner,  at  the  restoration  of  peace/ 

Though  this  decision  established  the  right,  contrary  to  much  of 
modern  authority  and  practice,  -yet  a  great  point  was  gained  over 
the  rigour  and  violence  of  the  ancient  doctrine,  by  making  the 
exercise  of  the  right  to  depend  upon  a  special  act  of  congress. 

Hostile  Embargoes. — The  practice,  so  common  in  modem 
Europe,  of  imposing  embargoes  ^  at  the  breaking  out  of  hostility, 
has,  apparently,  the  effect  of  destroying  that  protection  to  pro- 
perty, which  the  rule  of  faith  and  justice  gives  to  it,  when  brought 
into  the  country  in  the  course  of  trade,  and  in  the  confidence  of 
peace.  Sir  William  Scott,  in  the  case  of  the  Boedes  Lust  (a), 
explains  this  species  of  embargo  to  be  an  act  of  a  hostile  nature, 
and  amounting  to  an  implied  declaration  of  war,  though  liable  to 
be  explained  away  and  annulled,  by  a  subsequent  accommodation 
between  the  nations.  The  seizure  is  an  act  at  first  equivocal,  as 
to  the  effect,  though  hostile  in  the  mere  execution,  and  if  the 
matter  in  dispute  terminates  in  reconciliation,  the  seizure  becomes 
a  mere  civil  embargo;  but  if  it  terminates  otherwise,  the  subsequent 

(a)  5  Bob.  Rep,  2.33. 

*  To  work  confiscation  three  things  are  necessary: 

1.  War — which  gives  to  a  belligerent  the  right  to  confiscate  the  enemy'a 
movahle  property,  of  whatever  kind,  and  wherever  found. 

Warer.  Hilton,  3  Dall.  199,  226  (1796). 

Caigo  of  the  Ship  Emulous.  1  Gall.  563,  565,  566,  576—582  (1813\ 

2.  A  declaration  by  competent  authority  (here  by  congress) — that  the  right 
shall  be  exercised. 

Cargo  ot  the  Ship  Emulous,  supra^  582 — 684. 
Brown  V.  U.  S.,  8  Cranch,  110,  129  (1814). 
The  Juniata,  Newb.  Adm.  352,  358—366  (1846). 
U.  S.  V.  Stock,  5  Blatchf.  231,  237  (1865). 

3.  Judicial  proceedings— io  effectuate  such  declaration  by  condemning 
specific  property. 

Cargo  of  the  Ship  Emulous,  supra,  584. 

*  An  embargo  is  a  prohibition  imposed  by  the  authorities  of  a  country  lo 
prevent  vesseU  from  leaving  its  porte. 
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hostilities  have  a  retroactive  effect,  and  render  the  embargo  a  bos- 
tile  measure,  db  initio.  The  property  detained  is  deemed 
[  *  61  ]  enemy's  property,  and  liable  to  condemnation.'  This  *8pe- 
cies  of  reprisal  for  some  previous  injnry,  is  laid  down  in 
the  books  as  a  lawful  measure,  according  to  the  usage  of  nations; 
but  it  is  often  reprobated;  and  it  cannot  well  be  distinguished  from 
the  practice  of  seizing  prof>erty  found  within  the  territory  upon 
the  declaration  of  war.  It  does  not  differ  in  substance  from  the 
ccMiduct  of  the  S3rracusans,  in  the  time  of  Dionysius  the  elder, 
(and  which  Mitford  considered  to  be  a  gross  violation  of  the  law 
of  nations,)  for  they  voted  a  declaration  of  war  against  Carthage, 
and  immediately  seized  the  effects  of  Carthaginian  traders  in  their 
warehouses,  and  Carthaginian  richly  laden  vessels  in  their  har- 
bour, and  sent  a  herald  to  Carthage  to  negotiate  (a).  But  this 
act  of  the  Syracusans,  near  four  hundred  years  before  the  Chris- 
tian eira,  was  no  more  than  what  is  the  ordinary  practice  in  Eng- 
land, according  to  the  observation  of  Lord  Mansfield,  in  Linda 
T.  Bodney  (b).  '^XJpon  the  declaration  of  war,  or  hostilities,  all 
the  ships  of  the  enemy,"  he  says,  "  are  detained  in  our  ports,  to 
be  confiscated,  as  the  property  of  the  enemy,  if  no  reciprocal  agree- 
ment is  made." 

Letters  of  Marque  and  Reprisal — ^Reprisals  by  commission, 

or  letters  of  marque  and  reprisal,^  granted  to  one  or  more  injured 
subjects,  in  the  name  and  by  the  authority  of  the  sovereign,  is 
another  mode  of  redress  for  some  specific  injury,  which  is  con- 
sidered to  be  compatible  with  a  state  of  peace,  and  permitted  by 
the  law  of  nations.  The  case  arises  when  one  nation  has  com- 
mitted some  direct  and  palpable  injury  to  another,  as  by  with-  . 
holding  a  just  debt,  or  by  violence  to  person  or  property,  and  has 
refused  to  give  any  satisfaction.  The  reprisals  may  be  made  in 
support  of  the  rights  of  a  subject,  as  well  as  of  those  of  the 
sovereign;  and  for  the  acts  of  the  subject  as  well  as  for  those  of 
the  sovereign.  The  commission  is  not  to  be  issued  except  in  a 
ease  clearly  just — in  re  minime  dubia;  and  it  authorizes  the 
seizure  of  the  property  of  the  subjects  as  well  as  of  the  sovereign 
of  the  offending  nation,  and  to  bring  it  in  to  be  detained  as  a 


(a)  MUf.  Hi8t,  of  Greece,  vol.  v.  402—404. 
1*) 


Doug,  Rep.  613. 
*  Letters  of  marque  and  reprisal  are  commissions  granted  by  a  eoTereiga 
to  individuals  in  their  civil  capacity,  aathorising  them  to  prey  upon  m 
eommeioe  of  foreign  powers. 
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pledge,  or  disposed  of  under  judicial  sanction,  in  like  manner  as 
if  it  were  a  process  of  distress  under  national  authority  for  some 
debt  or  duty  withheld  (a).  These  letters  of  reprisal,  as  being 
applicable  to  a  state  of  peace,  have  been  frequently  recognized 
and  reflated  by  treaty  (&)•  The  French  ordinance  of  the  marine 
of  1681  (c),  regulates  minutely  this  remedial  process,  and  the 
judicial  sanction  requisite  to  the  proceedings  under  letters  of  re- 
prisal, and  which  Yalin  considers  to  be  sage  precautions  proper 
to  temper  the  rigour  of  this  perilous  mode  of  redress.  General 
reprisals  upon  the  persons  and  property  of  the  subjects  of  another 
power  are  equivalent  to  open  war;  but  these  special  letters  of 
marque  and  reprisal,  limited  to  a  specific  object,  are  spoken  of 
generally,  and  even  in  the  articles  of  confederation  of  the  United 
States,  in  1781  (d),  as  issuing  "  in  times  of  peace."  They  are, 
however,  regarded  by  Barbeyrac,  Emerigon,  and  other  publicists, 
as  a  species  of  hostility,  an  imperfect  war,  and  usually  a  prelude 
to  open  hostilities.  The  favourable  or  adverse  issue  of  the  haz- 
ardous experiment  will  depend,  in  some  degree,  upon  the  matter 
in  demand,  and,  in  a  much  greater  degree,  upon  the  relative 
situation,  character,  strength,  and  spirit,  of  the  nations  con- 
cerned (e). 

«  Oonfiscation  of  Debts.— The  claim  of  a  right  to  con-  [  *  62  ] 
fisoate  debts,  contracted  by  individuals  in  time  of  peace, 
aud  which  remain  due  to  subjects  of  the  enemy  at  the  declaration 
of  war,  rests  very  much  upon  the  same  principles  as  that  concern- 
la)  Bfnjfc.  Q,  jr.  Jhib.  ch.  24.  VaUd,  b.  2.  ch.  18.  sec  342.  344.  347.  353. 
i\^.  DroUdes  Oens.,  par  Barbeyrac,  b.  B.  ch.  6.  sec  13,  note  1.  Valin,  Comm.^ 
tome  ii  tit.  Bes  Ldires  de  Marque^  p.  414 .  416.  TraiU  dea  Priaea,  p.  331. 
Emerigon^  TraiiS  dea  Aaa.  vol.  i.  569.  Message  of  the  President  of  the  United 
States  to  Congress,  December  1,  1834. 

{h)  See  for  this  purpose  the  treaty  of  Mnnster.  between  Spain  and  Holland, 
in  1648.    The  treaties  between  England  and  Holland  in  1654  and  1667.  The 
treaty  of  Ryswick,  art.  9.    The  treaty  of  Utrecht,  art.  16.    Treaty  between 
the  United  States  and  the  republic  of  Ck)lombia  in  1825. 
(e)  LlY.  3.  tit  10.  Dea  Repriaaillea, 

(d)  Art  9. 

(e)  War  does  not  exist  merely  on  the  suspension  of  the  usual  relations  of 
peace.  Commerce  may  be  suspended  or  interdicted  between  the  subjects  of 
dilTerent  states  irithont  producing  a  state  of  war.  Reprisals  and  embargoes 
are  foreible  measures  of  redress,  but  do  not  per  ae  constitute  war,  nor  does 
the  fornishing  of  specific  assistanoe  to  one  of  the  parties  at  war,  according  to 
a  previous  stipulation.  Vide  infra,  p.  116.  Mr.  Manning  in  his  Commentariea 
o^iXeLttwofNdiumay  x>.  98,  after  showing  the  imperf^  definitions  given 
by  publicists^  defines  an  open'  and  solemn  war  to  be  '*  the  state  of  nations 
saioQg  whom  there  is  an  interruption  of  all  pacific  relations,  and  a  general 
contention  by  force,  authorised  by  the  sovereign." 
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iiig  enemy's  tangible  property,  foand  in  the  country  at  the  open- 
ing of  the  war;  though  I  think  the  objection  to  the  right  of  con- 
fiscation, in  this  latter  case,  is  much  stronger.  In  former  times 
the  right  to  confiecate  debts  was  admitted  as  a  doctrine  of  national 
law,  and  Grotins,  Paffendorf,  and  Bynkershoeck,  pronounce  in 
fiiYour  of  it  (a).  It  had  the  countenance  of  the  civil  law  (6),  and 
eren  Cicero,  in  his  Offices  (c),  when  stating  the  cases  in  which 
promises  are  not  to  be  kept,  mentions  that  of  the  creditor  becom- 
ing the  enemy  of  the  country  of  the  debtor.  Down  to  the  year 
1737,  the  general  opinion  of  jurists  was  in  favour  of  the  right; 
but  Yattel  says,  that  a  relaxation  of  the  rigour  of  the  rule  has 
since  taken  place  among  the  sovereigns  of  Europe,  and  that,  as 
the  custom  has  been  generally  received,  he  who  should  act  con- 
trary to  it,  would  injure  the  public  faith;  'for  strangers  trusted  his 
subjects  only  from  a  firm  persuasion  that  the  general  custom  would 
be  observed  (d).  There  has  frequently  been  a  stipulation  in  mod- 
ern treaties,  that  debts  or  monies  in  the  public  funds  should  not 
be  confiscated  in  the  event  of  war;  and  these  conventional  provis- 
ions are  evidence  of  the  sense  of  the  governments  which  are  parties 

to  them,,  and  that  the  right  of  confiscation  of  debts  and 
[  *631  things  in  action,  is  against  good  policy,  and  ought  ^  to  be 

disconti  nued.  The  treaties  between  the  United  States  and 
Colombia  in  1825,  and  Chile  in  1832,  and  Venezuela  in  1836,  and 
the  Peru-Bolivian  Confederation  in  1838,  contain  such  a  provision; 
but  the  treaty  between  the  United  States  and  Great  Britain  in 
1795,  went  further,  and  contained  the  explicit  declaration,  that  it 
was  '^unjust  and  impolitic"  that  the  debts  of  individuals  should 
be  impaired  by  national  differences.  A  very  able  discussion  of 
this  assumed  right  to  confiscate  debts,  was  made  by  Mr.  Hamilton, 
in  the  numbers  of  Camillua^  published  in  1795.  He  examined  the 
daim  to  confiscate  private  debts,  or  private  property  in  banks,  or 
in  public  funds,  on  the  ground  of  reason  and  principle,  on 
those  of  policy  and  expediency,  on  the  opinion  of  jurists,  on  usage, 
and  on  conventional  law;  and  his  argument  against  the  justice 
and  policy  of  the  daim  was  exceedingly  powerful.     He  contended 

(a)  Chroiim,  b.  1.  ch.  1.  sec.  6. — ^b.  3,  ch.  8,  sec.  4.  Puff.  lib.  8.  ch.  6.  19, 
80.  Bynk.  lib.  1.  ch.  7.  Lord  Hale  also  laid  it  down  to  be  the  law  of  £ng* 
land.     1  Hale^a  P.  C.  95. 

lb)  Dig,  41.  1.  and  49. 16. 

c)  Lib.  3,  ch.  26. 

[d)  Vattelf  b.  3.  ch.  5.  sec.  77. 
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it  to  be  against  good  faith  for  a  govemment  to  lay  its  bands  on 
private  property,  acquired  by  tbe  permission,  or  upon  the  invita- 
tion of  tbe  government,  and  noder  a  necessarily  implied  promise 
of  protection  and  secnrity.  Yattel  says,  tbat  every  wbere,  in  case' 
of  a  war,  funds  credited  to  tbe  public  are  exempt  from  confisca- 
tion and  seizure.  Emerjgon  (a)  and  Martens  (b)  make  the  same 
declaration.  Tbe  practice  would  have  a  very  injurious  infiueuce 
npon  the  general  sense  of  tbe  inviolability  and  sanctity  of  private 
contracts;  and  with  debtors  who  bad  a  nice  and  accurate  sense  of 
justice  and  bonour,  tbe  requisition  of  government  would  not  be 
cheerfully  or  readily  obeyed.  Voltaire  has  given  (c)  a  striking 
instance  of  tbe  impracticability  of  confiscating  property  deposited 
in  tmst  with  a  debtor,  and  of  tbe  firmness  of  Spanish  faith.  When 
war  was  declared  between  France  and  Spain,  in  1684,  tbe  king  of 
Spain  endeavoured  to  seize  tbe  property  of  tbe  French  in 
Spain,  but  *  not  a  single  Spanish  factor  would  betray  bis  [  *  64  ] 
French  correspondent  (d). 

Notwithstanding  tbe  weight  of  modern  authority,  and  of  argu- 
ment, against  this  claim  of  right  on  tbe  part  of  tbe  sovereign,  to 
confiscate  tbe  debts  and  funds  of  tbe  subjects  of  bis  enemy  dur- 
ing war,  tbe  judicial  language  in  this  country  is  decidedly  in  sup- 
port of  the  right  In  tbe  case  of  Brown  v.  The  United  States  (e), 
ab-eady  mentioned.  Judge  Story,  in  tbe  circuit  court  in  Massa- 
chusetts, laid  down  tbe  right  to  confiscate  debts,  and  enemy's 
property  found  in  the  country,  according  to  tbe  rigorous  doctrine 
of  the  elder  jurists;  and  be  said  tbe  opinion  was  fully  confirmed 
by  the  judgment  of  tbe  supreme  court  in  Ware  v.  HyUon  (/), 
where  the  doctrine  was  explicitly  asserted  by  some  of  tbe  judges, 

(a)  i)«8.  Aim,  tome  i.  567. 

(*i  B.  8.  ch.  2.  sec.  5. 

(t)  Etmi  sur  tea  Moeun  et  VEnprii  des  Nations, 

U)  The  English  Court  of  K.  B.  declared  in  the  case  of  Wolff  tJ.  Oxholm,  6 
lfa«/e  <£•  Selw,  92,  that  an  ordinance  of  Denmark  in  1807,  pending  hostilities 
^ith  England,  which  sequestered  dehts  doe  from  Danish  to  English  subjects, 
Md  caused  them  to  be  paid  oyer  to  the  Danish  government,  was  not  a  defence 
^  a  suit  in  England  for  the  debt,  and  that  the  ordinance  was  not  conformable 
*y^e  usage  of  nations,  and  was  void.  It  was  observed  by  the  court,  that 
^jight  of  confiscating  debts,  contended  ior  on  the  authority  of  Vattel,  b.  2. 
jn.  18.  Sec.  344. — b.  3.  ch.  5.  sec.  77,  was  not  recognized  by  Grotius,  (see  Grot, 
MO.  3.  ch.  7.  sec  4. — and  ch.  8.  sec.  4,)  and  was  impugned  by  Puffendorf  (b. 
^  ^*  ^'  sec.  22,)  and  others;  and  that  no  instance  had  oecuired  of  the  exer- 
€»«  of  the  right,  except  the  ordinance  in  question,  for  upwards  of  a  century. 
«)  8  Cmnch,  110. 

\J)  3  Dafloft,  199. 
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relactantly  admitted  by  others,  and  denied  by  nona  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  supreme  court, 
in  the  case  of  Brown^  observed,  that  between  debts  contracted 
under  the  faith  of  laws,  and  property  acquired  in  the  course  of 
trade  on  the  faith  of  the  same  laws,  reason  drew  no  distinction, 
and  the  right  of  the  sovereign  to  confiscate  debts,  was  precisely  the 

same  with  the  right  to  confiscate  other  property  found  in 
[^65]  the  country.     This  right,  ^therefore,  was  admitted  to  exist 

as  a  settled  and  decided  right  atricto  jure,  though  at  the 
same  time,  it  was  conceded  to  be  the  imiversal  practice,  to  for- 
bear to  seize  and  confiscate  debts  and  credits.  We  may,  therefore, 
lay  it  dowi}  as  a  principle  of  public  law,  so  far  as  the  same  is 
understood  and  declared  by  the  highest  judicial  authorities  in 
this  country,  that  it  rests  in  the  discretion  of  the  legislature  of 
the  Union,  by  a  special  law  for  that  purpose,  to  confiscate  debts 
contracted  by  our  citizens,  and  due  to  ihe  enemy;  but  as  it  is  as- 
serted by  the  same  authority,  this  right  is  contrary  to  universal 
practice,  and  it  may,  therefore,  well  be  considered  as  a  naked  and 
impolitic  right,  condemned  by  the  enlightened  conscience  and 
judgment  of  modem  times. 

If  property  should  have  been  wrongfully  taken  by  the  state 
before  the  war^  and  be  in  the  country  at  the  opening  of  the  war, 
such  property  cannot  be  seized,  but  must  be  restored;  because  to 
confiscate  that  species  of  enemy's  property,  would  be  for  the 
government  to  take  advantage  of  its  own  wrong.  The  celebrated 
Eeport  of  the  English  law  officers  of  the  crown  in  1758,  in  anmoer 
to  the  Prussian  Memorial^  stated,  that  French  ships  taken  before 
the  war  of  1741,  were,  during  the  heat  of  the  war  with  Franoe, 
as  well  as  afterwards,  restored  by  sentences  of  the  admiralty 
courts,  to  the  French  owners.  No  such  property  was  ever  at- 
tempted to  .be  confiscated;  for  had  it  not  been  for  the  wrong  done, 
the  property  would  not  have  been  within  the  king's  dominions. 
And  yet  even  such  property  is  considered  to  be  subject  to  the 
rule  of  vindictive  retaliation:  and  Sir  Wm.  Scott  observed,  in  the 
case  of  the  Santa  Cruz  (a),  that  it  was  the  constant  practice 
of  England,  to  condemn  property  seized  before  the  war,  if  the 
enemjr  condemns — and  to  restore,  if  the  enemy  restorea 
[  *  66  ]  *  Trading  with  the  Enemy.— One  of  the  immediate 
and  important  consequences  of  the  declaration  of  war,  is 
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the  absolateintermption  and  interdiction  of  all  commercial  corres- 
pondence, interooorse,  and  dealing,  between  the  sabjects  of  the 
two  ooontries.  The  idea  that  any  commercial  intercourse,  or  pacific 
dealing,  can  lawf ollj  subsist  between  the  people  of  the  powers 
at  war,  except  under  the  clear  and  express  sanction  of  the  govern- 
ment, and  without  a  special  license,  is  utterly  inconsistent  with 
the  new  class  of  duties  growing  out  of  a  state  of  war  (a).     The 
interdiction  flows  necessarily  from  the  principle  already  stated,  that 
a  state  of  war  puts  all  the  members  of  the  two  nations  respec- 
tively in  hostility  to  each  other;  and  to  suffer  indiyiduals  to  carry 
on  a  friendly  or  commercial  intercourse,  while  the  two  govern- 
ments were  at  war,  would  be  placing  the  act  of  government,  and 
the  acts  of  individuals,  in  contradiction  to  each  other.     It  would 
counteract  the  operations  of  war,  and  throw  obstacles  in  the  way 
of  the  public  efforts,  and  lead  to  disorder,  imbecility,  and  trea- 
son.   Trading  supposes  the  existence  of  civil  contracts  and  rela- 
tions, and  a  reference  to  courts  of  justice;  and  it  is,  therefore, 
necessarily,  contradictory  to  a  state  of  war.     It  affords  aid  to  the 
enemy  in  an  effectual  manner,  by  enabling  the  merchants  of  the 
enemy's  country  to  support  their  government,  and  it  facilitates 
tlie  means  of  conveying  intelligence,  and  carrying  on  a  traitorous 
correspondence  with  the  enemy.     These  considerations  apply  with 
peculiar  force  to  maritime  states,  where  the  principle  object  is  to 
destroy  the  marine  and  commerce  of  the  enemy,  in  order  to  force 
tbem  to  peace  (&).     It  is  a  well  settled  doctrine  in  the  English 
ooorts,  and  with  the  English  jurists,  that  there  cannot  exist,  at 
the  same  time^  a  war  for  arms,  and  a  peace  for  commerce.     The 
^^  pots  an  end  at  once  to  all  dealing  and  all  communication  with 
®^^  other,  and  places  every  individual  of  the  respective 
^^eniinents,  as  *  well  as  the  governments  themselves,  in  [  *  67  ] 
**^ate   of  hostility   (c).     This  is  equally  the  doctrine 

men     ^'^  doctrine  goes  to  the  extent  of  holding  it  nnlawfhl,  after  the  com- 

j^j*^®»ient  of  war,  except  under  the  special  license  of  the  govemment,  to 

QQ^T  ^  "^cflBel  to  the  enemy's  country  to  bring  home,  with  their  permission, 

U^l   ^'Wn  property  which  was  there  when  the  war  hroke  out.     It  would  be 

^ott^  ^  aeirure  in  transitu,  as  enemy's  pro^jerty.     The  Rapid,  8  Cranek^  155. 

^J^  ^-   Bell,  8  Term.  Sep.  548.  In  the  case  of  the  Jufirow  Catharina,  5  Bob. 

in  jjl  ^ep.  141,  Sir  Wm.  Scott  inculcated  very  strictly  the  duty  of  applying 

ftoift  ♦^'^  for  the  protection  of  a  license,  where  property  is  to  he  withdrawn 

/r .  ^Kk^  country  of  the  enemy,  as  being  the  only  safe  course. 

y\^  "*^  OkiUy  on  Commercial  Law,  378. 

v^  Votta  V.  Bell,  8  Term.  £ep.  548.     WiUison  v,  Patteson,  7  ThunL  Bep. 
^, 
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11  the  antboTitatJTe  vritere  oa  tLe  law  of  natioaei,  and  of  lite 
ibime  ordioaacflB  of  all  the  great  powers  of  Europe.  It  is 
My  the  received  law  of  ,thia  country,  and  was  ao  decided 
nentif  by  the  congreaa  of  the  United  States  daring  the  revo- 
>narj'  war,  and  again  by  the  Supreme  Coort  of  the  TTnited 
es  daring  the  conrse  of  the  last  war;  and  it  is  difficult  to  eon- 
3  of  a  point  of  doctrine  more  deeply  or  estAnaively  rooted  in 
^neral  maritime  law  of  Europe,  aiid  in  the  aniversat  and 
lemorial  ossge  of  the  whole  oonunuoity  of  the  civilized  world. 
DntractS  with  an  Enemy. — It  follows  as  a  necessary  conee- 
loe  of  the  doctrine  of  the  illegality  of  all  intercourse  or  traffic, 
oat  express  permission,  that  all  contracts  with  the  enemy,  made 
ng  war,  are  utterly  void.  The  insarance  of  enemy's  property 
1  illegal  contract,  because  it  is  a  species  of  trade  and  inter- 
se  with  the  enemy.  The  drawing  of  a  bill  of  exchange,  by 
lien  enemy,  on  a  subject  of  the  adverse  country,  is  an  ill^al 
void  contract,  because  it  is  a  communication  and  contract, 
purchase  of  bills  on  the  enemy's  country,  or  the  remission 
deposit  of  funds  there,  is  a  dangerous  and  illegal  act,  be- 
Q  it  may  be  cherishing  the  resources  and  relieving  the  wants 
he  enemy.  The  remission  of  funds  in  money  or  bills,  to  sub- 
I  of  the  enemy,  is  unlawful.  The  inhibition  reaches  toevery 
munication,  direct  or  circuitoae.  All  endeavours  at  trade 
the  enemy,  by  the  intervention  of  third  persons,  or  by  part- 
bips,  have  equally  failed,  and  no  artifice  has  succeeded  to 
lize  the  trade,  without  the  express  permission  of  the  govern- 
ment (a).  Every  relaxation  of  the  rule  t«nds  to  cor- 
iS  ]  rupt  the  alliance  of  the  subject,  and  prevents  *  the  war 
from  fulfilling  its  end.  The  only  exception  to  this  strict 
rigorous  rule  of  international  jurisprudence,  is  the  case  of 
om  bills,  aud  they  are  oontraote  of  necessity,  founded  on  a 
)  of  war,  and  engendered  byitHviolence.'  Ibis  also  a  further 
equence  of  the  inability  of  the  subjects  of  the  two  states,  to 
muue  or  carry  on  any  correspondence  or  buainess  together, 
all  commercial  partnersbips  existing  between  the  subjects  of 
bwo  parties,  prior  to  the  war,  are  dissolved  by  the  mere  force 
act  of  the  war  itself;  though  other  contracts  existing  prior 

Williaon  r.  Pntteson.  ab.  mip.     The  Indian  Chief,  3  Eob.  Srp.  22.    Hie 
e  Pieter,  4  Sob.  Bep.  49.     The  Praafclin,  6  Bob.  Srp.  137. 
for  other  ezcepUoDH,  aeepott,  p.  169. 
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to  the  war,  are  not  extinguished,^^  bnt  the  remedy  is  only  sus- 
pended, and  this  from  the  inability  of  an  alien  enemy  to  sue,  or 
to  sustain,  in  the  language  of  the  civilians,  a  persona  standi  in 
judicio.  The  whole  of  this  doctrine  respecting  the  illegality  of 
any  commercial  intercourse  between  the  inhabitants  of  two  nations 
at  war,  was  extensively  reviewed,  and  the  principal  authorities, 
ancient  and  modern,  foreign  and  domestic,  were  accurately  exam- 
ined, and  the  positions  which  have  been  laid  down  established,  in 
the  case  of  Qriswold  v.  Waddington  (a),  decided  in  the  supreme 
oonrt  of  New  York,  and  afterwards  affirmed  on  error. 

This  strict  rule  has  been  carried  so  far  in  the  British  admiralty, 
as  to  prohibit  a  remittance  of  supplies  even  to  a  British  colony 
doring  its  temporary  subjection  to  the  enemy,  and  when  the 
colony  was  under  the  necessity  of  supplies,  and  was  only  very 
partially  and  imperfectly  supplied  by  the  enemy  (&).  The  same 
interdiction  of  trade  applies  to  ships  of  truce,  or  cartel  ships, 
which  are  a  species  of  navigation  intended  for  the  recovery  of  the 
liberty  of  prisoners  of  war.  Such  a  special  and  limited  inter- 
cooiBe  is  dictated  by  policy  and  humanity,  and  it  is  indispensa- 
ble that  it  be  conducted  with  the  most  exact  and  exclusive  atten- 
tion to  the  original  purpose,  as  being  the  only  condition 
upon  which  the  intercourse  *  can  be  tolerated.  All  trade,  [  *  69  ] 
therefore,  by  means  of  such  vessels,  is  unlawful,  without 
the  express  consent  of  both  the  governments  concerned  (c).  It  is 
equally  illegal  for  an  ally  of  one  of  the  belligerents,  and  who 
carries  on  the  war  conjointly,  to  have  any  commerce  with  the 
enemy.  A  single  belligerent  may  grant  licenses  to  trade  with 
the  enemy,  and  dilute  and  weaken  his  own  rights  at  pleasure,  but 
it  is  otherwise  when  allied  nations  are  pursuing  a  common  cause. 
The  community  of  interests,  and  object,  and  action,  creates  a 
mntoal  duty  not  to  prejudice  that  joint  interest;  and  it  is  a  de- 
clared principle  of  the  law  of  nations,  founded  on  very  dear  and 
just  grounds,  that  one  of  the  belligerents  may  seize,  and  inflict 
the  penalty  of  forfeiture,  on  the  property  of  a  subject  of  a  co-ally, 
engaged  in  a  trade  with  the  common  enemy,  and  thereby  afford- 

(a)  15  JbAiM.  Rep.  57.  16  Johm,  Rep.  438.  S.  C.  Scholefield  r.  Eichelber- 
ger,  7  Ptiertf  U.  S.  Rep.  586.  S.  P. 

(()  Case  of  the  Bella  Gaidita,  in  1785,  cited  in  the  case  of  the  Hoop,  1  Rob, 
Sep.  174. 

(e)  The  Venus,  4  Rob.  Rep.  355.     The  Carolina,  6  Rob.  Rep.  336. 

*  As  to  their  revival  upon  conclosion  of  peace,  see  posty  p.  169. 
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ing  him  aid  and  comfort,  whilst  the  other  ally  was  carrying  on  a 
severe  and  vigoroos  warfare.  It  wonld  be  contrary  to  the  im- 
plied contract  in  every  snch  warlike  confederacy,  that  neither 
of  the  belligerents,  withont  the  other's  oonseht,  shall  do  any 
thing  to  defeat  the  common  object  (a). 

Judicial  Decisions  on  PubUc  Law. — ^In  the  investigation  of 

the  rales  of  the  modern  law  of  nations,  particularly  with  regard 
to  the  extensive  field  of  maritime  capture,  reference  is  generally 
and  freely  made  to  the  decisions  of  the  English  courts.  They 
are  in  the  habit  of  taking  accurate  and  comprehensive  views  of 
general  jurisprudence,  and  they  have  been  deservedly  followed  by 
the  courts  of  the  United  States,  on  all  the  leading  points  of 
national  law.  We  have  a  series  of  judicial  decisions  in  England, 
and  in  this  country,  in  which  the  usages  and  the  duties  of  nations 
are  explained  and  declared  with  that  depth  of  research,  and  that 
liberal  and  enlarged  inquiry,  which  strengthen  and  embellish  the 

conclusions  of  reason.  They  contain  more  intrinsic  ar- 
[  *  70  ]  gument,  more  full  and  precise  details,   *  more  accurate 

illustrations,  and  are  of  more  authority,  than  the  loose 
dicta  of  elementary  writers.  When  those  courts  in  this  country, 
which  are  charged  with  the  administration  of  international  law, 
have  differed  from  the  English  adjudications,  we  must  take  the 
law  from  domestic  sources;  but  such  an  alternative  is  rarely  to 
be  met  with,  and  there  is  scarcely  a  decision  in  the  English  prize 
courts  at  Westminster  on  any  general  question  of  public  right, 
that  has  not  received  the  express  approbation  and  sanction  of  our 
national  courts.  We  have  attained  the  rank  of  a  great  commer- 
cial nation,  and  war,  on  our  part,  is  carried  on  upon  the  same 
principles  of  maritime  policy,  which  have  directed  Hie  forces,  and 
animated  the  councils  of  the  naval  powers  of  Europe.  When  the 
United  States  formed  a  component  part  of  the  British  empire, 
our  prize  law  and  theirs  was  the  same;  and  after  the  revolution 
it  continued  to  be  the  same,  as  far  as  it  was  adapted  to  our  cir- 
cumstances, and  was  not  varied  by  the  power  which  was  capable 
of  changing  it  The  great  value  of  a  series  of  judicial  decisions, 
in  prize  cases,  and  on  other  questions  depending  on  the  law  of 
nations,  is,  that  they  render  certain  and  stable  the  loose  general 
principles  of  that  law,  and  show  their  application,  and  how  they 
are  understood  in  the  country  where  the  tribunals  are  sitting. 

(a)  The  Ni^ade,  4  Sob,  Rep.  251.    The  Neptonos,  6  Bob.  Bip.  403. 
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They  are,  therefore,  deservedly  received  with  very  great  respect, 
and  as  presnmptive,  though  not  condasive,  evidence  of  the  law 
in  the  given  case.  This  was  the  language  of  the  supreme  coort 
of  the  United  States,  so  late  as  1815  (a),  and  the  decisions  of 
the  English  high  court  of  admiralty,  especially  since  the  year 
1798,  have  been  consulted  and  uniformly  respected  by  that  court, 
as  enlightened  commentaries  on  the  law  of  nations,  and  affording 
a  vast  variety  of  instructive  precedents  for  the  application  of  the 
principles  of  that  law.  They  have  also  this  to  recommend  them : 
that  they  are  pre-eminently  distinguished  for  sagacity, 
wisdom,  and  learning,  as  *  well  as  for  the  chaste  and  [  ^  71  ] 
classical  beauties  of  their  composition. 

Many  of  the  most  important  principles  of  public  law  have  been 
brought  into  use,  and  received  a  practical  application,  and  been 
reduced  to  legal  precision,  siifoe  the  age  of  Ghx>tius  and  Puffen- 
dorff;  and  we  must  resort  to  the  judicial  decisions  of  the  prize 
tribunals  in  Europe,  and  in  this  country,  for  information  and 
authority  on  a  great  many  points,  on  which  all  the  leading  text 
books  have  preserved  a  total  silence.     The  complexity  of  modem 
commerce  has  swelled,  beyond  all  bounds,  the  number  and  intri- 
cacy of  questions  upon  national  law,  and  particularly  upon  the 
very  comprehensive  head  of  maritime  captnra     The  illegality 
and  penal  consequences  of  trade  with  the*  enemy;    the  illegality 
of  carrying  enemy's  despatches,  or  of  engaging  in  the  coasting, 
fishing,  or  other  privileged  trade  of  the  enemy;  the  illegality  of 
transfer  of  property  in  tranaitUj  between  the  neutral  and  bellig- 
erent; the  rules  which  impress  upon  neutral  property  a  hostile 
character,  arising  either  from  the  domicil  of  tbe  neutral  owner,  or 
his  territorial  possessions,  or  his  connexion  with  a  house  in  trade 
in  the  enemy's  country,  are  all  of  them  doctrines  in  the  modern 
international  law,  which  are  either  not  to  be  found  at  all,  or  cer- 
teinly  not  with  any  fulness  of  discussion,  and  power  of  argument, 
Any  where,  but  in  the  Judicial  investigations  to  which  I  have  re- 
'®n^,  and  which  have  given  the  highest  authority  and  splen- 
^^  to  this  branch  of  learning. 

(a)  9  Craneh,  198. 
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[*73]  *  LECTURE  IV. 

OP  THE  VARIOUS  KINDS  OF  PROPERTY  LIABLE  TO 

CAPTURE. 

Property,  when  Deemed  Hostile. — It  becomesimportsnty  in 

a  maritime  war,  to  determine  with  precision  what  relations  and 
ciroumstancea  will  impress  a  hostile  character  upon  persons  and 
property;  and  the  modern  international  law  of  the  commercial 
world  is  replete  with  refined  and  complicated  distinctions  on  this 
subject  It  is  settled,  that  there  may  be  a  hostile  character 
merely  as  to  commercial  pnrposes,  and  hostility  may  attach  only 
to  the  person  as  a  temporary  enemy,  or  it  may  attach  only  to 
property  of  a  particular  description.  This  hostile  character,  in  a 
commercial  view,  or  one  limited  to  certain  intents  and  purposes 
only,  will  attach  in  consequence  of  having  possessions  in  the  ter- 
ritory of  the  enemy,  or  by  maintaining  a  commercial  establish- 
ment there,  or  by  a  personal  residence,  or  by  particular  modes  of 
traffic,  as  by  sailing  under  the  enemy's  flag  or  passport  This 
hostile  relation,  growing  out  of  particular  circumstances,  assumes, 
as  valid,  the  distinction  whidh  has  been  taken  between  a  per- 
manent and  a  temporary  alien  enemy.  A  man  is  said  to  be  per- 
manently an  alien  enemy,  when  he  owes  a  permanent  allegiance  to 
the  adverse  belligerent,  and  his  hostility  is  commensurate  in  point 
of  time  with  his  country's  quarrel.  But  he  who  does  not  owe  a  per- 
manent allegiance  to  the  enemy,  is  an  enemy  only  during  the  exist- 
ence and  continuance  of  certain  circumstances.  A  neatral,  for 
instance,  said  Ch.  J.  Eyre  (a),  can  be  an  alien  enemy,  only  with 
respect  to  his  acts  done  under  a  local  or  temporary  allegiance  to 
a  power  at  war,  and  when  his  temporary  allegiance  determines, 
his  hostile  character  determines  also.' 

(a)  Sparenbarg  r.  Bannatyne,  1  Bos.  &  Pull.  163. 

*  The  student  has  perceived  that  the  subject  before  him  is  one  of  difficulty. 
To  unravel  its  complications,  he  must  consider  how  they  arise.  A  nation  at 
war  has  three  classes  of  territory  to  deal  with:  friendly,'  neutral,  and  hostile. 
It  has  likewise  to  deal  with  three  daases  of  persons:  friends,  neatrals,  and 
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It  ^aa  considered  by  Sir  Wm.  Soott,  in  the  case  of  the  PfuB- 
nix  (a),  and  again  in  the  case  of  the  Vrow  Anna  Catharina  (6), 
io  be  a  fixed  principle  of  maritime  law,  that  the  possession  of  the 
soil  impressed  npon  the  owner  the  character  of  the  conntry,  so 
far  as  the  prodnce  of  the  soil  was  concerned,  wherever  the  local 
residenoe  of  the  owner  might  be.  The  prodnce  of  a  hostile  soil 
bears  a  hostile  character  for  the  purpose  of  capture,  and  is  the 
subject  of  legitimate  prize  when  taken  in  a  course  of  transport a~ 
tion  to  any  other  country.     The  enemy's  lands  are  supposed  to 

(tt)  b  Rob.  Bep.  21. 
(h)  SBob.  Jiep,  161. 

enemies.  Lastly  it  has  to  deal  with  movables  as  apx>ertaining  to  these  dif- 
ferent kinds  of  territory,  as  belonging  to  these  different  classes  of  persons, 
and  as  undergoing  transmission  from  place  to  place- and  from  one  proprietor 
to  another.  Yet  these  many  factors  would  form  but  simple  combinations,  if 
the  subjects  of  each  power  remained  within  its  jurisdiction  and  if  property 
followed  the  status  of  the  owner.  That  neither  of  these  suppositions  is 
tme  accounts  for  intricate  complications. 

The  state  which  we  have  supposed  to  be  at  war  is  coniVontcd  with  the 
residence  of  friends  i  nd  enemies  among  neutrals,  and  of  friends  and  neutrals 
among  enemies.  For  commercial  purposes,  making  the  domicil  a  test  of 
nationality,  it  regards  as  neutral  the  friends  and  enemies  domiciled  in 
neutral  quarters,  and  as  hostile  the  friends  and  neutrals  domiciled  in  hostile 
quarters.  While  it  accords  to  the  former  two  classes  the  immunities  of  the 
neutral  commerce,  it  visits  on  the  latter  two  classes  capture  and  confiscation 
of  their  ships  and  goods. 

It  is  also  confronted  with  the  maintenance  of  commercial  establishments 
in  neutral  and  in  hostile  territory  by  i)erBons  domiciled  elsewhere.  To  such 
of  these  establishments  as  are  situate  amonc  neutrals,  it  denies  neutrality 
in  two  cases.  Their  effectH  used  in  trade  with  the  enemy  falling  into  its 
^imU,  it  condemns  to  forfeiture  such  interest  in  these  efTecta  as  belongs  to  its 
own  subjects  domiciled  in  its  own  districts.  With  the  like  interest  of 
persons  domiciled  in  the  enemy's  districts  it  does  the  same,  withoilt 
reference  to  the  kind  of  trade  concerned.  But  it  goes  still  farther  in  the 
*^'**  of  commercial  establishments  situate  in  the  enemy's  jurisdiction  ;  re- 
^nfiuj^  them  as  entirely  hostile  by  situation,  and  subjecting  all  their  effects 
"'/orfeiture. 

•'^  is  met  by  the  fact  that  friends  and  neutrals  not  residing  in  hostile  ter- 

'J*^^*  have  there  lands  and  other  productive  possessions;  and  it  treats  the 

P'^uctions  thereof  as  lawful  prize  when,  in  the  course  of  exportation,  taken 

^J^  the  sea. 

^.^^e^3  that  the  vessels  of  subjects  and  neutrals  sometimes  become  iden- 

bt  «.^*       those  of  the  enemy  by  accepting  his  license,  and  also,  it  may 

^  the  freedom  of  his  private  trade;  or  by  sailing  under  his  flag  or  passport: 

^^^re  it  subjects  such  ships,  and  sometimes  their  cargoes,  to  capture  and 

^^^cation. 

or  t  **^'  lastly,  it  finds  that  the  right  to  goods  in  transitu  is  formally  withheld 
jj  ^J^^isferred  for  the  sake  of  avoiding  the  consequences  of  their  hostility: 
j.j.  *^ich  cases,  respectively,  it  asserts  the  rule,  that  hostility  attaches 


del 


IV 


on 


rqj      ^ry  to  the  master  for  a  hostile  consig^nee;  or  the  more  comprehensive 
i^yf   t:liat  hostility  existing  at  the  commencement  of  the  voyage  cannot, 

•j^iJ^^  its  continuance,  be  removed  by  assignment. 
M*,/^ ^^e  are  the  principles  which  the  aumor,  in  the  present  chapter,  ex- 

^^^^  at  length. 
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be  a  great  sonroe  of  his  wealUi,  and,  perhaps,  the  most  solid 
foandation  of  Jiis  power;  and  whoever  owns  or  posseBsee  land  in 
the  enemy's  country,  thongh  he  may  in  fact  reside  elsewhere, 
and  be  in  every  other  respect  a  neutral  or  friend,  must  be  taken 
to  have  incorporated  himself  with  the  nation,  so  far  as  he  is  a 
holder  of  the  soil,  and  the  produce  of  that  soil  is  held  to  be 
enemy's  property,  independent  of  the  personal  residence  or  oc- 
cupation of  the  owner.  The  reasonableness  of  this  principle 
will  be  acceded  to  by  all  maritime  nations,  and  it  was  particularly 
recognized  as  a  valid  doctrine  by  the  supreme  court  of  the  United 
States,  in  Bentzon  v.  Boyle  (a).' 

Domidl  in  the  Enemy's  Oonntry. — ^If  a  person  [residing 

elsewhere]  has  a  settlement  in  a  hostile  country  by  the  mainte- 
nance of  a  commercial  establishment  there,  he  will  be  considered 
a  hostile  character,  and  a  subject  of  the  enemy's  country,  in  re- 
gard to  his  commercial  transactions  connected  with  that  estab- 
lishment* The  position  is  [moreover]  a  clear  one,  that  if  a  per- 
son goes  into  a  foreign  country  [to  reside],  and  engages  in  trade 
there,  he  is,  by  the  law  of  nations,  to  be  considered  a  merchant 
of  that  country,  and  a  subject  for  all  civil  purposes, 
[  *  75  ]  ^whether  that  country  be  hostile  or  neutral;  and  he  can- 
not be  permitted  to  retain  the  privileges  of  a  neutral 
character,  during  his  residence  and  occupation  in  an  enemy's 
country  [;  nor  can  he  be  subjected  to  the  disadvantages  of  a  hos- 
tile character,  during  his  residence  and  occupation  in  a  neutral 
country]  (6).  This  general  rule  has  been  applied  by  the  En- 
glish courts  to  the  case  of  Englishmen  residing  in  a  neutral 
country,  and  they  are  admitted,  in  respect  to  their  bona  fide 
trade,  to  the  privileges  of  the  neutral  character  (c).  -  In  the  case 
of  the  Danoua  (d),  the  rule  was  laid  down  by  the  English  house 
of  lords,  in  1802,  in  unrestricted  terms;  and  a  British  bom  sub- 
ject, resident  in  Portugal,  was  allowed  the  benefit  of  the  Portu- 

(a)  9  Cranch,  191. 

(b)  Wilflon  r.  Marryat,  8  Term  Rep,  31.  M'Gonnell  e.  Hector,  3  Boh,  A 
Pull.  113.  The  Indian  Chief  3  Bob,  Bep,  12.  The  Anna  Catharina,  4  Bob. 
Bep.  107.  The  President,  5  J^.  Bqp,  277.  Lord  Stowell,  1  Hagg.  Adm,  Bep. 
103,  104. 

(c)  M'Connell  v.  Hector,  3  Bob,  dt  Pull  113.  The  Emannel.  1  Boh,  Bep. 
249. 

id)  Cited  in  4  Bob.  Bep,  255.  note. 

*  The  Mary  Clinton,  Blatchf.  Pr.  Ca.  556,  559  (1863);  The  Gray  Jacket, 
5  Wall.  342,  369  (1866). 
'  For  fturtber  lemarks  on  thia  point,  aee  jkm<,  p.  80. 
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^oeee  oharaoter,  so  far  as  to  reader  his  trade  with  Holland^  then 
at  war  with  England,  not  impeachable  as  an  illegal  trade.  The 
same  rule  was  afterwards  applied  (a)  to  a  natural  born  British 
subject  domiciled  in  the  United  States,  and  it  was  held,  that  he 
might  lawfully  trade  to  a  country  at  war  with  England,  but  at 
peace  with  the  United  States. 

This  same  principle,  that  for  all  commercial  pnrposes,  the  dom- 
foil  of  the  party,  without  reference  to  the  place  of  birth,  becomes 
the  test  of  national  character,  has  been  repeatedly  and  explicitly 
admitted  in  the  courts  of  the  United  States.  If  he  resides  in  a 
belligerent  country,  bis  property  is  liable  to  capture  as  enemy's 
property,  and  if  he  resides  in  a  neutral  country,  he  enjoys  all  the 
privileges,  and  is  subjected  to  all  the  inconveniences,  of  the 
neatral  trade.  He  takes  the  advantages  and  disadvan- 
tages, whatever  they  *may  be,  of  the  country  of  his  resi-  [  *  76  ] 
denoe  (b).*  This  doctrine  is  founded  on  the  principles 
of  national  law,  and  it  accords  with  the  reason  and  practice  of 
all  civilized  nations.  Migrans  Jura  amittat  ac  Privilegia  et  im- 
munitcUes  domicilii  prioria  (o).  A  person  is  not,  however,  per- 
mitted to  acquire  a  neutral  domicil,  that  will  protect  such  a  trade 
in  opposition  to  the  belligerent  claims  of  his  native  country,  if 
he  emigrate  from  that  eoimtty  flagrante  hello  (d). 

The  only  limitation  upon  the  principle  of  determining  the 
character  from  residence,  is,  that  the  party  must  not  be  found  in 
hostility  in  his  native  country.  He  must  do  nothing  inconsistent 
with  his  native  allegiance;  and  this  qualification  is  annexed  to  * 
the  rale  by  Sir  William  Scott,  in  the  case  of  The  Emanuel,  and 
the  same  qualification  exists  in  the  French  law,  as  well  since  as 
before  their  revolution  (a).     It  has  been  qnestioned,  whether  the 

(a)  Bell  V.  Beid.  1  Maule  &  Selw.  726. 

(()  Case  of  the  Sloop  Chester,  2  DallaSy  41.  Mniray  v.  Schooner  Betay,  2 
Orimek,  64.  Maley  v,  Shattack,  3  Cranchy  488.  XjivingiRton  v.  Maryland  Ins. 
Co.,  7  Cranch,  506.    The  Venus,  8  Oranch,  253.     The  Frances,  8  Crunch,  863. 

(c)  Voel,  Comm.  ad  Band,  tome  i.  347. 

(if)  The  Dos  HermanoB,  2  Whmtm,  76. 

(«)  1  Kob,  Sep.  249.  Code  Napoleon,  No.  17,  21.  Pothier^a  IVaiU  du  Droit 
^  Prtiprik^  No.  94. 

*  The  Mary  and  Susan,  1  Wheat  46,  54  (}816);  U.  8.  «.  Cargo  of  the  £1 
Telcgrafo,  1  Newb.  Adm.  383,  385  (1846);  Rogers  «.  The  Amado,  id.  400, 
^  (1847);  The  Abo,  Spinks,  Pr.  Ca.  42,  44  (1854);  The  Aina,  28  Eng.  Law 
«  Eq.  eoo,  601  (1854);  The  Prize  Cases,  2  Black.  636,  671  (1862);  Mrs. 

Alexander's  Cotton,  2  Wall.  404,  419  (1864);  Elgee's  Admr.  «.  Lovell,  1 

*«>lw.  102, 121  (1865);  The  Flying  Send,  6  Wall.  263,  266  (1867);  Miller 

••  ^'  8.,  U  id,  288,  306  (1870);  Gates  v.  Goodloe,  101  U.  S.  612  (1879). 
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as  not  go  too  far,  even  with  this  restricUoD;  bat  it  appeais 

0  well  auii  solidly  settled  to  be  oow  shakeo. 

loll,  its  Test. — It  bas  been  a  qaestion  admitting  of  mnoh 
ion  and  diffionl^,  arising  from  tbe  oomplicatfld  chor- 
r  commercial  specalatioos,  what  state  of  faots  constitntM 
ince  BO  as  (o  change  or  fix  the  commercial  character  ot 
tf.      The  animus  manendi   appears  to  have  been  the 

1  be  settled.  The  presomption  arising  from  actnal  resi- 
Q  any  place,  is,  that  the  party  is  there  ant'mo  manendi, 
ies  npon  him  to  remove  tbe  preenrnption,  if  it  should  be 

reqaieite  for  his  safety  (a).  If  the  intention  to  setab- 
lish  a  permaaent  residence  be  asoertained,  tbe  recency  *of 
tbe  establish  meat,  though  it  may  have  beeo  for  a  day 
I  immaterial.  If  there  be  no  sncb  intention,  and  the 
:e  be  involantary  or  constrained,  then  a  residence,  how- 
ig,  does  not  change  tbe  original  character  of  the  party, 
him  a  new  and  hostile  one  (b).  Bnt  tiie  circomBtaucee 
e  to  establish  tbe  domicil,  are  flexible,  and  easily  accommo- 
>  the  real  trath  and  equity  of  tbe  case.  Thns  it  requires 
TonmBtanceB  to  constitate  domicil  in  the  case  ot  a  native 
who  returns  to  reassnme  his  original  character,  than  it 
impress  tbe  national  character  on  a  stranger  (c).  The 
mo  is,  in  each  case,  tbe  real  subject  of  inquiry,  and  when 
itenoe  exists  freely,  withoat  force  or  restraint,  it  is  nsnally 
be  complete,  whether  it  be  an  aotnal,  or  only  an  implied 

I  the  residence  ie  onoe  fixed,  and  has  commnnicated  a  na- 
baracter  to  the  party,  it  is  not  divested  by  a  periodical 
,  or  even  by  occasional  visits  to  his  native  country  (d). 
t  invariably  necessary,  that  the  residence  be  personal,  in 
<  impress  a  person  with  a  national  character.  The  gen- 
e  undoubtedly  is,  that  a  neutral  merchant  may  trade  ia 
nary  manner,  to  the  country  of  a  belligerent,  by  means  ot 
led  agent  there,  and  yet  not  contract  tbe  character  of  a  dom- 
erson.  But  if  the  principal  be  trading,  not  on  tbe  or- 
'oodng  of  a  foreign  merchant,  bnt  as  a  privileged  trader 

i  Bemon.  1  Rob.  Rep.  B6. 

I  Diana,  6  Rob.  Rep.  GO.    Tbe  Ocean,  a  Rob.  Rep.  90. 

Vii^nie,  5  Rob.  Rrp.  89. 

elan,  116.     9  Oratuh,  414.     Maraball,  Cb.  J.     Tbe  Friemlachaft,  3 
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of  the  enemy,  snoh  a  privileged  trade  pnts  him  on  the  same 
groimd  with  their  own  sabjects,  and  he  wonld  be  considered  as 
sufficiently  inveeted  with  the  national  character  bj  the  residence 
of  his  agent.  Sir  William  Scott,  in  the  case  of  the  Anna 
Caiharina  (a),  applied  this  distinction  to  the  case  of  *a  [  *  78  ] 
neatral,  invested  with  the  priyileges  of  a  Spanish  mer- 
chant, and  the  foil  benefit  of  the  Spanish  character;  and  this  case 
has  been  followed  to.  its  fullest  extent  in  this  country  (6).  It 
affords  a  sample  of  that  piercing  and  unwearied  investigation 
which  the  courts  of  admiralty  have  displayed,  in  unravelling  the 
intricate  process,  by  which  an  enemy's  trade  was  attempted  to  be 
protected  from  hostile  seizure,  and  in  the  application  of  sound 
principles  of  national  law  to  new  and  complex  cases.  On  the 
Bame  ground  it  has  been  decided  (c),  that  an  American  consul 
general  in  Scotland,  committing  his  whole  duty  to  vice-consuls, 
was  deemed  to  have  lost  his  neutral  character  by  engaging  in 
trade  in  France;  and  it  id  well  settled,  that  if  a  foreign  consul 
carries  on  trade  as  a  merchant,  in  an  enemy's  country,  his  con- 
snlar  residence  and  character  will  not  protect  that  trade  from  in- 
terraption  by  seizure  and  condemnation  as  enemy's  property  (d). 
k  national  character  acquired  by  residence,  may  be  thrown  off 
at  pleasure,  by  a  return  to  the  native  country.  It  is  an  adventi- 
tious character,  and  ceases  by  non -residence,  or  when  the  party 
puts  himself  in  motion  bona  fide,  to  quit  the  country  sine  animo 
revertendiy  and  such  an  intention  is  essential  in  order  to  enable 
the  party  to  re- assume  his  native  character  (e),^    In  the  case  of 


(a)  4  Bob,  Rep,  107. 

(h)  The  Indiano,  2  CMlimm,  268. 

(e)  llie  Dree  Gebioeders,  4  Rob.  Rep.  232. 
.  (d)  VaUel,  h,  4.  ch.  8.  sec,  114.  The  Indian  Chief,  3  Rob,  Rep.  22.  Albrecht 
f.  SnssiDan,  2  Fes.  4&  Bea,  323.    Arnold  and  Ramsey  o.  U.  I.  Company,  I 
Jokna.  Cos.  363. 

{e)  The  Indian  Chief;  3  Rob.  Rep.  12.     The  Priendschaft,  3  Wheaton,  14. 

^  Concerning  a  sabject's  withdrawal  from  a  coantry  with  which  his  own 
is  at  war,  the  following  propositions  have  been  established  : — 

1.  His  sovereign  holds  him  bound  to  speedily  withdraw  with  such  of  his 
effects  as  he  is  able  to  remove. 

The  St  Lawrence,  9  Cranch,  120, 121  (1815). 
The  Gray  Jacket,  5  Wall.  342,  370  (1866). 
The  William  Baglev,  id.  377,  408,  409  (1866). 
Gates  r.  Goodloe,  101  U.  S.  612.  617  (1879). 

2.  Bat  allows  him  a  reasonable  time  to  dissolve  his  bnslneaa  relations  with 
the  enemy,  and  otherwise  prepare  for  the  joamey. 

The  Gcrasimo,  11  Moore,  P.  C.  88,  96  (ia57). 
The  Sarah  Starr,  Blatchf.  Pr.  Ca.  650,  652  (1863). 
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the  Venus  (a),  the  decisions  of  the  English  courts  on  the  sub- 
ject of  national  character  acquired  by  residence,  and  on  the  con- 
sequences of  such  acquired  character,  were  recognized  as  being 
founded  on  sound  principles  of  public  law.     It  was  declared,  that 

the  law  of  nations  distinguishes  between  a  temporary  resi- 
[  *79  ]  deuce  in  a  foreign  *  country  for  a  special  purpose,  and 

a  residence  accompanied  with  an  intention  to  make  it  the  * 
park's  domicil,  or  permanent  place  of  abode  ;  and  that  the  doc- 
trine of  the  prize  courts,  and  the  common  law  courts  of  Eng- 
land, was  the  same  on  this  subject  with  that  of  the  public  jurists. 
As  a  consequence  of  the  doctrine  of  domicil,  the  court  decided, 
that  if  a  citizen  of  the  United  States  should  establish  his  com- 
mercial domicil  in  a  foreign  country,  and  hostilities  should  after- 
wards break  out  between  that  country  and  the  United  States,  his 
property,  shipped  before  knowledge  of  the  war,  and  while  that 
domicil  continaed,  would  be  liable  to  capture,  on  the  ground, 
that  his  permanent  residence  had  stamped  him  with  the  national 
character  of  that  country.  The  hostile  character  was  deemed 
[but  not  decided  *]  to  attach  to  the  American  citizen,  only  in  respect 
to  his  property  connected  with  his  residence  [which  here  means 
domicil]  in  the  enemy's  country  ;  and  the  converse  of  the  propo- 
sition was  also  true,  that  the  subject  of  a  belligerent  state,  domi- 
oiled  in  a  neutral  country,  was  to  be  considered  a  neutral  by  both 
the  belligerents,  in  reference  to  his  trada  The  doctrine  of  ene- 
my's property,  arising  from  a  domicil  in  an  enemy's  country,  is 
enforced  strictly  ;  and  equitable  qualifications  of  the  rule  are  gen- 
erally disallowed,  for  the  sake  of  preventing  frauds  on  belligerent 
rights,  and  to  give  the  rule  more  precision  and  certainty. 

In  the  law  of  nations  as  to  Europe,  the  rule  is,  that  men  take 
their  national  character  from  the  general  character  of  the  coun- 
try in  which  they  reside,  and  this  rule  applies  equally  to  Amer- 


s*W 


(a)  8  Oranch,  253. 


3.  And  consideTS  him  as  complying  if  he  diligently  puts  himself  in  mo- 
tion to  return. 

U.  S.  t).  Guillem,  11  How.  47,  60  (1850). 

62  Bales  of  Cotton,  Blatchf.  Pr.  Ca.  644,  645  (1863). 

The  Gen.  C.  C.  Pinekney,  id,  668,  669  (1864). 

4.  Or  excuses  his  non-compliance  while  detained  by  foice  or  other  Idbiit- 
■unintable  difficulty. 

The  Mary,  9  Cranch,  126,  148  (1815). 
The  Peterhoff,  5  WaU.  28,  60  (1866). 
*  Btepottj  p.  80. 
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ica.  Bat  in  Asia  and  Africa  an  immiscible  character  is  k^  np, 
and  Enropeans,  trading  under  the  protection  of  a  factory,  take 
their  national  character  from  the  establishment  nnder  which  they 
live  and  trade.  This  role  applies  to  those  parts  of  the  world  from 
obTions  reasons  of  policy,  because  foreigners  are  not  admitted 
there,  as  in  Europe^  *'  and  the  western  part  of  the  world,"  into  tiie 
general  body  and  mass  of  the  society  of  the  nation,  but  they  con- 
tiane  strangers  and  sojourners,  not  acquiring  any  na- 
tional *  character,  under  the  general  sovereignty  of  the  [  *  80  ] 
eoontry  (a). 

Character  fkrom  Traffic. — National  character  may  be  acquired 
in  consideration  of  the  traffic  in  vhich  the  party  is  concerned. 
If  a  person  connects  himself  with  a  house  of  trade  in  the  enemy's 
oonntry,  in  lime  of  war,  or  conti^nues,  during  a  war,  a  connexion 
fonned  in  a  time  of  peace,  he  cannot  protect  himself  by  having  his 
domicil  in  a  neutral  country.  He  is  considered  as  impreeeed 
with  a  hostile  character,  in  reference  to  so  much  of  his  commeroe 
as  may  be  connected  with  that  establishment.  The  rule  is  the 
flame,  whether  he  maintains  that  establishment  as  a  partner  or 
as  a  sole  trader  (6).  The  Supreme  Court  of  the  United  States, 
referring  to  the  English  prize  cases  on- this  subject,  observed,  that 
titey  considered  the  rule  to  be  inflexibly  settled,  and  that  they 
were  not  at  liberty  to  depart  from  it,  whatever  doubt  might  have 
been  entertained,  if  the  case  was  entirely  new. 

But  though  a  belligerent  has  a  right  to  consider  as  enemies,  all 
persons  who  reside  in  a  hostile  country,  or  maintain  commercial 
establishments  there,  whether  they  be  by  birth  neutrals,  or  allies, 
or  feUow  subject&,  yet  the  rule  is  accompanied  with  this  equitable 
qualification:  that  [provided  their  settlement  is  not  such  as  to 
^ve  them  a  domicil  among  enemiesj  they  are  enemies  sub  mode 
only,  or  in  reference  to  so  much  of  their  property  as  is  connected 
with  that  residence  or  establishment.     This  nice  and  subtle  die- 
nnofeion  allows  a  merchant  to  act  in  two  characters,  so  as  to  pro- 
tect his  property  connected  with  his  house  in  a  neutral  country, 
and  to  subject  to  seizure  and  forfeiture  his  effects  belonging  to 
the  establishment  in  the  belligerent  country.     [Thus,  his  domi- 
cil being  in  the  neutral  country,  his  commercial  establishment 

(a)  The  Indian  Chief,  3  lUh.  Bep.  22. 

(6)  The  VigilaDtia,  1  Rob,  Rep.  1.  The  Portland.  3  Rob.  Rep,  41.  The  In- 
Atano,  2  Oaninon,  268.  The  Antonia  Johanna,  1  WheaUm,  159.  The  Friend- 
Bchaa,  4  WkeaUm,  105. 
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there  has  neutral  priyileges  and  secaritiee,  while  his  oommercial 
establishment  in  the  hostile  country  is  sabject  to  the  usual  dis- 
advantages of  hostility.  But,  on  the  other  hand,  his  doinicil 
being  in  the  hostile  country,  not  only  his  commercial  establish- 
ment there,  but  also  that  in  the  neutral  country,  are  subject  to 
loss  by  capture  of  ships  and  cargoes.  If,  in  such  case,  he  is  a 
partner  in  the  neutral  house,  his  partners  having  a  neutral  domi- 
cile his  interest  in  the  effects  of  this  house  is  liable  to  be  taken.^ 

So  there  may  be  a  partnership  between  two  persons,  the  one 
residing  in  a  neutral,  and  the  other  in  a  belligerent 
[  *81]  country,  and  the  trade  of  one  ^  of  them,  with  the  enemy, 
will  be  held  lawful,  and  that  of  the  other  unlawful,  and  con- 
sequently the  share  of  one  partner  in  the  joint  traffic  will  be  con- 
demned, while  that  of  the  other  will  be  restored.  This  distinc- 
tion has  been  frequently  sustained,  notwithstanding  the  difficul- 
ties that  may  attend  the  discrimination  between  the  innocent  and 
the  noxious  trade,  and  tjie  rule  has  been  introduced  into  the 
maritime  law  of  this  country  (a). 

Oolonial  Trade  of  the  Enemy.— The  next  mode  in  which  a 
hostile  character  may  be  impressed,  according  to  the  doctrine  of 
the  English  courts,  is  by  dealing  in  those  branches  of  commerce 
which  were  cod  fined,  in  time  of  peace,  to  the  subjects  of  the 
enemy.  There  can  be  no  doubt,  that  a  special  license,  granted 
by  a  belligerent  to  a  neutral  vessel,  to  trade  to  her  colony,  with 
all  the  privileges  of  a  native  vessel,  in  those  branches  of  com- 
merce which  were  before  confined  to  native  subjects,  would  war- 
rant the  presumption  that  such  vessel  was  adopted  and  naturalized, 
or  that  sach  permission  was  granted  in  fraud  of  the  belligerent 
right  of  capture,  and  the  property  so  covered  may  reasonably  be 
regarded  as  enemy's  property.*  This  was  the  doctrine  in  the 
case  of  Berens  v.  Rucker,  as  early  as  1760  (&).  But  the  English 
rules  goes  further,  and  it  annexes  a  hostile  character,  and  the 
penal  consequences  of  confiscation,  to  the  ship  and  cargo  of  a 

(a)  The  Portland,  3  Bob.  Sep.  41.  The  Herman,  4  Rob.  Rep.  228.  The 
Jonge  Claasina,  5  Rob.  Rep.  297.     The  San  Jose  Indiano,  2  Gcdl.  Rep.  268. 

{h)  1  Wm.  Blocks.  Rep.  313. 

^  Davis,  Internat.  Law.  p.  273;  Hal  leek,  Internat.  Law,  Chap.  XXL  {14; 
Phi  Hi  more,  Internat.  I^w,  iii.  pp.  727,  728;  Wheaton,  Internat.  Law,  Pt. 
lY.  Chap.  1,  I  20;  Woolsey,  Introdaction  to  Internat.  Law,  {  168;  The 
Francis,  1  Gallison,  618  (1813). 

^  For  further  discussion  ef  the  efiect  of  Balliug  under  a  belligerent's 
license,  see  posl^  pp.  85,  163 — 165. 
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neuiral  engaged  in  the  colonial  or  coasting  trade  of  the  enemy, 
not  open  to  foreigners  in  time  of  peace^  but  confined  to  native 
sabjects  by  the  fundamental  regulations  of  the  state.  This  pro- 
hibition stands  upon  two  grounds:  1st  That  if  the  ooasting  or 
colonial  trade  reserved  bj  the  permanent  policy  of  a  nation  to  its 
own  subjects  and  vessels,  be  opened  to  neutrals  during  war,  the 
act  proceeds  from  the  pressure  of  the  naval  force  of  the  enemy, 
and  to  obtain  relief  from  that  pressure.  The  neutral  who  inter- 
poses to  relieve  the  belligerent,  under  such  circumstances, 
Rescues  him  from  the  condition  to  which  the  arms  of  his  [  *82  ] 
enemy  had  reduced  him,  restores  to  him  those  resources 
which  had  been  wrested  from  him  by  the  arms  of  his  adversary, 
and  deprives  that  lulversary  of  the  advantages  which  successful 
war  had  given  him.  This  the  opposing  belligerent  pronounces  a 
departure  from  neutrality,  and  an  interference  in  the  war,  to  his 
prejudice.  2d.  If  the  trade  be  not  opened  by  law,  the  neutral 
employed  in  a  trade  reserved  by  the  enemy  to  his  own  vessels, 
identifies  himself  with  that  enemy,  and  assumes  his  character. 
These  principles  first  became  a  subject  of  interesting  discussion 
in  the  war  of  1756,  and  they  are  generally  known  in  England, 
and  in  this  country,  by  the  appellation  of  the  rule  of  1756*,  but 
tbe  rule  is  said  to  have  been  asserted  before  that  period. 

Bule  of  1766. — ^In  the  letter  of  Puffendorf  toGroningius,  pub- 
lished in  1701  (a),  he  says  that  the  English  and  the  Dutch  were 
willing  to  leave  to  neutrals  the  commerce  they  were  accustomed, 
to  carry  on  in  time  of  peace,  but  were  not  willing  to  allow  them  to 
avail  themselves  of  the  war  to  augment  it,  to  the  prejudice  of  the 
English  and  the  Dutch.  The  French  ordinances  of  1704  and 
1744  (&),  have  been  considered  as  founded  upon  the  basis  of  the 
same  rule,  and  regulations  are  made  to  enforce  it,  and  to  preserve 
to  neutrals  the  same  trade  which  they  had  been  accustomed  to 
enjoy  in  peace,  an^  to  prohibit  them  from  engaging  in  the  colonial 
trade  of  the  enemy.  There  is  some  evidence,  also,  that  in  the 
reign  of  Charles  IL  neutral  vessels  were  considered,  both  by  Eng. 
land  and  Holland,  to  be  liable  to  capture  and  condemnation,  for 
being  concerned  in  the  coasting  trade  of  the  enemy.  The  Dutch, 
at  that  day,  contended  for  this  neutral  exclusion,  on  the  authority 
of  general  reasoning  and  the  practice  of  nations;  and  the  same 

(a)  Puff.  Droil  des  Oens,  par  Barbejfrac,  tome  ii.  558. 
(h)  2  Valin'8  Com.  24S,  250. 

103 


♦84 


Of  THS  LAW  OF  NAiaOKS. 


fPwrtl. 


rale  id  said  to  hftve  b^n  sssetbed  in  the  English  courts,  in  the 
ivar  of  1741,  and  the  exclusion  of  neatral  vessels  from  the  coast- 
ing trade  of  the  enemy,  was  declared  to  stand  upon 
[  ♦  88  ]  *  the  law  of  nations  (a).  But  it  was  in  the  war  of  1758, 
that  the  role  awakened  general  and  earnest  attention. 
Mr.  Jenkinson,  in  his  "Discourse  on  the  conduct  of  Great  Britain 
in  respect  to  neutaral  nations,"  written  in  1757,  considered  it  to  be 
unjust  and  illegal  for  neutrals  to  avail  themselves  of  the  pressure 
of  war,  to  engage  in  a  new  species  of  traffic,  not  permitted  iu 
peace,  and  which  the  necessities  of  one  belligerent  obliged  bim  to 
grant,  to  the  detriment,  or  perhaps  to  the  destruction  of  the 
other  (&).  On  the  other  hand,  Hubner,  who  published  his  trea- 
tise (c)  in  1759,  is  of  opinion  that  neutrals  may  avail  themselyee 
of  this  advantage  presented  by  the  war,  though  he  admits  the  law- 
fulness of  the  trade  to  be  a  question  of  some  uncertainty. 

Thus  seemidd  to  stand  the  authority  of  the  rule  of  1756  (d), 
when  it  was  revived  and  brought  into  operation  by  England,  in 
the  war  of  1793,  and  again  upon  the  renewal  of  war  in  1803.  The 
rule  was  enforced  by  her,  under  occasional  relaxations,  during  the 
long  course  of  the  wars  arising  out  of  the  French  revolution,  and 
it  was  frequently  vindicated  by  Sir  William  Scott,  in  the  coarse 
of  his  judicial  decisions,  with  his  customary  ability  and  persua* 
sive  manner,  as  a  rule  founded  in  natural  justice,  and  the  estab- 
lished jurisprudence  of  nations  (e).  On  the  other  hand,  the  gov- 
ernment of  the  United  States  constantly  and  earnestly  protested 
against  t^e  legality  of  the  rule,  to  the  extent  claimed  by  Qreat 
Britain ;  and  they  insisted,  in  their  diplomatic  intercourse, 
[  *84  ]  that  the  *  rule  was  an  attempt  to  establish  "a  new  prin- 
ciple of  tlie  law  of  nations,"  and  one  which  subverted 
'^many  other  principles  of  great  importance,  which  have  heretofore 
been  held  sacred  among  nations."  They  insisted,  that  neutrals 
were  of  right  entitled  'to  trade,  with  the  exceptions  of  blockades 

(a)  6  Sob.  Rep.  74,  note,  and  252,  note. 

(h)  In  the  British  memorial,  addreaied  to  the  Deputies  of  the  States  Gen- 
eral of  Holland,  December  22d,  1758,  the  iqjustice  of  neutrals  in  assaming 
the  enemy's  carrying  trade  was  orged,  and  it  was  declared  that  their  high 
tnigklinesBea  had  never  suffered  8uch  a  trade,  and  that  it  had  been  opposed  in  all 
countries  in  like  circnmstances. 

(c)  IXela  Saiaie  dea  BaUmens  Keutrea. 

(d)  It  stood  upon  loose  grounds,  in  point  of  official  authority,  according  to 
the  able  examination  of  the  documentary  evidence  of  the  rule,  given  iu  a  note 
to  the  first  volume  of  Mr.  WJneaion^s  Reports^  app.  note  3. 

(e)  The  Immanuel,  2  R(>b.  Adm,  Sep,  186,  and  Sob,  Sep,  iiawita. 
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Rod  oontrabands,  to  aad  between  all  ports  of  the  enemy,  and  in  all 
articles,  although  the  trade  should  not  have  been  opened  to  them 
in  time  of  peace"  (a).  It  was  considered  to  be  the  right  of  every 
independent  power  to  treat,  in  time  of  peace,  with  every  other  na- 
tion, for  leave  to  trade  with  its  colonies,  and  to  enter  into  any 
trade,  whether  new  or  old,  that  was  not  of  itself  illegal,  and  a 
violation  of  neutrality.  One  state  had  nothing  to  do  with  the  cir- 
cumstances or  motives  which  induced  another  nation  to  open  her 
ports.  The  ttade  must  have  a  direct  reference  to  the  hostile  efforts 
of  the  belligerents,  iifce  dealing  in  contraband,  in  order  to  render 
it  a  breach  of  neutrality.  The  rule  of  1756,  especially  in  respect 
to  oolonial  trade,  has  also  been  attacked  and  defended  by  writers 
in  this  country,  with  ability  and  learning:  and  though  the  rule 
would  seem  to  have  received  the  very  general  approbation  of 
British  lawyers  and  statesmen,  yet  it  was  not  exempted  from 
severe  criticism,  even  in  distinguished  publications  in  that  country. 
The  principle  of  the  rule  of  1756  may,  therefore,  very  fairly  be 
considered  as  one  unsettled  abd  doubtful,  and  open  to  future  and 
vexed  discussion.  The  Chief  Justice  of  the  United  States,  in  the 
case  of  the  Commercen  (b),  alluded  to  the  irule,  but  purposely 
avoided  expressing  any  opinion  on  the  correctness  of  the  princi- 
pl&  It  is  very  possible,  that  if  the  United  States  should  hereafter 
attain  that  elevation  of  maritime  power  and  influence,  which 
their  rapid  growth  and  great  resources  seem  to  indicate, 
*  and  which  shall  prove  sufficient  to  render  it  expedient  [  *  85  ] 
for  her  maritime  enemy  (if  any  such  enemy  shall  ever 
exist)  to  open  all  his  domestic  trade  to  enterprising  neutrals,  we 
might  be  induced  to  feel  more  sensibly  th^n  we  have  hitherto 
done,  the  weight  of  the  arguments  of  the  foreign  jurists  in  favour 
of  the  policy  and  equity  of  the  rule  (c).' 

[a)  Mr.  Monroe's  Letter  to  Lord  Mulgrave^  of  September  23d,  1805,  and  Mr, 
Madison^s  Letter  to  Messrs.  Monroe  and  Pinckney^  dated  M<ty  llth^  1806. 

(h)  1  Wheaton,  396. 

(c)  On  the  subject  of  nentral  trade  between  the  colony  and  the  mother  coun- 
try of  a  belligerent  power,  it  was  a  question  discussed  in  the  English  admi- 
ralty, in  the  case  of  Ute  PoUy,  (1800.)  whether  the  fact  of  a  cargo  consisting 
of  Spanish  colonial  produce,  imported  from  the  Havannah  in  an  American 
ship  to  the  United  States,  and  after  being  landed  and  duties  paid,  re-exported 
in  the  same  vessel  to  Spain,  was  sufficient  to  break  the  continnity  of  the 
voyage,  from  the  enemy's  colony  to  the  mother  country,  and  legalize  the  trade 
by  the  mere  transhipment  in  the  United  States.  Sir*  William  Scott,  in  that 
The  rule  above  discussed  originated  at  a  time  when  each  mother  country 
strove  to  reserve  to  herself  the  monopoly  of  trading  to  her  colonies.  It  was 
first  brought  prominently  forward  in  1756,  under  circumstances  of  astruggle 
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Balling  under  ForeignFIag. — SailingtiDder  the  flag  and  pass 
an  eaemy,  is  another  mode  b;  which  a  hostile  character  majr 
affixed  to  property;  for  if  a  neutral  veseel  enjoys  the  priTilegea 
a  foreign  character,  she  must  expect,  at  the  same  time, 
be  sabject  to  the  inconveniences  attaching  to  that  character, 
lis  mie  is  neceesary  to  prevent  the  frandnlent  mask  of  enemy's 
operty.  Bat  a  distinction  is  made,  in  the  English  cases,  be- 
een  the  ship  and  the  cargo.  Some  conntries  have  gone  so  far 
to  make  the  flag  and  pass  of  the  ship  conclusife  on  the  caigo 
lo;  but  the  English  comis  have  never  carried  the  principle  to 
at  extent,  as  to  cargoes  laden  before  the  war.  The  English 
le  is,  to  hold  the  ship  boand  by  the  character  imposed  upon  it 
the  authority  of  the  government  from  which  all  the  documenta 
ne.  But  goods  which  have  no  such  dependence  upon  the  an- 
[>rity  of  the  state,  may  be  differently  considered;  and  if  the 
rgo  be  laden  in  time  of  peace,  though  documented  as  foreign 
operty  in  the  same  maimer  as  the  ship,  the  sailing  under  a  for- 

«,  thought  that  InndiD);  the'gooils  and  paying  the  dntiea  vas  a  snfficient 
t  of  tile  bonafidaof  the  transaction.  2  Rob.  Adm.  Rep,  361.  But  aflrr- 
.rds,  in  the  otaes  of  the  i^ser  aod  the  Jforia,  (B  Ibid.  36-i,  369J  it  was  held 
it  merely  toaching  nt  the  neutral  port  and  paying  a  nominal  daty  wan  a 
>re  evasion,  and  not  suflicient  to  exempt  the  voya^ie  Ironi  the  char^  of  a 
'ect,  utrntinDcd,  and  nnlawral  trade  between  the  mother  conntry  anil  the 
ony  of  the  enemy.  It  ia  understood  that  the  Enftlish  and  Anieripan  com- 
ssioners  at  Limdon,  in  1B06,  come  to  an  nnderatanding  as  to  the  proppr 
d  defined  test  of  a  bona  fidf  importatiiin  of  cargo  into  the  common  atock  of 
i  country,  and  as  to  thediiference  between  n  rontinuona  and  an  interrnptol 
yage.  jiut  the  treaty  no  acreed  on  was  withheld  by  Preaident  Jefferson 
m  the  Senate  of  the  United  Stat«»  and  never  ratified.  The  doctrine  of  the 
iglish  admiralty  is  just  and  reasonable  on  the  aaanmption  of  the  British 
le,  that  a  direct  trade  by  nent^ala,  between  the  mother  country  and  the 
onies  of  her  enemy,  and  not  allowed  in  time  of  peace,  is  by  the  law  of  na- 
ns nnlawful.  But  if  that  lale  be  not  nell  founded,  all  the  qualifications 
it  do  not  help  it. 

twecn  Great  Britain  and  France,  wherein  the  latter  power.  BnfiTering  de- 
uctioti  of  her  colonial  trade,  sought  to  transfer  it  to  the  Dtitch,  who  then 
ire  neutral,  by  graDting  them,  to  the  exclusion  of  all  other  neutrals,  special 

eases  to  carry  it  on.  In  snch  a  case,  undoubtedly,  there  is  that  assistance 
a  belligerent,  and  that  identification  with  it.  which  jnsttSes  confiscation 
a  neutral's  ships.  But  Great  Britain  has  endeavored  to  extend  the  mle 
cases  in  which  neutrals  in  general,  and  without  special  license,  are.  in  time 
war,  admitted  to  a  belligerent's  coasting  and  colonial  trade  from  which 
ey  were  excluded  in  time  of  peace.  The  endenTor  to  ao  extend  the  rule 
a  ever  been  etrennonsly  opposed  hy  the  United  Stales.  At  present  the 
estion  seems  more  likely  to  be  eliminated  than  decided.  Freedom  nflnide 
peace,  and  in  war,  allowing  to  free  ships  the  freedom  of  their  OH^roes,  tend. 
far  OS  established,  to  render  the  rule  of  1756  inapplicable.  Wheaton,  In- 
mat.  Law,  1^  IV.  Chap.  IIL  J  27;  Woolsey,  IntroductioD  to  Intenial. 
iw,  \  185. 
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eign  flag  and  pass  has  not  been  held  ooncloBive  as  to  the  cargo  (a). 
The  doctrine  of  the  courts  in  this  country  has  been  Terj  strict 
CD  this  point,  and  it  has  been  frequently  decided*  that  sail- 
ing under  the  license  and  passport  of  protection  of  the  enemy,  in 
furtherance  of  his  views  and  interests,  was,  without  regard  to  the 
object  of  the  voyage,  or  the  port  of  destination,  such  an  act  of 
illegality  as  subjected  both  ship  and  cargo  to  confisca- 
tion as  prize  of  war  (6).  The  ^federal  courts  placed  the  [*86  ] 
objection  to  these  licenses  on  the  ground  of  a  pacific  deal- 
ing with  the  enemy,  and  as  amounting  to  a  contract  that  the  party 
io  whom  the  license  is  given,  should,  for  that  voyage,  withdraw 
himself  from  the  war,  and  enjoy  the  repose  and  blessings  of 
peaca  The  illegality  of  such  an  intercourse  was  strongly  cpn- 
demned;  and  it  was  held,  that  the  moment  the  vessel  sailed  on  a 
voyage,  with  an  enemy's  license  on  board,  the  offence  was  irre- 
vocably committed  and  consummated,  and  that  the  delictum  was 
not  done  away  even  by  the  termination  of  the  voyage,  but  the 
vessel  and  cargo  might  be  seized  after  arrival  in  a  port  of  the 
United  States,  and  condemned  as  lawful  prize. ^^ 

Property  in  Transitu.— Having  thus  considered  the  principal 
circumstances  which  have  been  held  by  the  courts  of  international 
law,  to  impress  a  hostile  character  upon  commerce,  it  may  be 
here  observed,  that  property  which  has  a  hostile  character  at  the 
commencement  of  the  voyage,  cannot  change  that  character  by 
assignment,  while  it  is  in  tranaitUy  so  as  to  protect  it  from  cap- 
tare.  This  would  lead  to  fraudulent  contrivances,  to  protect  the 
property  from  capture,  by  colourable  assignments  to  neutrala 
Dmring  peace,  a  transfer  in  transitu  may  be  made,  but  when  war 
is  existing  or  impending,  the  belligerent  rule  applies,  and  the 
ownership  of  the  property  [which  was  hostile  at  the  commence- 
ment of  the  voyage]  is  deemed  to  continue  as  it  was  at  the  time 
of  the  shipment,  until  actual  delivery.  This  illegality  of  transfer, 
during,  or  in  contemplation  of  war,  is  for  the  sake  of  the  bellig- 
erent right,  and  to  prevent  secret  transfers  from  the  enemy  to 
neatrals,  in  fraud  of  that  right,  and  upon  conditions  and  reser- 

(a)  The  Elizabeth,  5  Bob,  Rep.  2.  The  Yreede  Scholtys,  cited  in  the  note 
to  5  Bob.  Sep.  5. 

ih)  The  Jnlia,  8  Cranch,  181.  The  Aurora,  lb.  203.  The  Hiram,  lb.  444. 
The  Ariadne,  2  Wkeaton,  143.     The  Caledonia,  4  Wheaton,  100. 

^  Hiifl  Rnbject  was  begun  ante,  on  p.  81,  and  will  be  found  continued  post, 
pp.  16^-165. 
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vaiions  whioh  it  might  be  impossible  to  detect  (a).  So,  property 
shipped  ftom  a  neatral  to  the  enemy's  country,  under  a  contract 
to  become  the  property  of  the  enemy  on  arrival,  may  be  taken  in 
transitu  as  enemy's  property;  for  capture  is  considered  as  deliv- 
ery. The  captor,  by  the  rights  of  war,  stands  in  the  place 
[  ♦  87  ]  of  the  enemy  (&).  The  prize  courts  will  ♦not  allow  a  neu- 
tral [consignor]  and  belligerent  [consignee,^^]  by  a  special 
i^eement,  to  change  the  ordinary  rule  of  peace,  by  which  goods 
ordered  and  delivered  to  the  master,  are  considered  as  delivered 
to  the  consignee.  All  such  agreements  are  held  to  be  construct- 
ively fraudulent,  and  if  they  could  operate,  they  wonld  go  to 
cover  all  belligerent  property,  while  passing  between  a  bellige- 
rent and  a  neutral  country,  since  the  risk  of  capture  wonld  be 
laid  alterpately  on  the  consignor  or  consignee,  as  the  neutral  factor 
should  happen  to  stand  in  the  one  or  the  other  of  those  relations. 
These  principles  of  the  English  admiralty  have  been  explicity 
recognized  and  acted  upon  by  the  prize  courts  in  this  country. 
The  great  principles  of  national  law  were  held  to  require,  that, 
in  war,  enemy's  property  should  not  change  its  hostile  character 
in  transitu;  and  that  no  secret  liens,  no  futare  elections,  no  pri- 
vate contracts  looking  to  future  events,  should  be  able  to  cover 
private  property  while  sailing  on  the  ocean  (c).  Captors  disre- 
gard all  equitable  liens  on  enemy's  property,  and  lay  their  hands 
oD  the  gross  tangible  property,  and  rely  on  the  simple  title  in  the 
name  and  possession  of  the  enemy.  If  they  were  to  open  the 
door  to  equitable  claims,  there  would  be  no  end  to  discussion  and 
imposition,  and  the  simplicity  and  celerity  of  proceedings  in  prize 
coarts  would  be  lost  (d).  All  reservations  of  risk  to  the  neutral 
consignors,  in  order  to  protect  belligerent  consignees,  are  held 


(a)  Vtow  Margaretha,  1  Boh.  Sep.  336.  Jan  Frederick,  5  Bob.  Bep,  12a 
See  also,  1  Bob.  Bep.  1.  101.  122.  2  Bob.  Bep.  137.  1  Bob,  Bep.  16,  note. 
4  Bob.  Bep.  32. 

(5)  The  Anna  Cathariiia,  4  Bob,  Bep.  107.  The  Sailer  Griffiths,  3  Bob.  Bep. 
300,  in  notis. 

(c)  The  Frances,  1  Oalliaon,  445.     8  Cranchy   335.  359.  8.  C. 

(d)  The  Josephine,  4  Bob.  Bep.  25.  The  Tobago,  5  lb.  218.  The  Marianna, 
6  lb.  24.  And  the  American  cases  tUn  supra.  It  is  the  general  rale  and  prac- 
tice in  the  admiralty  on  questions  depending  upon  title  to  vessels,  to  look  to 
the  legal  title,  without  taking  notice  of  eqnitahle  claims.  The  Sisters,  5 
Bob.  Idm.  155.    The  Valiant,  English  Adm.  July,  1839. 

^^  When  the  consignor  is  helligerent,  and  the  consignee  is  neutral,  a  reser- 
Tation  of  the  right  of  property  hy  the  former  is  recognized,  and  the  property 
condemned  as  his.  The  Francis,  1  CM.  445,  447,  448  (1813);  The  St.  Jose 
Indiano,  1  Wheat  208,  215  (1816). 
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y^  ^  Irandalenfc,  and  these  nmneroas  and  strict  mles  of  the  mar- 
^^e  jnrisprndence  of  the  prize  ooorts,  are  intended  to  uphold 
^Q  rights  of  lawf ol  maritime  capture,  and  to  prevent  frauds,  and 
^J^^^GTve  candour  and  good  faith  in  the  intercourse  between  bel- 
K^ents  and  neutrals.  The  modem  cases  contain  numerous  and 
^Hing  instances  of  the  acuteness  of  the  captors  in  tracking  out 
^^ii,  and  of  the  dexterity  of  the  daimants  in  eluding  investi- 
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OB  end  of  war  is  t«  prooare  by  force  the  justice  wbicb  csDDot 
rwiae  be  obtained;  and  the  law  of  nations  allows  the  means 
lisite  to  tbe  end.     The  persons  and  property  of  the  enemy 

be  attacked,  and  captured,  or  destroyed,  when  necessary  to 
ore  reparation  or  security.  There  is  no  limitation  to  the 
er  of  violence  and  deetniction,  if  we  follow  the  earlier  writers 
bis  sabject,  who  have  paid  too  much  deferauoe  to  the  violent 
:ims  and  practices  of  tbe  ancients,  and  the  usages  of  the 
bic  ages.  They  have  considered  a  state  of  war  as  a  dissolution 
.11  moral  ties,  and  alicense  for  every  Mnd  of  disorder  and  in- 
perate  fiercenesa.  An  enemy  was  regarded  as  a  criminal  and 
ntlaw,  who  bad  forfeited  his  rights,  and  whose  life,  liberty,  and 
>erty,  lay  at  the  mercy  of  tbe  conqueror.  Ev^ry  thing;  done 
□at  an  enemy  was  held  to  be  lawful.  He  might  be  destroyed. 
igb  noarmed  and  defenceless.     Fraud  might  be  employed  as 

as  force,  and  force  without  any  regard  to  the  means  (a).     But 
e  barbarous  rights  of  war  have  been  questioned,  and  checked, 
ue  progress  of  civilization.     Public  opinion,  as  it  becomes  en-   ' 
teiied  and  refine^  condemns  all  cruelty,  and  all  wanton  de- 
ction  of  life  and  property,  as  equally  useless  and  injurious  ; 

it  controls  the  violence  of  war  by  the  energy  and  severity  of 
eproaches. 

ncient  Rules  of  War  Oondenmed. — Orotius,  even  in  op- 
tion to  many  of  his  own  authorities,  and  under  a  due  sense  of 
obligations  of  religion  and  humanity,  placed  bounds  to  the 
.ges  of  war,  and  mentioned  that  many  things  were  not  fit  and 
mendable,  though  they  might  be  strictly  lawfnl;  and  that  the 
of  nature  forbade  what  the  law  of  nations  (meaning  thereby 

I  Grotiua,  h.  3.  ch.  i  and  5.  Paf.  lib.  2.  ch.  16.  sec  6.  Bgnt.  Q.  J.  iVk- 
ch.  1,  2,  3.     BuTlamaqui,  part  4.  cb.  5. 
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thepraetioe  of  aations)  tolerated  He  held,  thatithe  law  of  nations 
prohibif  ed  the  nse  of  poisoned  arms,  or  the  employment  of  assas- 
Bios,  or  violence  to  women,  or  to  the  dead,  or  making  slaves  of 
prifloners  (a),  and  the  moderation  which  he  inculcated,  had  a  visi- 
ble inflaence  npon  the  sentiments  and  manners  of  Enrope.  Under 
the  sanction  of  his  great  authority,  men  began  to  entertain  more 
enlarged  views  of  national  policy,  and  to  consider  a  mild  and 
temperate  exercise  of  the  rights  of  war,  to  be  dictated  by  an  en- 
lightened self 'interest,  as  well  as  by  the  precepts  of  Christianity. 
And,  notwithstanding  some  subsequent  writers,  as  Bynkershoeck 
and  Wolfius,  restored  war  to  all  its  horrors,  by  allowing  the  use 
of  poison,  and  other  illict  arms,  yet  such  rules  became  abhorrent 
to  the  cultivated  reason  and  growing  humanity  of  the  Christian 
nations.  Montesquieu  insisted  (&),  that  the  laws  of  war  gave  no 
other  power  over  a  captive  than  tb  keep  him  safely,  and  that  all 
unnecessary  rigour  was  condemned  by  the  reason  and  conscience 
of  mankind.  Butherforth  (c)  has  spK)ken  to  the  same  effect,  and 
Martens  (d)  enumerates  several  modes  of  war,  and  species  of  arms, 
as  being  now  held  unlawful  by  the  laws  of  war.  Vattel  (e)  has 
entered  largely  into  the  subject,  and  he  argues  with  great  strength 
of  reason  and  eloquence,  against  all  unnecessary  cruelty,  all  base 
revenge,  and  all  mean  and  perfidious  warfare;  and  he  recommends 
his  benevolent  doctrines  by  the  precepts  of  exalted  ethics  and 
sound  policy,  and  by  illustrations  drawn  from  some  of  the  most 
pathetic  and  illustrious  examples. 

Plunder  on  Land. — There  is  a  marked  difference  in  the  rights 
of  war  carried  on  by  land  and  at  sea.  The  object  of  a  maritime 
war  is  the  destruction  of  the  enemy's  commerce  and  navigation, 
in  order  to  weaken  and  destroy  the  foundations  of  his  naval  power. 
The  capture  or  destruction  of  private  property  is  essential  to  that 
end,  and  it  is  allowed  in  maritime  wars  by  the  law  and  practice 
of  nations.  But  there  are  great  limitations  imposed  upon  the 
operations  of  war  by  land,  though  depredations  upon  private 
property,  and  despoiling  and  plundering  the  enemy's  territory, 
are  still  too  prevalent,  especially  when  the  war  is  assisted  by  ir- 
regnlara.     Such  conduct  has  been  condemned  in  all  ages  by  the 

(fl)  B.  3.  ch.  4,  5.  7. 

ih)  Egpril  des  Loix,  b.  15.  ch.  2. 

ie)  Iiwrt.  I).  2.  ch.  9. 

\i\  Swnmarjfy  b.  8.  ch.  3.  see.  3. 

(e)  B.  3.  ch.  a 
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wise  and  TirtuoaSf  and  ifc  is  nsnally  severely  punished  hj  those 
commanders  of  disciplined  troops  who  have  studied  war  as  ^ 
science,  and  are  animated  by  a  sense  of  duty  or  the  love  of  fame. 
We  may  infer  the  opinion  of  Xenophon  on  this  subject,  (and  he 
was  a  warrior  as  well  as  a  philosopher,)  when  he  states,  in  the 
Cyropcedia  (a),  that  Cyrus  of  Persia  gave  orders  to  his  army, 
when  marching  upon  the  enemy's  border's,  not  to  disturb  the 
cultivators  of  the  soil;  and  there  have  been  such  ordinances  in 

modern  times  for  the  protection  of  innocent  and  pacific 
[*Q2]  pursuits  (&).   Yattel  condemns  •  very  strongly  the  spoli. 

ation  of  a  country  without  palpable  necessity;  and  be 
speaks  with  a  just  indignation  of  the  burning  of  the  Palatinate 
by  Turenne,  under  the  cruel  instructions  of  Louvois,  the  wav 

ia)  Lib.  5.  • 

b)  1  Emerigon  des  A»,  129,  130.  457,  refers  to  ordinances  of  France  and 
Holland,  in  favoar  of  protection  to  fishermen;  and  to  the  like  effect  was  the 
order  of  the  British  government  in  1810,  for  abstaining  from  hostilities 
against  the  inhabitants  of  the  Feroe  islands,  and  Iceland.  The  American 
commissioners,  (John  Adams,  Benjamin  Franklin,  and  Thomas  Jefferson,) 
in  1784,  submitted  to  the  Prussian  minister,  a  proposition  to  improve  tha 
laws  of  war,  by  a  mutual  stipulation  not  to  molest  non-oombatants,  as  culti- 
vators of  the  earth,  fishermen,  merchants  and  traders  in  unarmed  ships,  and 
artists  and  mechanics  inhabiting  and  working  in  open  towns.  These  restric- 
tions on  the  rigiits  of  war  were  inserted  in  a  treaty  between  the  United 
States  and  Prussia,  in  1785.  {Qeeponty  p.  98.)  General  Bmne  stated  to  the 
Duke  of  York,  in  October,  1799,  when  an  armistice  in  Holland  was  negotiate 
ing,  that  it  the  latter  should  cause  the  dikes  to  be  destroyed,  and  the 
country  to  be  inundated,  when  not  usefVil  to  his  own  army,  or  detrimental 
to  the  enemy's  it  would  be  contrary  to  tjie  laws  of  war,  and  must  draw 
upon  him  the  reprobation  of  all  Europe,  and  of  his  own  nation.  Nay,  even 
the  obstinate  defence  of  a  town,  if  it  partake  of  the  character  of  a  mercan- 
tile place,  rather  than  a  fortress  of  strength,  has  been  alleged  to  be  contrary 
to  the  laws  of  war.  (See  the  correspondence  between  General  Laudohn  and 
the  governor  of  Breslan,  in  1760.  Dodtiey^s  Ann.  Reg.  1760.)  So,  the  de- 
struction of  the  forts  and  warlike  stores  of  the  besieged  in  the  post  of  Al- 
meida, by  the  French  commander,  when  he  abandoned  it  with  his  garrisoQ 
by  night,  in  1811,  is  declared  by  General  Sarazin,  in  his  history  of  the  Pen- 
insular war,  to  have  been  an  act  of  wantonness  which  justly  placed  him  with- 
out the  pale  of  civilized  warfare.  When  a  Russian  army,  under  the  command 
of  Count  Dicbitsch,  had  penetrated  through  the  passes  of  the  Balkin  to  the 
plains  of  Romelia,  in  the  summer  of  1829,  the  Russian  commander  gave  i| 
bright  example  of  the  mitigated  rules  of  modem  warfare,  for  he  assured  the 
Mussulmen  that  they  should  be  entirely  safe  in  their  persons  and  property, 
and  in  the  exercise  of  their  religion;  and  that  the  Mussulman  authorities  in 
the  cities,  towns,  and  villages  might  continue  in  the  exercise  of  their  civil 
administration  for  the  protection  of  person  and  property.  The  inhabitants 
were  required  to  give  up  their  arms,  as  a  deposit,  to  be  restored  on  the  re- 
turn of  peace,  and  in  every  other  respect  they  were  to  enjoy  their  property 
and  pacific  pursuits  as  formerly.  This  protection  and  full  security  to  the 
persons  and  property  of  the  peaceable  inhabitants  of  conquered  towns  i^nd 
provinces,  are  according  to  the  doctrine  and  declared  practice  of  modem 
civilized  naUons.    (See  DodsUy'a  Ann.  Beg.  1772,  p.  37.) 
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minister  of  Louis  XIY  (a).  The  general  usage  now  is,  not  to 
touch  piiyate  property  upon  land,  without  making  compensation, 
unless  in  special  cases,  dictated  by  the  necessary  operations  of 
war,  or  when  captured  in  places  carried  by  storm,  and  which  re- 
pelled all  the  overtures  for  a  capitulati<Mi.  Contributions  are 
sometimes  levied  upon  a  conquered  country,  in  lieu  of  confiscation 
of  property,  and  as  some  indemnity  for  the  expenses  of  main- 
taining order,  and  affording  protection.^  If  the  conqueror  goes 
beyond  these  limits  wantonly,  or  when  it  is  not  clearly  indis- 
pensable to  the  just  purposes  of  war,  and  seizes 
*  private  property  of  pacific  persons  for  the  sake  of  [^93  J 
gain,  and  destroys  private  dwellings,  or  public  edifices, 
devoted  to  civil  purposes  only;  or  makes  war  upon  monuments  of 
art,  and  models  of  taste,  he  violates  the  modem  usages  of  war, 
and  is  sore  to  meet  with  indignant  resentment,  and  to  be  held  up 
to  the  general  scorn  and  detestation  of  the  world  (6). 

Law  of  Retaliation. — Cruelty  to  prisoners,  and  barbarous 
destruction  of  private  property,  will  provoke  the  enemy  to  severe 
retaliation  upon  the  innocent.  Retaliation  is  said  by  Buther- 
forth  (c),  not   to  be  a  justifiable  cause  for  putting  innocent 

• 

(a)  Vattel,  b.  3.  ch.  9,  sec.  167. 

(h)  Vattely  b.  3.  ch.  9.  sec.  168.  In  the  case  of  the  Marquis  de  Sofnemeles^ 
(Siewarfa  Vice-Adm.  Rep.  482,)  the  eDlightened  judge  of  the  vice-admiraky 
eoart  at  Halifax,  restored  to  the  Academj  of  Arts  in  Philadelphia,  a  case  of 
lulian  i>aintings  and  prints  captured  by  a  British  vessel  in  the  war  of  1812, 
on  their  passage  to  the  United  States;  and  he  did  it,  *'  in  conformity  to  the 
bwof  nations,  as  practiced  by  all  civilized  countries,'*  and  because  '*  the 
arlB  and  sciences  are  admitted  to  form  an  exception  to  the  severe  rights  of 
vailare."  Works  of  art  and  taste  as  in  painting  apd  sculpture  have,  by  the 
mndero  law  of  nations,  been  held  sacred  in  war,  and  not  deemed  lawful 
^iU  of  conquest.  When  Frederick  II.  of  Prussia  took  possession  of  Dres- 
dra  as  conqueror  in  1756,  he  respected  the  valuable  picture  gallery,  cabinets 
and  moflenms  of  that  capital,  as  not  falling  within  the  rights  of  a  conqueror. 
Bot  Bonaparte,  in  1796,  compelled  the  Italian  states  and  princes,  including 
tik*  pope,  to  surrender  their  choicest  pictures  and  works  of  art  to  be  trans- 
pwted  to  Paris.  The  chef  d* senvrcs  of  art  of  the  Dutch  and  Flemish  Schools, 
»ad  in  Prussia,  were  acquired  by  France  in  the  same  violent  way.  This  pro- 
ving is  severely  condemned  by  distinguished  historians,  as  an  abuse  of 
^  power  of  conquest,  and  a  species  of  military  contribution  contrary 
^tl«  usages  of  modem  civilized  warfare.  Aflinon'8  HUioryof  Europe^  vol. 
^'^  Sir  Walter  ScotVs  Life  of  Napoleon,  vol.  3.  58—68. 
^f\  iiwf.  b.  2.  ch.  9. 

'In  our  war  with  Mexico,  General  Taylor  was  first  instructed  t6  take 
^^ate  property  only  upon  purchase  at  a  fair  price;  but  subsequently  he  was 
Brtrocted  to  levy  contributions  upon  the  enemy,  if  by  that  means  he  could 
*pply  his  forces.  Likewise  during  the  late  rebellion,  federal  generals  in 
*^  Wd  were  authorized  to  take,  for  military  purposes,  the  enemy's  private 
?^^^7.  giving  therefor  receipts,  XMiy^l^lo  ^^  ^^  ^^^  ^^  the  war,  on  proof 
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QflTB  or  hostagee  to  death ;  for  no  iiidividaal  is  obargeable,  by 
iw  of  aationa,  with  the  guilt  of  a  personal  orime,  merely  be- 
)  the  oommaDity  of  wbicti  he  is  a  member,  is  guilty.  He  ia 
responsible  as  a  member  of  the  etate,  in  bis  property,  for 
atioD  in  damages  for  the  acts  of  others;  and  it  is  on  this 
iple,  that,  by  the  law  of  nations,  private  property  may  be 
.  and  appropriated  in  war.  Betaliation,  to  be  just,  ODght  to 
D&ned  to  the  gnilty  individnals,  who  may  have  committed 
enormons  violation  of  pnblio  law.  On  this  subject  of  re- 
ion,  Professor  Martensisnot  sostrict  (a).  While  he  admits 
the  life  of  an  innocent  man  cannot  be  taken,  unless  iu  extra- 
ary  cases,  he  declares  that  cases  will  sometimes  occur,  whea 
stablished  usages  of  war  are  violated,  and  there  are  uo  other 
a,    except   the  influence  of   retaliation,  of  restraining  the 

enemy  from  further  excesses.     Tattel  speaks  of  retaliation 
L]  as  *a  sad  extremity,  and  it  is  frequently  threatened  with- 

ont  being  put  in  execution,  and,  probably,  without  the  in- 
)n  to  do  it,  aud  in  hopes  that  fear  will  operate  to  restrain 
inemy.  Instances  of  resolutions  to  retaliate  on  innocent 
ners  of  war,  occurred  in  this  conntry  during  the  reTcdation- 
rar,  as  well  as  doriug  the  war  of  1812;  but  there  was  no  in- 
e  in  which  retaliation,  beyond  the  measure  of  severe  oonfine- 
,  took  place  in  respect  to  prisoners  of  war  (b). 
.hongh  a  state  of  war  puts  all  tiie  subjects  of  the  one  nation 
state  of  hostility  with  those  of  the  other,  yet,  by  the  ens- 
rylawot  Europe,  every  individual  is  not  allowed  to  fall  upon 
aemy.  If  subjects  confine  themselves  to  simple  defence, 
are  to  be  considered  as  acting  under  the  presumed  order  of 
:ate,  and  are  entitled  to  be  treated  by  the  adversary  as  law- 
lemies,  and  the  captores  which  they  make  in  such  a  case, 
llowed  to  be  lawfnl  prize.  But  they  cannot  [as  banded 
iders]  engage  [upon  land  '  ]  iu  oifensive  hostilities,  with- 
he  express  permisBion  of  their  sovereign;  and  if  they  [so 
^  when  they]  have  not  a  regular  commission,  as  evidence 
at  consent,  they  ran  the  hazard  of  being  treated  by  the 

Summary  of  the  Law  of  NiUiona,  b.  R,  eh.  1.  sec  3,  note. 
Joitrnidt  of  Omjfrag  tinder  Ihf  OmfederatioH,  vol.  U.  p.  21i>.  vol.  vii.  p. 
147.— vol.  viii.  p.  10.     Britigf,  Ordm  in  Canada  of  Odobir  ^(b.  and 
ber  ^2lh,  1813,  and  iVairffflK'*  Xeamgc  to  Oongrt»g  of  Daxmbfr  'Ik,  1813, 
'  October  Wlk,  1S14. 

heaton,  Interaat.  Law,  Pu  IV.  Cbap  11.  ;  8. 
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enemy  as  lawless  banditti,  not  entitled  to  the  protection  of  the 
mitigated  rules  of  modem  warfare  (a). 

It  was  the  received  opinion  in  ancient  Borne,  in  the  times  of 
Gaio  and  Cioero  (&),  that  one  who  was  not  regularly  enrolled  as 
a  soldier,  coold  not  lawfully  kill  an  enemy.  Bat  the  law  of  Solon, 
by  which  individuals  were  permitted  to  form  associations  for 
plunder,  was  afterwards  introduced  into  the  Boman  law,  and  has 
been  transmitted  to  us  as  part  of  their  system  (c).  During  the 
lawless  oonfusion  of  the  feudal  ages,  the  right  of  making  reprisals 
was  claimed,  and  exercised,  without  a  public  commission. 

Oommission  to  Ortdse  Hecessary. — It  was  not  until  the 

fifteenth  century  that  commissions  were  held  necessary,  and  were 
issued  to  private  subjects  in  time  of  war,  and  that  subjects  were 
forbidden  to  fit  out  vessels  to  cruise  against  enemies  without 
license.  There  were  ordinances  in  Germany,  France,  Spain,  and 
England,  to  that  effect  (d).  It  is  now  the  practice  of  maritime 
states  to  make  use  of  the  voluntary  aid  of  individuals  against 
their  enemies,  as  auxiliary  to  the  public  force;  and  Bynkershoeck 
says,  that  the  Dutch  formerly  employed  no  vessels  of  war  but 
sach  as  were  owned  by  private  persons,  and  to  whom  the  govern- 
ment allowed  a  proportion  of  the  captured  property,  as  well  as 
indemnity  from  the  public  treasury.  Vessels  are  now  fitted  out 
and  equipped  by  private  adventurers,  at  their  own  expense,  to 
cmise  against  the  commerce  of  the  enemy.  They  are  duly  com- 
missioned, and  it  is  said  not  to  be  lawful  to  cruise  without  a  re^ 
^ar  commission  (e).  Sir  Matthew  Hale  held  it  to  be  depreda- 
tion in  a  subject  to  attack  the  enemy's  vessels,  except  in  his  own 
defence,  without  a  commission  (/).  The  subject  has  been  re- 
peatedly discussed  in  the  Supreme  Court  of  the  United  States  {g)y 
and  the  doctrine  of  the  law  of  nations  is  considered  to  be,  that 
private  citizens  cannot  acquire  a  title  to  hostile  property,  unless 

(a)  Bynk.  Q.  J.  Pub.  ch.  20.  VaUel,  b.  3.  ch.  15.  sec.  226.  JoumtOs  of  Qm- 
frett,  vol.  vii.  187.     MartenSt  b.  8.  cb.  3.  sec.  2. 

(6)  DeOff.  b.  1.  ch.  11. 

(c)  Dig.  47.  22.  4.     Bynk.  Q.  J.  Pub.  b.  1.  ch.  18. 

id)  Code  des  Prizes,  tome  1.  p.  1.  Martens  on  Privateers,  p.  18.  Robinson's 
CoUeetanea  MariHma,  p.  21. 

(e)  Bynk.  ub.  sup.  Martens,  b.  8.  ch.  3.  sec.  2.  Jndge  Croke,  in  the  case 
of  the  Curlew,  *StewarVs  Viee-Adm.  Rep.  328. 

(/)  Harg.  Law  T.  245.  246,  247. 

[g)  Brown  t.  United  States.  8  Cranch,  132—136.  The  Nereide,  9  CrancK 
449.  The  Dos  Hermanos,  2  WJieaion,  76,  and  10  Wheaton,  306.  The  Amiable 
Isabella,  6  Wheaton.  1. 
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seized  under  a  Gommission,  but  thej  may  still  lawfully  seize  hostile 
property  in  their  own  defence.     If  [assuming  the  offensive  on 

the  high  seas']  they  depredate  upon  the  enemy  with- 
[  ^  96  ]  out    *  a  commission,  they   act  iipon   their  peril,  and 

are  liable  to  be  punished  by  their  own  sovereign;  but  the 
enemy  are  not  warranted  to  consider  them  as  criminals,  and,  as 
respects  the  enemy,  they  violate  no  rights  by  capture. 

Such  hostilities,  without  a  commission,  are,  however,  contrary 
to  usage,  and  exceedingly  irregular  and  dangerous;  and  they 
would  probably  expose  the  party  to  the  unchecked  severity  of  the 
enemy,  but  they  are  not  acts  of  piracy  unless  committed  in  time 
of  peace.  Yattel,  indeed,  says  (a),  that  private  ships  of  war, 
without  a  regular  commission,  are  not  entitied  to  be  treated  like 
captures  made  in  a  formal  war.  The  observation  is  rather  loose, 
and  the  weight  of  authority  undoubtedly  is  that  non-commissioned 
vessels  of  a  belligerent  nation  may  at  all  times  capture  hostile 
ships,  without  being  deemed,  by  the  law  of  nations,  pirates.  They 
are  lawful  combatants,  but  they  have  no  interest  in  the  prizes 
they  may  take,  and  the  property  will  remain  subject  to  condem- 
nation in  favour  of  the  government  of  the  captor,  as  droits  of  the 
admiralty.  It  is  said,  however,  that,  in  the  United  States,  the 
property  is  not  strictly  and  technically  condemned  upon  that 
principle,  but  jure  reipuhlicoR;  and  it  is  the  settled  law  of  the 
United  States,  that  all  captures  made  by  non-commissioned  cap- 
tors, are  made  for  the  government  (6).* 

Priyateering.-7-In  order  to  encourage  privateering,  it  is  usual 
to  allow  the  owners  of  private  armed  vessels  to  appropriate  to 
themselves  the  property,  or  a  large  portion  of  the  property  they 

may  capture;  and  to  afford  them,  and  the  crews,  other 
[*97]  facilities  *aDd  rewards  for  honourable  and  successful 

efforts.  This  depends  upon  the  municipal  regulations  of 
each  particular  power,  and  as  a  necessary  precaution  against 


ii 


fa)  B.  3.  ch.  15.  sec.  226. 

[h)  Com.  Dig.  tit.  Admiralty,  E.  3.  2  Wood  Lee,  432,  The  Genrpiana,  1 
Dodson^s  Adm.  Bep.  397.  The  Brig  Joseph,  1  Qall.  Rep.  545.  The  D»»8  Her- 
manos,  10  Wheaton,  306.  The  American  oommisaicDers  at  the  court  of  France, 
in  1778,  {Benjamin  Franklin^  Arthur  2>c,  and  John  Adcrnis^)  in  a  letter  to  the 
French  government,  laid  down  accurately  and  Nvith  precision,  the  law  in  tb© 
text  as  to  captures  of  enemy's  property  without  a  commission.  Diplomaiie 
Correspondence,  by  J.  Sparks,  vol.  i.  443. 

»  Wheaton,  Internat.  Law,  Pt.  IV.  Chap.  II.  ?  9. 

*  See  conclusion  of  Judge  Story  in  the  OEkrgo  ojf  the  Ship  Emulous,  1  Gall. 
663,  570  (1813). 
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abuse,  the  owners  of  privateers  are  required,  by  the  ordinanoea 
of  the  commercial  states,  to  -give  adequate  security  that  they  will 
eondnct  the  cmise  aooording  to  the  laws  and  usages  of  war,  and 
the  instructions  of  the  government,  and  that  they  will  regard  the 
rights  of  neutrals,  and  bring  their  prizes  in  for  adjudication. 
These  checks  are  essential  to  the  character  and  safety  of  mari- 
time nations  (a).  Privateering,  under  all  the  restrictions  which* 
have  been  adopted,  is  very  liable  to  abusa  The  object  is  not 
fame  or  chivalric  warfare,  but  plunder  and  profit.  The  discipline 
of  the  crews  is  not  apt  to  be  of  the  highest  order,  and  privateers 
are  often  guilty  of  enormous  excesses,  and  become  the  scourge  of 
neatral  commerce  (b).  They  are  sometimes  manned  and  offi- 
cered by  foreigners,  having  no  permanent  connexion  with  the 
ooontry,  or  interest  in  its  cause.  This  was  a  complaint  made  by 
the  United  States  in  1819,  in  relation  to  irregularities  and  acts 
of  atrocity,  committed  by  private  armed  vessels  sailing  under  the 
flag  of  Buenos  Ayres  (c).  Under  the  best  regulations,  the  busi- 
ness tends  strongly  to  blunt  the  sense  of  private  right,  and  to 
nourish  a  lawless  and  fierce  spirit  of  rapacity.  Efforts 
have  been  made,  from  time  to  time,  to  abolish  *the  prac-  [  *  98  ] 
tioe.  In  the  treaty  of  amity  and  commerce  between 
IVussia  and  the  United  States,  in  1785,  it  was  stipulated  that  in 
ease  of  war,  neither  party  should  grant  comoiissions  to  any  pri- 
vate armed  vessels  to  attack  the  commerce  of  the  other.  But  the 
spirit  ahd  policy  of  maritime  warfare  will  not  permit  such  gen- 
erous provisions  to  prevaiL  That  provision  was  not  reneiwed 
with  the  renewal  of  the  treaty.  A  similar  attempt  to  put  an  end 
to  the  practice  was  made  in  the  agreement  between  Sweden  and 
Holland,  in  1675,  but  the  agreement  was  not  performed.  The 
French  legislature,  soon  after  the  breaking  out  of  the  war  with 
Austria,  in  1792,  passed  a  decree  for  the  total  suppression  of 
privateering,  but  that  was  a  transitory  act,  and  it  was  soon  swept 

(a)  Bffnk.  Q.  J.  Pub.  ch.  19.  J<mmal3  of  Ocmffress,  1776,  vof  ii.  102.  114. 
Ad9  of  Qmgregs  of  June  26th,  1812,  ch.  107,  and' AprU  20th,  1818,  ch.  aS.  sec. 
10.  President's  instmctions  to  private  armed  vessels,  2  Wheaton,  app.  p.  80. 
I^anish  instnictioDS  of  March  10th,  1810.  HalVs  L.  J,  vol.  iv.  263  and  app. 
to  5  Wkealony  91.  VaUel,  b.  3.  ch.  15.  sec.  229.  Martens'  Sutnm,  289,  290. 
note.  Ord.  of  Baenos  Ayres.  May,  1817,  in  app.  to  4  Wheaion,  28.  Digest 
of  the  code  of  British  instructions,  app.  to  5  Wheaton.  129. 

(ft)  Bqwria  of  the  United  SiaUa'  Secretary  of  State,  March  2d,  1794,  and  June 
2la,  1797.  . 

(e)  Mr.  Adams'  Letter  of  1st  January,  1819,  to  Mr,  De  Fwred^  «uid  hie  Official 
B^  of  mh  January,  1819. 
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the  tempeat  of  the  rgrolntion.  The  efforts  to  stop  the 
have  been  very  feeble  aad  fraiilese,  notwithetaoding  that 
led  and  enlarged  coasideratians  of  national  pt^ty  have 

to  be  for  the  general  besafit  of  mankiad,  to  snrrender 
tioas  practice,  and  to  obBtmct,  as  little  as  possible,  the 

and  secorit^  of  commercial  interoooiHe  among  the 
a). 

ges  for  Illegal  Acts.— It  has  been  a  qnestion,  whether 
rs  and  officers  of  private  anned  vessels  were  liable,  in 
,  for  illegal  condaot  beyond  the  amount  of  the  eecarity 
Synkershoeck  (b)  has  discussed  this  point  quite  at  large, 
includes  that  the  owner,  master,  and  sureties,  are  jointly 
rally  liable,  in  solido,  for  the  damages  incurred ;  and  that 
ar  and  owners  are  liable  to  the  vhole  extent  of  the  in- 
Dgb  it  may  exceed  the  value  of  the  privat«er  and  her 
it,  and  the  Bnreties  are  bound  only  to  the  amount  of  the 
nme  for  which  they  become  boand.  This  rule  is  liable 
o  the  modilicationa  of  muQicipal  regulations,  *  and 
hough  the  French  law  of  prize  was  formerly  tbe  same  as 
aid  down  by  Bynkershoeok,  yet  the  new  comm^tiial  code 
w  (c)  exempts  the  owners  of  privato  armed  veeeels  ki 
rar,  from  responsibility  for  trespasses  at  sea,  beyond  tbe 
>f  tbe  security  they  may  have  given,  unless  they  were  ac- 
}  in  tbe  tort.  The  English  statute  of  7  Geo.  XL  o.  15,  is 
me  effect,  in  respect  to  embezzlements  in  the  merchants' 

It  limits  the  responsibility  to  the  amount  of  tbe  vessel 
;bt,  bnt  it  does  not  apply  to  privateers  in  time  of  war  ; 
'e  there  is  no  positive  local  law  on  the  snbject,  (and  there 
rith  ns,)  the  general  principle  is,  that  the  liability  iscom- 
«  with  the  injury.     This  was  the  rule,  as  declared  by  the 


nerigon  lift  Auk.  129— 1;(2.  457.  Sfab/g's  Droit  Pvblic,  ch.  1%  sec.  1 
RefUw,  vol.  viii.  p.  liV- 15,  North  Ameriixn  Rftinc,  N.  S.  toI.  ii. 
iiinng  the  war  between  the  United  States  aud  Great  Britain,  the 
I  of  New  York  went  bo  (ar  aa  to  pass  an  act  to  eiKmtragf  primUtriiig 
^  b?  authorizing  any  five  or  more  peimnB.  who  ehoiild  be  <!esiroD.4 
company  for  the  purpose  of  nnnoyinn  the  eneniyami  Iheir  corn- 
means  of  private  armed  vessels,  to  sign  and  Hie  a  certificate  stat- 
me  of  the  company  and  its  Ntock,  &c.,  nnil  that  they  and  tbeirsac- 
luld  thereupon  be  n  bod;/ politic  and  corporate,  with  the  ordinary 
IMuers.  Lam  K.  1'.  3ii  seas.  ch.  12.  Oct.  21st,  1814. 
Pai.  b.  I.ch.  19. 
de  Commerce,  art.  317. 
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Saprome  Court  of  the  United  States,  in  Del  Col  y.  Arnold  (a), 
and  though  that  case  has  since  been  shaken  as  to  other  points  (6), 
it  has  not  been  distnrbed  as  to  the  point  before  ns.  We  maj, 
therefore,  consider  it  to  be  a  settled  mle  of  law  and  equity,  that 
the  measure  or  damages  is  the  value  of  the  property  unlawfully 
iojured  or  destroyed,  and  that  each  individual  owner  is  responsi- 
ble for  the  entire  damages,  and  not  rateably  pro  tanto  (c). 

Yatfcel  admits  (d),  that  an  individual  may,  with  a  safe  con- 
science, serve  his  country  by  titting  out  privateers  ;  but  he  holds 
it  to  be  inexcusable  and  base,  to  take  a  commission  from  a 
foreign  prince,  to  prey  upon  the  subjects  of  a  state  in  amity 
with  his  native  country.  The  laws  of  the  United 
*  States  have  made  ample,  provision  on  this  subject,  and  [  *  100  ] 
they  may  be  considered  as  in  affirmance  of  the  law  of 
natione,  and  as  prescribing  specific  punishment  for  acts  which 
were  before  unlawful  (e).  An  act  of  Ck)ngre8s  prohibits  citizens 
to  accept,  within  the  jurisdiction  of  the  United  States,  a  commis- 
sion, or  for  any  person,  not  transiently  within  the  United  States, 
to  consent  to  be  retained  or  enlisted,  to  serve  a  foreign  state  in 
war,  against  a  government  in  amity  with  us.  It  likewise  pro- 
hibits American  citizens  from  being  concerned,  without  the  limits 
of  the  United  States,  in  fitting  out,  or  otherwise  assisting,  any 
private  vessel  of  war,  to  cruise  against  the  subjects  of  friendly 
powers  (/).  Similar  .prohibitions  are  contained  in  the  laws  of  ' 
other  countries  (g)  ;  and  the  French  ordinance  of  the  marine  of 

(a)  3  DalUu,  333. 

(I)  1  Wkeaii>n^  259.     1  Paine* »  Bep.  Ill,  to  the  same  point. 

{e)  The  Karasan,  5  Bob.  Bep.  291.  The  Anna  Maria,  2  ^Vheaion^  327. 
But  the  owners  of  a  privateer  are  not  liable  civilly  beyond  the  security 
giTen  by  law,  and  the  loss  of  the  vessel,  for  piratical  acts  committed  by  the 
officers  and  crew  of  the  privateer.  They  are  only  liable,  by  the  maritime 
law,  for  the  conduct  of  the  officers  and  crew,  while  in  the  execution  of  the  busi- 
nemofthe  cruise.  Diast?.  Privateer  Revenge,  3  Wash.  dr.  Bep.  26*i.  The 
New  York  scheme  (see  ubi  sup.)  of  making  privateering  companies  actual 
corporatiocs,  or  bodies  x>olitic,  would  seem  to  exempt  the  members  from  the 
peraooal  responsibility  ordinarily  incident  to  the  owners  of  privateers^ 

(i)  B.  3,  ch.  15,  sec.  229. 

(e)  Talbot  v.  Jauson,  3  Dallas,  133.  Brig  Alerta  v.  Bias  Moran,  9  Oranch,  359. 

(/)  Ad  of  Congress  of  20th  April,  1818,  ch.  83. 

ig)  See  the  Austrian  Ordinance  of  Neutrality  of  August  7,  1803,  art.  2,  3. 
By  the  law  of  Plymouth  Colony,  in  1682,  it  was  declared  to  be  felony  to  com- 
mit hostilities  on  the  high  seas,  under  the  flag  of  any  foreign  power,  upon 
thesabjects  of  another  foreign  power  in  amity  with  England.  Bailies^  Hi»- 
ioriad  Memoir,  vol.  ii.  part  4,  35.  The  same  acts  were  declared  to  be  felony 
bj  a  law  of  the  colony  of  New  York,  in  1699.  Smith's  edition  of  the  lau)s  of  the 
rolony,  vol  i  25. 
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II,  treated  BQob  acta  ns  piratical.  Thn  better  opinion  ia,  that  a 
ieer,  famiehed  with  oommiBaiona  from  two  different  power8,>iB 
lie  to  be  treated  as  a  pirate ;  for  tbongb  the  two  powers  may 
allies,  yet  one  of  them  may  be  in  amity  with  a  state  with  whom 
<  other  is  at  war  (a).  In  the  various  treaties  between  the 
vera  of  Eorope  in  the  two  last  oeDtnriee,  and  in  the  aereral 
atiee  between  the  TJnited  States  and  France,  Holland,  Sweden, 
aasia,  Great  Britsio,  Spain,  Oolnmbia,  Chili,  Sa>.,  it  is  declared, 
it  no  subject  or  citizen  of  either  nation  shall  aocept  a  oommia- 
a  or  letter  of  marque,  to  assist  an  enemy  in  hostilities  aeainst 
I  other,  under  pain  of  being  treated  as  a  pirate. 
Pmes. — The  right  to  all  captures,  vests  primarily  in  the  eove- 
gn,  and  no  iudiridnal  can  have  any  interest  in  a  prize,  whether 
made  by  a  public  or  private  armed  vessel,  bnt  what  ha 
101  ]  receives  *  under  the  grant  of  the  state.  This  ia  a  gen- 
eral principle  of  public  jnrifiprudence,  bello  parla  cedunt 
pubtiax,  and  the  distribution  of  the  proceeds  of  prizes,  depends 
an  the  regolatioaa  of  each  atate,  and  unleaa  the  local  laws  have 
lerwise  provided,  the  prizes  vest  in  the  aovereign  (6).  But 
«  general  practice  ooder  the  laws  and  ordinanoes  of  the  bellig- 
int  govenitnents  is,  to  distribate  the  proceeds  of  captnred  pro- 
rty,  when  duly  passed  npon,  and  condemned  aa  prize,  (and 
ether  captnred  by  pnblic  or  private  commissioned  vessels,) 
long  the  captors,  as  a  reward  for  bravery,  and  a  stimulas  to 
jrdon  (c). 

When  a  prize  is  token  at  sea,  it  must  be  hrought,  with  dne  care, 
o  some  convenient  port,  for  adjudication  by  a  competent  oonrt; 
>ngh,  strictly  speaking,  as  between  the  belligerent  parties,  the 
le  pasaes,  and  is  vested  when  the  capture  is  complete,  and  that 
.3  formerly  held  to  be  complete  and  p^fect  when  the  battle  was 
9r,  and  the  spes  recuperandi  was  gona  Voet,  in  his  commen- 
-ies  upon  the  Pandeota  (d),  and  the  anthers  he  refers  to,  main- 
,n  with  great  strength,  as  Lord  Uansfield  observed  in  Goaa  v. 


..  139. 
>,  191. 

b)  Qrolitui,  b.  3,  ch.  fi.      V<iUel,  b.  3,  ch.  a.  aec..  164.     The  Klsebe.  5  Rob. 
p.  173.     Home  r.  E^arl  Camden,  'i  H.  Bluett   Rup.  6:«.     At  common   law 
;  gomls  lAken  from  an  enemv  helnnjtrtl  to  the  (»ptor.     Finch's  Lav,  98, 
i.     12  Mod.  Bep.  135.     1  WiU.  Bfp.  213.     Bee  infra,  p.  357. 
»  Ix>rd  Longhborougb,  1  H.  Btacka.  Sip.  1»»— 191. 
[d)  Tome  ii.  p.  1155. 
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WUhen  (a),  that  oceapation  of  itself  transferred  the  title  to  the 
eaptor  per  aoUzm  occupationem  dominium  prcedce  kostibua  acquiru 
The  question  never  arises  but  between  the  original  owner  and  a 
neatral  porohasing  from  the  captor,  and  between  the  original 
owner  and  a  recaptor.     If  a  oaptored  ship  escapes  from  the  captor, 
or  is  retaken,  or  if  the  owner  ransoms  her,  his  property  is  thereby 
reTssted.    Bat  if  neither  of  these  events  happens,  the  question 
as  to  the  change  of  title  is  open  to  dispute,  and  many  arbitrary 
lines  haye  been  drawn,  partly  from  policy,  to  prevent  too 
easy  dispositions  of  the  property  to  neutrals,  *  and  partly  f  *  102  ] 
from  equity,  to  extend  theji48  i>oa^2imtnn  in  favour  of 
the  owner.     Grotius  (6),  and  many  other  writers,  and  some  ma- 
rine ordinances,  as  those  of  Louis  XIY.  and  of  Oongrees  during 
the  American  war  (c),  made  twenty-four  hours  quiet  possession 
by  the  enemy,  the  test  of  title  by  capture.     Bynkershoeck  (d) 
sajs,  that  such  a  rule  is  repugnant  to  the  laws  and  customs  of 
Holland,  and  he  insists,  that  a  firm  possession,  at  any  time,  vests 
the  property  in  the  captor,  and  that  ships  and  goods  brought  infra 
pnmdiaj  do  most  clearly  change  the  property.     But  by  the  mod- 
em  usage  of  nations,  neither  the  twenty-four  hours  possession, 
nor  the  bringing  the  prize  infra  prasaidiOy  is  sufficient  to  change 
the  property  in  the  case  of  a  maritime  capture.     A  judicial  in- 
quiry must  pass  upon  the  case,  and  the  present  enlightened  prac- 
tice of  the  commercial  nations,  has  subjected  all  such  captures  to  the 
Borutiny  of  judicial  tribunals,  as  the  only  sure  way  to  furnish  due 
proof  that  the  seizure  was  lawful.  The  property  is  not  changed  in 
lavour  of  a  neutral  vendee  or  recaptor,  so  as  to  bar  the  original 
owner,  until  a  regular  sentence  of  condemnation  has  been  pro 
nounoed  by  seme  court  of  competent  jurisdiction,  belonging  to 
the  sovereign  of  the  captor;  and  the  purchaser  must  be  able  to 
Hihow  documentary  evidence  of  that  fact,  to  support  his  title. 
Until  the  capture  becomes  invested  with  the  character  of  prize  by 
a  sentence  of  condemnation,  the  right  of  property  is  in  abeyance, 
or  in  a  state  of  l^al  sequestration.     It  cannot  be  alienated   or 
disposed  of,  but  the  possession  of  it  by  the  government  of  the 

f«)  2  Burr.  Bep.  683. 

f^  B.  3,  ch.  6. 

(«)   Valin.  lib.  3,  tit.  9,  art  8.      Jonmals  of  the  Ck)n federation  Congress, 
*f^h  27th,  1781,  vol.  7,  p.  59. 
Q  ^z}  Q-  J.  Pub,  b.  1,  ch.  4,  and  5.    Martm^s  Summary,  b.  8,  ch.  3,  sect.  11. 
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)r  is  a  tmet  for  the  benefit  of  those  who  ma;  be  nltimatelf 
led.  ThiB  salutary  rule,  and  one  eo  neceBsary  to  check  irreg- 
ular coadnct,  and  iadiTidasl  oatrage,  has  been  long  eetab- 
03]  liahed  in  the  English  admiralty  (a),  *  and  it  ia  now  every 
where  reot^oized  as  the  law  and  practice  of  DBtions  (b).' 
le  condemnation  moet  be  prononnced  by  a  prize  court  of  the 
mment  of  the  captor  sitting  either  is  tlie  conntry  of  the 
?T  or  of  his  ally.  The  prize  court  of  an  ally  cannot  condemn, 
e  or  no  prize,  is  a  qneatioo  belonging  ezclosiTely  to  the 
ts  of  the  conntry  of  the  captor.  The  reason  of  this  rnle  is 
to  be  (c),  that  the  sovereign  of  the  oaptOTS  has  a  right  to  in- 
t  their  behavionr,  for  he  is  answerable  to  other  slates  for  the 
of  the  captor.  The  prize  court  of  the  captor  may  sit  in  the 
tory  of  the  ally,  but  it  is  notlawfnl  for  saoh  a  court  to  act  in 
atral  territory.  Neptral  ports  are  not  intended  to  be  aoxiliary 
le  operations  of  the  power  at  war,  and  the  law  of  nations  has 
ly  ordained,  that  a  prize  conrt  of  a  belligerent  captor  cannot 

Carth.  433.  10  Mod.  Sep.  79.  12  Mod.  Sep.  143.  2  Burr.  Srp.  694. 
y  Sep.  ST.  in  notU. 

Flad  Owen,  I  Stib.  Sep.  IIT.  Hendck  and  MariB,  4  Sob.  Sep.  45.   Vat- 
3,  ch,  14,  sec.  215.     HHneeeii,  Opera,  edit.  Geneva.  1744,  tome  ii.  310, 
6  Sob.   Sep.  294.     Doug.  Sep.  691.     H  OnitcA,  326.     4   Wheaion,  296. 
\int.  Sep.  -iTt.     2  DaUat,  1,  2,  4. 
Siitherfarlh'a  Inglitvtet,  b.  2,  ell.  9. 

"he  principles  gnvering  tranalation  of  the  rlaht  of  property  in  thin^ 
I  oa  prize  are  atill  open  to  discaliaion.  Nations  do  not  even  novr  concur 
tmivereal  rule;  bat,  BS  heretofure,  each,  having  in  view  certnin  aperi*l 
autancea,  advocates,  for  general  adoption,  the  rule  best  applicable  to 
.  In  tho  confusion  of  cooBicting  doctrines,  it  ia  donbtfnl  tvhether  the 
liliDg  tendency  is  towards  uoifonnity  for  aimplicity's  w-ke,  or  towards 
sity  aneneriDts  to  a  variety  of  purposea.  The  latter  result  is  not  int- 
ble. 

As  Mmren  the  former  oioner  and  the  eaptor't  tovtreiffa,  the  right  of  pro- 
,  it  would  seem,  must  pass  at  the  captnre  immedisldj  npon  miuple- 
)f  that  act.  Whether  the  capture  shonld  he  deemed  complete  when  re- 
ice  has  ceajbd,  or  at  the  expiration  of  twenty-four  hnura'  possession,  or 
remDval  to  a  place  of  safety,  is  propeily  a  question  of  the  nei'cssary 
iDCc  that  the  property  has  been  brought  under  the  taker's  control,  and 
ue  of  principle. 

At  between  Ihe  former  oiimer  and  the  eaplor'a  neutral  vendee,  the  American 
leems  best  fitted  to  do  justice.  Certainly  the  right  of  property  aliould 
e  held  to  vest  indefensibly  in  such  vendee  until  after  ad.judicntion;  nur 
)Ut  documentary  evidence  thereof,  should  his  rightbe  recognized  by  the 
eign  of  the  former  owner, 

A»  belteeen  the  former  ovmrr  and  a  friendly  reeaptor,  the  English  rale 
9  more  justly  applicable.  When  nt  any  time  before  the  end  of  the  "-or 
ipture  occurs,  the  properly  retiiken  should.  In  justice,  be  restored  to  the 
iial  owoer,  up,>D  hi»  paying  salvage  to  the  recaptor. 
tcussion  of  this  subject  is  resumed,  pott,  p.  108,  and  continued  tJ  the 
if  the  cbapt«T. 
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exercise  jurisdiction  in  a  neutral  country.  This  prohibition  rests 
not  merely  on  the  unfitness  and  danger  of  making  neutral  ports 
the  theatre  of  hostile  prooeedings,  but  it  stands  on  the  ground  of 
the  usage  of  nations  (a). 

It  was  for  some  time  supposed  that  a  prize  court,  though  sitting 
in  the  country  of  its  own  soTcreign,  or  of  his  ally,  had  no  juris- 
diction over  prizes  lying  in  a  neutral  port,  because  the  court 
wanted  that  possession  which  was  deemed  essential  to  the  exer- 
cise of  a  jurisdiction  in  a  proceeding  in  rem.  The  principle  was 
admitted  to  be  correct  by  Sir  William  Scott,  in  the  case 
of  the  Henrick  dt  Maria  (6),  and  he  acted  ♦  upon  it  in  [  ♦  104  ] 
a  prior  case  (c).  But  he  considered  that  the  English 
admiralty  had  gone  too  far,  in  supporting  condemnations  in  Eng- 
land, of  prizes  abroad  in  a  neutral  i>ort,  to  permit  him  to  recall 
the  yicious  practice  .of  the  court  to  the  acknowledged  principle; 
and  the  English  rule  is  now  definitively  settled,  agreeably  to  the 
old  usage,  and  the  practice  of  other  nations.  The  Supreme  Court 
of  the  United  States  has  followed  the  English  rule,  and  it  has 
held  valid,  the  condemnations,  by  a  belligerent  court,  of  prizes 
carried  into  a  neutral  port,  and  remaining  there.  This  was 
deemed  the  most  convenient  practice  for  neutrals,  as  well  as  for 
the  parties  at  war,  and  though  the  prize  was  in  fact  within  a 
neutral  jurisdiction,  it  was  still  to  be  deemed  under  the  control, 
or  sub  potestaiey  of  the  captor  (d). 

Sansom. — Sometimes  circumstances  will  not  permit  property 
captured  at  sea  to  be  sent  into  port;  and  the  captor,  in  such  cases 
may  either  destroy  it,  or  permit  the  original  owner  to  ransom  it 
It  was  formely  the  'general  custom  to  redeem  property  from  the 
hands  of  the  enemy  by  ransom,  and  the  contract  is  undoubtedly 
valid,  when  municipal  regulations  do  not  intervene.     It  is  now 

(a)  Glass  V.  The  Sloop  Betsey.  3  Dallas,  6.  Flad  Owen,  1  Rob.  Rep.  135, 
Havelock  n.  Rockwood,  8  Term  Rep.  268.  Oddy  r.  Bovill,  2EaHi'8  Rep.  475. 
Antwr  to  the  Prussian  Memorial^  1753.  L'Invincible,  1  Whealon,  238.  The 
Estrella.  4  WheaUm,  298. 

(b)  4  Rob.  Rep,  43. 

(c)  Note  the  case  of  the  Herstelder,  1  Rob.  Adm,  Rep.  100,  edit.  Philadel- 
phia, IBIO. 

id)  6  Rob.  Rep.  138.  r^ote  to  the  case  of  the  Schooner  Sophie.  Smart  v.  Wol  f, 
3  Term  Rep.  283.  Bynk.  by  Dtiponceau,  p.  38,  note.  Hndson  r.  Guestier,  4 
CraneK  293.  Williams  r.  Armroyd,  7  Cranek,  423.  In  the  treaty  between 
the  United  States  and  the  repnblic  of  Columbia  in  1825,  art.  21,  and  of  Chile 
in  1832,  art.  21,  it  was  agreed,  that  the  established  courts  for  prize  causes  in 
the  oonntry  to  which  the  prize  may  be  conducted,  should  alone  take  cogni- 
saooe  of  them. 
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but  little  known  in  the  oommeroial  law  of  England,  for  several 
statutes  in  the  reign  of  Geo.  IIL  absolutely  prohibited  to  British 
subjects  the  privilege  of  ransom  of  property  captured  at  sea,  un- 
less in  a  case  of  extreme  necessity,  to  be  judged  of  by  the  oonrt 
of  admiralty  (a).  A  ransom  bill  when  not  locally  prohibited,  is  a 
war  oontaract,  protected  by  good  faith  and  the  law  of  nations ;  and  not- 
withstanding that  the  contract  is  considered  in  England 
[  ^  105  ]  as  tending  to  relax  the  energy  of  war,  and  *  deprive  cmis- 
ers  of  the  chance  of  recapture,  it  is,  in  many  views,  highly 
reasonable  and  humane.  Other  maritime  nations  regard  ransoms 
as  binding,  and  to  be  classed  among  the  few  legitimate  commertna 
belli.  They  have  never  been  prohibited  in  this  country;  and  the 
act  of  Congress  of  August  2d,  1818,  inter/licting  the  use  of  Brit- 
ish licenses,  or  passes,  did  not  apply  to  the  contract  of  ransom  (6). 

The  efiPect  of  a  ransom  is  equivalent  to  a  safe  conduct  granted 
by  the  authority  of  the  state  to  which  the  captor  belongs,  and  it 
binds  the  commanders  of  other  cruisers  to  respect  the  safe  con- 
duct thus  given,  and  under  the  implied  obligation  of  the  treaty 
of  alliance,  it  binds  equally  the  cruisers  of  the  allies  of  the  captor's 
country  (c).  From  the  very  nature  of  the  connexion  between 
allies,  their  compacts  with  the  common  enemy  must  bind  each 
other,  when  they  tend  to  accomplish  the  objects  of  the  alliance. 
If  they  did  not,  the  ally  would  reap  all  the  fruity  of  the  compact, 
without  being  subject  to  the  terms  and  conditions  of  it;  and  the 
enemy  with  whom  the  agreement  was  made,  would  be  exposed, 
in  regard  to  the  ally,  to  all  the  disadvantages  of  it,  without  par- 
ticipating in  the  stipulated  benefits.  Such  an  inequality  of  obli- 
gation is  contrary  to  every  principle  of  reasod  and  justice  (d). 

The  safe  conduct  implied  in  a  ransom  bill,  requires  that  the 
vessel  should  be  found  within  the  course  prescribed,  and  within 
the  time  limited  by  the  contract,  unless  forced  out  of  her  course 
by  stress  of  weather,  or  unavoidable  necessity  (a).  If  the  vessel 
ransomed  peirishes  by  a  peril  of  the  sea,  before  arrival  in  port, 
the  ransom   is,  nevertheless,  due,  for   the   captor   has   not   in- 

(a)  1   Chitiy  on  Com.  Law.  428.  f 

(6)  2  Azuni  on  Maritime  Law,  ch.  4,  art.  6.  1  Emerigon,  ch.  12,  sec  21.  2 
Valin,  art.  66,  p.  149.  Le  Guidon,  ch.  6,  art.  2.  Grotius,  b.  3,  ch.  19.  Good- 
rich  V,  Gordon,  15  Johns.  Rep.  6. 

(c)  Miller  v.  The  Resolution,  2  Dallas,  15. 

(d)  Miller  v.  Miller,  2  Dallas,  15.  Pothier,  Trait6  du  Droit  de  Propri/^U, 
No.  134. 

(c)  FOthier,  TraiU  du  DroU  de  PropriHS,  No.  134, 135. 
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sored  the  prize  a^^ainst  the  perils  *  of  the  sea,  but  only  [  *  106  ] 
against  recapture  by  crtiisers  of  his  own  nation,  or  of  the 
allies  of  his  coontrj.  If  there  should  be  a  stipulation  in  the  ran- 
som contract,  that  the  ransom  should  not  be  due  if  the  vessel  was 
lost  by  sea  peri  Is,  the  provision  ought  to  be  limited  to  total  losses 
by  shipwreck,  and  not  to  mere  stranding,  which  might  lead  to 
tends,  in  order  to  save  the  cargo  at  the  expense  of  the  ship  (a). 
If  the  vessel  shoi^ld  be  recaptured  out  of  the  route  prescribed 
bv  the  contract  for  her  return,  or  after  the  time  allowed  for  her 
i^tnrn,  and  be  adjudged  lawful  prize,  it  has  been  made  a  question 
\  whether  the  debtors  of  the  ransom  are  discharged  from  their  con- 

!  tract    Yalin  (b)  says,  that,  according  to  the  constant  practice, 

I  the  debtors  are ,  discharged  in  such  case,  and  the  price  of  the 

'(^i^Bom  is  deducted  from  the  proceeds  of  the  prize,  and  given  to 
the  first  captor,  and  the  residue  goes  to  the  second  taker.  So,  if 
the  captor  himself  should  afterwards  be  taken  by  an  enemy's 
<^8er,  together  with  his  ransom  bill,  the  ransom  becomes  part 
of  the  lawful  conquest  of  the  enemy,  and  the  debtors  of  the  ransom 
^  consequently,  discharged  from  the  contract  under  the  ransom 

^'^  the  case  of  Ricard  v.  Bettenfiam  (d),  an  English  vessel  was 

^•P*ur^  by  a  French  privateer  in  the  war  of  1756,  and  ransomed, 

aod  a  hostage  given  as  a  security  for  the  payment  of  the  ransom 

^^      The  hostage  died  while  in  possession  of  the  French,  and 

^^8  made  a  question  in  the  K.  B.  in  a  suit  brought  upon  the 

^Q^otx^  \y\l\  after  the  peace,  whether  the  death  of  the  hostage 

<^^harged  the  contract,  and  whether  the  alien  could  sue  on  the 

''"^soixi  bill  in  the  English  courts.     It  was  shown,  that  such  a 

^^^'^ct  was  valid  among  the  other  nations  of  Europe,  and  that 

^^  ^^Wner  of  the  bill  was  entitled  to  sue  upon  it,  and  that  it  was 

^  ^Qcharged  by  the  death  of  the  hostage,  who  was 

^^U  ^s  a  mere  collateral  *  security,  and  the  plaintiff  [  *  107  ] 

,*^»  Accordingly,  allowed  to  recover.     But  it  has  been 

^^^  decided,  and  it  is  now  understood  to  be  the  law,  that,  during 

y  ^nd  while  the  character  of  alien  enemy  continues,  no  suit 

^^e  in  the  British  courts,  by  the  enemy,  in  proper  person,  on 

\h\    i^^*«>^  «W^-  No.  138. 

\^\  ^^-  ^^  -P^^«»  art.  19. 

r2  ^^hier,  TraiU  de  FroprUsU,  No.  139,  140. 

^"^  <i  ^nrr.  Rep.  1734. 
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som  bill,  notwitliBtaiiding  it  isa  contract  wiBiagjitre  belli  (a). 
■emedf  to  enforce  payment  of  tfaeraDBom  bill  for  the  benefit 
»  enemy  captor,  is  by  an  action  by  tlie  imprisoned  hostage, 
)  conrta  of  hie  own  country,  for  the  reoovery  of  his  freedom, 
severe  tecUnical  objection  woald  seem  to  be  peculiar  to  the 
ih  courts,  for  it  vas  sbown,  ia  the  case  of  Ricard  v.  Betten- 
to  be  the  practice  in  France  and  Holland,  to  sustain  each 
19  by  the  owner  of  the  ransom  contract.  Lord  Mansfield 
iered  the  contract  as  worthy  to  be  sustained  by  sound  mor- 
and  good  policy,  and  as  governed  by  the  law  of  nations,  and 
itemal  rules  of  justice  (6).  The  practice  in  France  (c)i 
a  French  vessel  has  been  ransomed,  and  a  hostage  given  to 
Demy,  is  for  the  officers  of  the  admiralty  to  sei^  the  vassel 
her  cargo,  on  her  return  to  port,  in  order  to  compel  the 
rs  to  pay  the  raasoni  debt,  and  relieve  the  faostage:  and  this 
ourse  dictated  by  a  prompt  and  liberal  aense  of  justiceL 
e  recapture  of  the  ransom  bill,  according  to  Valin  (d),  pats 
id  to  the  claim  of  the  captor.  He  may  be  deprived  of  the 
>  benefit  of  bis  prize,  as  well  as  of  the  ransom  bill,  either 
capture  or  reecae,  and  the  qoeetioua  arising  on  them  lead  to 
ansideration  of  postliminy  and  salvage.  Upon  recaptnre 
pirates,  the  property  if  to  be  restored  to  the  owner,  on  the 

allowance  of  a  reasonable  compensation  to  the  retaker, 
i8  ]  in  the  nature  salvage;  for  it  *  is  a  principle  of  the  law 

of  nations,  that  a  capture  by  pirates  does  not,  like  a 
re  by  an  enemy  in  solemn  vrar,  change  the  title,  or  divest 
riginal  owner  of  his  right  to  the  property,  and  it  does  not 
re  the  doctrine  of  postliminy  to  restore  it  (e).*  In  France 
irty  may  be  reclaimed  by  the  owner  within  a  year  and  a 
f);  but  in  some  other  conntries(andGrotinBmentiona  Spain 
Venice)  the  rnle  formerly  was,  that  the  whole  property  re- 
red  from  pirates  went  to  the  retaker,  and  this  rule  was 
ted  on  the  consideration  of  the  desperate  nature  of  the  re- 


AnthoD  n.  Fiaher,  lins.g.  Bep.  640.  note.     The  Hoop,  1  ifoi.  Sep.  168. 

Cfima  V.  BlRckbame.  Doug.  Bep.  641. 

Pothier,  TraiU  rfc  Prepriftf.  No.  144. 

Tome.  il.  liv.  3,  (it  9,  art,  19. 

Orotiiu,  b.  3,  ch.  9.  sec.  16,  17.     Bynk.  Q.  J.  Pub.  ch.  15,  and  17. 

Valiit.  Cam.  tome  ii.  261. 

le  BUtbor  repeats  theae  observations,  pocf,  p.  1S4. 
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Jus  Pngtlimimi. — The  jiis  postliminii  was  a  Hction  of  tbe  Bo- 
man  law,  by  which  persons  or  things  taken  by  the  enemy  were 
restored  to  their  former  state,  upon  coming  again  under  the 
power  of  the  nation  to  which  they  formerly  belonged.     PostUnt' 
intumfingit  eum  qui  captus  eat,  in  civitate  semper  fuisse  (a).  It  is 
a  right  recognized  by  the  law  of  nations,  and  contributes  essen- 
tially to  mitigate  the  calamities  of  wai*.     When,  therefore,  pro- 
perty taken  by  the  enemy  is  either  recaptured  or  rescued  from 
him,  by  the  fellow  subjects  or  allies  of  the  original  owner,  it  does 
not  become  the  property  of  the  recaptor  or  rescuer,  as  if  it  had 
been  a  new  prize,  but  it  is  restored  to  the  original  owner,  by  right 
of  postliminy,  upon  certain  terms.     Moveables  are  not  entitled, 
by  the  strict  rules  of  the  laws  of  nations,  to  the  full  benefit  of 
postliminy,  unless  retaken  from  the  enemy  promptly  after  the 
capture,  for  then  the  original  owner  neither  finds  a  difficulty  in 
recognizing  his  efiPects,  nor  is  presumed  to  have  relinquished  them. 
Beal  property  is  easily  identified,  and  therefore,  more  completely 
within  the  right  of  postliminy;  and  the  reason  for  a  stricter  limi- 
tation of  it  in  respect  to  personal  property  arises  from  its  transi- 
tory nature,  and  the  difficulty  of  identifying  it,  and  the  conse- 
quent presumption  that  the  original  owner  had  aban- 
doned the  hope  of  recovery  (6).     ♦  This  right  does  not  [  *  109J 
take  effect  in  neutral  countries,  because  the  neutral  na- 
tion is  bound  to  consider  the  war  on  each  side  as  equally  just,  so 
far  as  relates  to  its  effects,  and  to  look  upon  every  acquisition 
niade  by  either  party,  as  a  lawful  acquisition;  with  the  exception 
of  cases  where  the^  capture  itself  is  an  infringement  of  the  juris- 
^ction  or  rights  of  the  neutral  power  (c).     If  one  party  was 
allowed,  in  a  neutral  territory,  to  enjoy  the  right  of  claiming 
ff^^  taken  by  the  other,  it  would  be  a  departure  from  the  duty 
of  neutrality.     The  right  of  postliminy  takes  place,  therefore, 
^^7  within  the  territories  of  the  nation  of  the  captors,  or  of  his 
y  (^) ;  and  if  a  prize  be  bjrought  into  a  neutral  port  by  the 
Uptons,  it  does  not  return  te  the  former  owner  by  the  law  of 
POstlinainy,  because  neutrals  are  bound  to  take  notice  of  themili- 
^y  *^ght  which  possession  gives,  and  which  is  the  only  evidence 

V^  Xmt  1, 12,  5. 
^^  yam,  b.  3,  ch.  14,  sec.  209. 

\e)  M'DaDongh  v.  Dannery.  3  Ddllaa,  188,  198.     The  Josefa  Segunda,  5 
^kfaton,  338.  358.     See  Silmposty  p.  121. 
{i}  Vatta,  b.  3,  ch.  14,  sec  207,  20a 
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igbt  Bcqnired  by  military  force,  as  contradistdngniafaod  from 

1  rights  ED^d  Utlea.     They  are  bonnd  to  take  the  fact  for  the 

Strictly  speakiiig,  there  ie  do  snch  thing  as  a  marine  tort 
reen  belligereuts.  All  captures  are  to  be  deemed  lawful,  aad 
'  have  never  been  held  'within  the  cognizance  of  the  prize 
naals  ot  neutral  nations  (a).  With  respect  to  peraoQS,  the 
it  ot  postliminy  takes  place  even  in  aneatral  country,  so  that 

captor  brings  hia  priBoners  into  a  neutral  port,  be  may,  per- 
B,  oonfioe  them  on  board  hia  ehip,  as  being,  by  fiction  of  law, 
■  ot  the  territory  of  his  sovereign,  but  he  has  no  control  over 

them  on  shore  (&). 
.10]  *  In  respect  to  real  property,  the  acqaisition  by  the 
conqueror  is  not  fully  coosammated  aotil  confirmed  by 
treaty  of  peace,  or  by  the  entire  submission  or  destruction  ot 
state  to  which  it  belonged  (c).  If  it  be  recovered  by  the 
inal  sovereign,  it  returns  to  the  former  proprietor,  notwith- 
ding  it  may,  in  the  mean  time,  have  been  transferred  by  pur- 
«.  The  purchaser  ia  understood  to  have  taken  the  property 
le  hazard  of  a  recovery  or  reoonqnest  before  tbe  end  of  the 
But  if  the  real  property,  as  a  town  or  portion  of  the  ter- 
7,  for  instanoe,  be  ceded  to  tbe  conqaeror  by  the  treaty  of 
»,  tbe  right  ot  postliminy  is  gone  for  ever,  and  a  previous 
lation  by  tbe  conqueror  woald  be  valid  (d). 
i  a  land  war,  moveable  property,  after  it  has  been  in  completa 
ession  of  the  enemy  for  twenty-four  hours,  (and  which  goes 
he  name  of  booty,  and  not  prize,)  becomes  absolutely  hia, 
lOut  any  right  ot  postliminy  in  tavonr  of  the  original  owner; 

much  more  ought  this  species  of  property  to  be  protected 
1  tbe  operation  ot  the  rale  of  postliminy,  when  it  has  not 

passed  into  the  complete  poesession  of  tbe  enemy,  bnt  been 
I  fide  transferred  to  a  neutral.  By  the  ancient  and  strict 
rine  of  tbe  law  of  nations,  captures  at  sea  tell  under  tbe 
i  role  as  other  moveable  property,  taken  on  land,  and  goods 

L'Amistad  de  Rucb,  5   Wheaion.  390. 

Valid,  b.  3,  ch.  7,  sec.  132.  Bffnk.  by  Dttpanixau,  p.  119.  1I7.  notes. 
■loii  Ord.  0/  Nealraiay,  Aagu-^.  71h,  180;{.  art.  10.  By  ooe  of  Ihe  pn)- 
118  of  a  conimerci»l  treaty  betwppn  Carthage  and  Romp,  in  the  earliert 
d  nf  the  Romari  republic,  soon  after  the  cxpiilaion  of  TarquJn,  it  wos 
laled,  that  if  either  party  shnuld  bring  into  the  ports  of  the  other,  pris- 
.  ttikea  irom  an  ally,  tbe  pHsonerH  might  be  Tcclaimed  and  set  lte& 
iw,  b.  3,  ch.  3. 

Puff.  Droit  de  la  Nature  par  Barbiyme,  Hv.  6,  ch.  «,  sec.  20. 

V^lel,  b.  3,  ch.  14,  sec.  213.     Martau,  b.  6,  di.  3,  sec  11,  13. 
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60  taken  were  not  recoverable  by  the  original  owner  from  the< 

reacuer  or  retaker.     Bat  the  mnnicipal  regulations  of  most  states,, 

haye  softened  the  rigonr  of  the  law  of  nations  on  this  point,  by 

an  equitable  extension  of  the  right  of  postliminy,  as  against  a 

recaption  by  their  own  sabjeots.     The  ordinances  of  several  of 

the  continenta]  powers  confined  the  right  of  restoration, 

on  recaption,  to  cases  where  the  property  ♦had  not  been  [  *  111  ] 

in  possession  of  the  enemy  above  twenty-foor  hours. 

This  was  the  rule  of  the  French  ordinance  of  1681  (a),  but  now 

the  right  is  every  where  understood  to  continue  until  sentence 

of  condemnation,  and  no  longer. 

It  is  also  a  rule  on  this  subject,  that  if  a  treaty  of  peace  makes 
no  particular  provisions  relative  to  captured  property,  it  remains 
in  the  same  condition  in  which  the  treaty  finds  it,  and  it  is  tacitly 
conceded  to  the  possessor.^  The  right  of  postliminy  no  longer 
exists,  after  the  conclusion  of  the  peace.  It  is  a  right  which  be- 
longs exclusively  to  a  state  of  war  (b),  and  therefore,  a  transfer  to 
a  neatral,  before  the  peace,  even  without  a  judical  sentence  of 
condemnation,  is  valid,  if  there  has  been  no  recovery  or  recaption 
before  the  peace.  The  intervention  of  peace  cures  all  defects  jf 
title,  and  vests  a  lawful  possession  in  the  neutral,  equally  as  the 
title  of  the  enemy  captor  himself  is  quieted  by  the  intervention 
of  peace  (c).  The  title,  in  the  hands  of  such  a  neutral,  could 
not  be  defeated  in  favour  of  the  original  owner,  even  by  his  sub- 
sequently becoming  an  enemy.  It  would  only  be  liable,  with  his 
other  property,  to  be  seized  as  prize  of  war  (d). 

Every  power  is  obliged  to  conform  to  these  rules  of  the  law  of 
nations  relative  to  postliminy,  where  the  interests  of  neutrals  are 
concerned.  But  in  cases  arising  between  her  own  subjects,  or 
between  them  and  those  of  her  allien,  the  principle  may  undergo 
snoh  modifications  as  policy  dictates.  Thus,  by  several  English 
statutes,  the  maritime  right  of  postliminy,  as  among  English 
subjects,  subsists  to  the  end  of  the  war;  and,  therefore,  ships  or 
goods,  captured  at  sea  by  an  enamy,  and  retaken  at  any  period 
daring  the  war,  and  whether  before  or  after  sentence  of  condem- 

(a)  Liv.  3,  tit.  9.     Des  Prises,  art.  8. 
lb)  VnUd,  b.  3,  ch.  14,  sec.  216. 

(c)  Schooner  Sophie,  6  Rob.  Rep.  138. 

(d)  The  Puriasima  GonceptioD,  6  Rob.  Rep.  45. 

^  See  on  p.  169,  pwt^  remarks  applying  this  principle  to  oonqaered  ter- 
ritory. 
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on,  are  to  be  restored  to  the  origiiuil  proprietor,  on  secDiing 

to  the  recaptora  oertain  ratee  ot  salvage,  bb  a  compeDss- 
H2]  tion  or  reward  "for  the  Berrice  they  have  performed  (a). 

The  mBritime  law  of  Englaod  gives  the  benefit  of  this 
ral  mle  of  restitntiou,  with  respect  to  the  lecaptared  property 
er  own  Bnbjects,  to  her  alliea,  nnlees  it  appears  that  they  act 
,  leBB  liberal  priociple,  and  then  it  treats  them  according  to 
r  own  meaBHre  of  jnatice  (6).  The  allotment  ot  salvage,  on 
ptore  or  reecne,  Ib  a  question  not  of  mnnicipal  law  merely, 
ipt  as  to  the  particnlar  rat«a  of  it.  It  is  a  question  of  tbe^ 
mm,  when  the  subjects  of  allies  or  neutral  atatea  claim  the 
)fit  of  the  recaption.  The  restitution  is  a  matter  not  of  strict 
t,  after  the  property  has  been  vested  in  the  enemy,  bnt  one  of  fa- 
-  and  relaxation;  and  the  belligerent  recaptor  has  a  right  to 
n.  a  reasonable  oondltion  to  his  liberality  (c).  Neatral  prop- 
,  retaken  from  the  enemy,  is  nsnally  restored,  without  the 
nent  of  any  salvage,  unless,  from  the  nature  of  the  case,  or 
□sages  of  the  enemy,  there  was  a  probability  that  the  prop* 
would  have  been  condenmed,  if-  carried  into  the  enemy's 
e,  and  iu  that  case,  a  reasonable  salvage  ought  to  be  allowed, 
%  benefit  has  been  conferred  (d). 

he  United  States,  by  the  act  of  Congress  of  3d  March,  1800, 
cted  restoration  of  captured  property,  at  sea,  to  the  foreign 
friendly  owner,  on  the  payment  of  reasonable  salvage;  bnt 
act  waa  not  to  apply  when  the  property  had  been  condemned 
rize  by  a  competent  conrt,  before  recapture;  nor  when  the 
tgn  government  would  not  restore  the  goods  or  vessels  of  the 

citizens  of  the  United  States,  under  the  like  circoio- 
13  ]  Btauoea.      The  statute  continued   *the  ;u8  poatliminii, 

until  tiie  property  was  divested  by  a  sentence  of  con- 
natiou,  and  no  longer;  and  this  waa  the  rule  adopted  in  the 
llish  conrts,  before  the  extension  of  the  right  of  postliminy  liy 
ates,  in  the  reigns  ot  Geo.  U.  and  Geo.  III.  (e). 

I  1  Chitlg  on  Commercial.  Lair,  435. 
I  The  Santa  Crui,  1  Bab.  Hep.  49. 
TheTwo  Piieods,  1  Sob.  Rep.  271.     Marihall  on  Int.  474.     Dmg.  Sep. 
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*  LECTURE  VI.  [*115] 

OP  THE  GENERAL  RIGHTS  AND  DUTIES  OF  NEUTRAL  NATIONS. 

The  rights  and  dnties  which  belong  to  a  state  of  neutrality 
form  a  very  interesting  title  in  the  code  of  international  law. 
They  ought  to  be  objects  of  particular  study  in  this  country,  in- 
asmuch as  it  is  our  true  policy  to  cherish  a  spirit  of  peace,  and  to 
keep  ourselves  free  from  those  political  connexions  which  would 
tend  to  draw  us  into  the  vortex  of  European  contests.  A  nation 
that  maintains  a  firm  and  scrupulously  impartial  neutrality,  and 
commands  the  respect  of  all  other  nations  by  its  prudence,  justice, 
and  good  faith,  has  the  best  chance  to  preserve  unimpaired  the 
blessings  of  its  commerce,  the  freedom  of  its  institutions,  and  the 
pFoeperity  of  its  resources.  Belligerent  nations  are  interested  in 
the  support  of  the  just  rights  of  neutrals,  for  the  intercourse 
vhich  is  kept  up  by  means  of  their  commerce  contributes  greatly 
to  mitigate  the  evils  of  war.  The  public  law  of  Europe  has  es- 
tabhshed  the  principle,  that,  in  time  of  war,  countries  not  parties 
to  the  war,  nor  interposing  in  it,  shall  not  be  materially  affected 
by  its  action;  but  they  shall  be  permitted  to  carry  on  their  accus- 
tomed trade,  under  the  few  necessary  restrictions  which  we  shall 
hereafter  consider. 

Neutrals  must  be  Impartial. — It  belongs  not  to  a  common 

friend  to  judge  between  the  belligerent  parties,  or  to  determine  the 
question  of  right  between  them  (a).  The  neutral  is  not  to  favour 
one  of  them  to  the  detriment  of  the  other;  and  it  is  an  essential 
character  of  neutrality,  to  furnish  no  aids  to  one  party,  which  the 
neutral  is  not  equally  ready  to  furnish  to  the  other  (&).     A  nation 

(a)  Bynk.  1.  1,  ch.  9.     Burlamaqui^  vol.  ii.  part  4,  ch.  5,  sec.  16,  17. 

(6)  Mr.  Manning,  after  referring  to  the  practice  offormer  times  on  the  sub- 
ject of  foreign  leWes  in  neutral  countries,  and  critically  examining  the  reason- 
ing of  Vattel,  justly  concludes  that  foreign  levies  may  not  be  allowed  to  one 
belligerent,  while  refused  to  his  antagonist,  oon.sistently  with  the  dnties  of 
neutrality,  unless  such  an  exclusive  privilege  was  granted  by  treaty  ante- 
ttdent  to  the  war.     Manning^ tt  CofnnutUaries^  p.  180. 
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cb  woald  be  admitted  to  the  priTilegea  of  neatrality,  mnat 
form  the  dntiee  it  enjoins.  Even  a  loan  of  maney  to  one  of 
belligerent  parties,  is  considered  to  be  a  violation  of  oentral- 
(a).  A  fraadnlent  Deatrality  is  no  neutrality.  Bat  the  nen- 
dntf  does  not  extend  so  far  as  to  prohibit  the  falfilment  of 
ecedenl  eogagements,  which  may  be  kept  oonsiatently  with  an 
ct  neutrality,  unless  they  go  so  far  art  to  require  the  neutral 
ion  to  become  an  associate  in  thewar.(&).  If  a  nation  be 
ter  a  previous  stipDlation  made  in  time  of  peaoe,  to  f  omiBh  a 
en  number  of  ships  or  troops,  to  one  of  the  parties  at  war,  the 
tract  may  be  complied  with,  and  the  state  of  peace  preserved. 
1788,  Denmark  fnrnished  ships  and  troops  to  Russia,  in  her 
rwith  Sweden,  in  consequence  of  a  previous  treaty  prescribing 
amount,  and  this  was  declared  by  Denmark  to  be  an  act  consia- 
t  with  a  spirit  of  amity  and  commercial  intercourse  with  Swe- 
u  It  was  answered  by  the  latter  in  her  counter  declaration, 
t  iiiough  she  could  not  reconcile  the  practice  with  the  law  of 
ioQB,yet  she  embraced  the  Danish  declaration,  and  confined  faw 
itility,  so  far  as  Denmark  was  conceroed,  to  the  Danish  auxili- 
M  furnished  to  Russia  (c).  But  if  a  neutral  power  be  under 
.tract  to  furnish  succours  to  one  party,  be  is  said  not  tobe  bound 
if  his  ally  was  the  aggressor;  and  in  this  solitary  instance 
117  ]  the  *  neutral  may  examine  into  the  merits  of  the  war, 
so  far  as  to  see  whether  the  casus  fcederia  exiete  (d). 
inquiry  of  this  kind,  institnted  by  the  party  to  the  contract, 
the  purpose  of  determining  on  its  binding  obligation,  holds 
strong  temptations  to  abuse;  and  in  the  language  of  Mr.  Jenk- 
3n(e),  "when  the  execution  of  gnoronties  depends  on  ques- 
ts like  these,  it  will  never  be  difficult  for  an  ally  who  hath  s 
id  to  break  his  engagements,  to  find  an  evasion  to  escape.'" 

0  Mr.  Pickering^i  Letter  to  Meimrt  Pineknfy,  Marshall,  and  Grrry.idnf  Marrh, 
3.  In  DewnU  V.  Hendripka.  3  Moorf'ii  C.  B.  Rep.  686,  it  was  held  to  be 
tniry  to  the  law  of  nations,  fur  persona  residing  in  England  to  enter  into 
ngements  to  raise  money,  by  irny  of  loan,  for  the  purpose  of  i^upportiitg 
jects  of  a  forei^  etate  in  arras  against  a  government  in  friendship  with 
jlaiid,  and  no  right  of  action  attiiched  npon  any  anuh  mntrnt't. 
1)  Vattel,  b.  3,  ch.  6,  sec.  y»,  100.  101.  /*.  ch.  7,  see.  Wi,  105,  itforfnt'i 
unorj,  b.  B,  ch.  5,  see.  9.     Mr.  Jefferton'a  Letter  to  Mr.  Pincktieg,  Seplaaber 

1793. 
■1  Nod  Ann.  Reg.  for  1788,  tit.  Public  Papers,  p.  9B. 
I)  Bank.  Q.  J.  Pub-  b.  1,  ch.  9.      Vallel,  b.  2,  ch.  12.  sec.  168. 
0  IHvcourte  on  the  Oandvct  of  tA«  Qmiernment  of  Great  Britain  in   regiect  lo 
[mi  natioiu,  1757. 
See  preceding  diacuBBlon  of  this  aubject,  ante,  p.  49. 
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Neutral  Territory  Inviolable. — A  neatral  lias  a  right  to 

porsae  his  ordinary  oommerce,  and  he  may  become  the  carrier 
of  the  enemy's  goods,  without  being  subject  to  any  confiscation 
of  the  ship,  or  of  the  neutral  articles  on  board;  though  not  with- 
out the  risk  of  having  the  voyage  interrupted  by  the  seizure  of 
the  hostile  property.^    As  the  neutral  has  a  right  to  carry  the 
property  of  enemies,  in  his  own  vessel,  so,  on  the  other  hand,  his 
own  property  is  inviolable,  though  it  be  found  in  the  vessels  of 
enemies.'    But  the  general  inviolability  of  the  neutral  character 
goes  further  than  merely  the  protection  of  neutral  property.     It 
protects  the  property  of  the  belligerents  when  within  the  neutral 
jurisdiction.     It  is  not  lawful  to  make  neutral  territory  the  scene 
of  hostility,  or  to  attack  an  enemy  while  within  it;  and  if  the 
enemy  be  attacked,  or  any  capture  made,  under  neutral  protec- 
tion, the  neutral  is  bound  to  redress  the  injury,  and  effect  restitu- 
tion (a)/    The  books  are  full  of  cases  recognizing  this  principle 
of  neutrality.     In  the  year  1793,  the  British  ship  Grange  was 
eaptnred  in  Delaware  Bay  by  a  French  frigate,  and,  upon  due 
complaint,  the  American   government  caused   the  British   ship 
to  be  promptly  restored  (6).      So  in  the  case  of  the 
Anna  (c),  the  *  sanctity  of  neutral  territory  was  fully  [  *118  ] 
asserted  and  vindicated,  and  restoration  made  of  prop- 
erty captured  by  a  British  cruiser  near  the  mouth  of  the  Missis- 
^PPi)  and  within  the  jurisdiction  of  the  United  States.     It  is  a 
Eolation  of  neutral  territory,  for  a  belligerent  ship  to  take  her 
station  Mrithin  it,  in  order  to  carry  on  hostile  expeditions  from 
tbenoe,  or  to  send  her  boats  to  capture  vessels  being  beyond  it. 
No  use  of  neutral  territory,  for  the  purposes  of  war,  can  be  per- 
mitted.    This  is  the  doctrine  of  the  government  of  the  United 
States  (d).  It  was  declared  judicially  in  England,  in  the  ease  of  the 

(o)  Gr<ftiu9,  b.  3,  ch.  4,  sec.  8,  note  2.  Bynk.  b.  1,  ch.  8.  Vaitel,  b.  3,  ch. 
7.  sec.  132.     Burlamaquif  vol.  ii.  part  4,  ch.  5,  sec.  19. 

(h)  Mr.  Jeffersffn's  Letter  to  M.  Temani,  of  15th  May,  1793. 

ic)  5  Rob.  Rep.  373. 

W  iTr.  Randolph^ a  Circular  to  the  Governors  of  the  several  slates,  April  16/A, 
1795.  The  American  commissioners  to  the  Court  of  France,  (Messrs.  Ben- 
jamin Fmnklin,  Silas  Deane,  and  Arthur  Lee,)  in  their  circular  letter  in 
1777,  to  the  Commanders  of  American  armed  vessels,  carried  very  far  the 
extension  of  neutral  protection,  when  they  applied  it  indiscriminately  to  all 
ttptures  '  *-within  sight  of  a  neutral  coast."  Diplomatic  Correspondence,  by  J. 
^rks,  vol.  ii.  110.     Vide  supra.  Lecture  II. 

,  For  furthor  discussion  of  this  point,  see  post,  p.  124,  et  seq, 

^*PJ^fttxther  discussion  of  this  point,  see  post,  p.  128,  et  seq, 
vompore  with  observatioDS,  post,  p.  121. 
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'ebroederB  {a);  and  thoagh  it  was  not  anderatood  that  tha 
tioQ  extended  to  remote  objeots  and  obss,  each  as  procnr- 
OTieioiiB  and  other  ionocADt  articles,  whiob  the  law  of 
I  tolerated,  jet  it  was  explicitly  declared,  that  no  prozimate 
war  were  in  any  manner  to  be  allowed  to  originate  on 
groand;  and  for  a  ship  to  statioa  herself  within  the  nen- 
e,  and  send  oat  ber  boats  on  hostile  enterpriaea,  was  an  act 
tility  much  too  immediate  to  be  permitted.'  No  act  of 
f  IB  to  be  commenced  on  nentral  groond.  No  measure  is 
iken,  that  will  lead  to  immediate  violence.  The  neotral  ii 
f  himself  with  perfect  eqnality  between  both  belligerenia, 
neither  the  one  nor  the  other  any  advantage;  and  if  the 
respect  dae  to  neutral  territory  be  violated  by  one  part;, 
]  withoot  being  promptly  paniahed  by  *  jost  animad- 
version, it  wonld  soon  provoke  a  similar  treatment  from 
er  party,  and  the  nentral  ground  would  become  the  theatre 

belligerent  crniaer  inoffensively  passes  over  a  portion  of 
lying  within  neatrol  jarisdiction,  that  fact  is  not  nsnally 
ired  snch  a  violation  of  the  territory  as  to  affect  and  in- 
3  an  nlterior  capture  made  beyond  it  The  passage  of 
ver  territorial  portions  of  the  sea,  is  a  thing  less  guarded 
e  passage  of  armies  on  land,  because  lees  inconvenient, 
rmission  to  pass  over  tbem  is  not  usually  required  or ' 
To  vitiate  a  subsequent  capture,  the  passage  must  at 
ive  been  expressly  refnsed,  or  the  permission  to  pass  ob- 
[inder  falae  pretences  (c). 

right  of  a  refusal  of  a  pass  over  nentral  territory  to  the 
it  a  belligerent  power,  depends  more  upon  the  inconve- 
Falling  on  the  neutral  state,  than  on  any  injustice  conunitted 
bird  party,  who  is  to  be  affected  by  the  permission  or  re 

Rob.  Rep.  1G2. 

hen  Don  Miguel,  in  1829,  ascended  the  throne  of  Pi)rtngnl  by  a  rote 
ortaguese  Cin1««,  in  violation  of  the  title  by  Bncession  of  his  niece, 
[aria,  England  deetnred  herself  nentrnliM  between  those  chlaimnnti 
domestic  qnarrel  for  the  crown.     Having  declared  her  nentralily. 
maintained  it  with  fidelity  nnd  vigor.     She  would  not  allow  any 
^quipnicnlA  by  either  pnrty  in  her  ports,  and  when  an  arinaujeDt  hnd 
ed  out  in  dixi^iae.  ond  aiiiled  from  Plymouth,  in  support  of  the 
r  Donna  Mnria,  EnKl'ind  sent  it  naval  force,  utid actually  intercepted 
iiguette  armHment  in  its  destination  to  the  island  Tenxita. 
e  Twee  Gehroedere,  3  BiA.  Srp.  J3&. 
tnle,  p.  31,  N.  1. 
inle,  p.  31,  U.  1. 
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fnsaL  It  is  DO  ground  of  oomplaint  against  the  intermediate 
neutral  state,  if  it  grants  a  passage  to  belligerent  troops,  though 
inconvenience  may  thereby  ensue  to  the  adverse  belligerent  It 
is  a  matter  resting  in  the  sound  discretion  of  the  neutral  power, 
who  may  grant  or  withhold  the  permission,  without  any  breach 
of  neutrality  (a).  No  belligerent  power  can  claim  the  right  of 
passage  through  a  neutral  territory,  unless  founded  upon  a  pre« 
yions  treaty,  and  it  cannot  be  granted  by  a  neutral,  where  there 
is  no  antecedent  treaty,  unless  an  equality  of  privilege  be  allowed 
to  both  belligerents.  This  is  the  reasonable  and  just  rule  to  be 
deduced  from  the  opinions  of  jurists  and  the  conventional  law  of 
modem  nations  (&)/ 

^Bynkershoeck  (o)  makes  one  exception  to  the  general  [  *  120} 
inviolability  of  neutral  territory,  and  supposes  that  if 
an  enemy.be  attacked  on  hostile  ground,  or  in  the  open  sea,  and 
flee  within  the  jurisdiction  of  a  neutral  state,  the  victor  may  pur- 
Bne  him  dum  fervet  opus^  and  seize  his  prize  within  the  neutral 
state.  He  rests  his  opinion  entirely  on  the  authority  and  prac- 
tice of  the  Dutch,  and  admits  that  he  had  never  seen  the  distinc- 
tion taken  by  the  publicists,  or  in  the  practice  of  nations.  It 
appears,  however,  that  Casaregis,  and  several  other  foreign  jurists 
mentioned  by  Aznni  (d),  held  a  similar  doctrine.  But  D'Abreu, 
Valin,  Emerigon,  Yattel,  Azuni,  and  others,  maintain  the  sounder 
doctrine,  that  when  the  flying  enemy  has  entered  neutral  territory, 
he  is  placed  immediately  under  the  protection  of  the  neutral 
power.  The  same  broad  principle  that  would  tolerate  a  forcible 
entrance  upon  neutral  ground  or  waters,  in  pursuit  of  the  foe, 
would  lead  the  pursuer  into  the  heart  of  a  commercial  port. 
There  is  no  exception  to  the  rules  ^&t  every  voluntar}'  entrance 
into  neutral  territory,  with  hostile  purposes,  is  absolutely  unlaw- 
ful (a).  The  neutral  border  must  not  be  used  as  a  shelter  for 
making  preparations  to  renew  the  attack;  and  though  the  neutral 
is  not  obliged  to  refuse  a  passage  and  safety  to  the  pursued 

(a)  GraliuA,  b.  2,  ch.  2.  sec.  13.  Vattel,  b.  3,  ch.  7,  see.  119,  123,  127.  Sir 
William  Scott,  3  Bob,  Rep.  353. 

(6)  Ortftius,  b.  3,  c.  7,  sec.  2,  3.  Vattel,  b.  3,  c.  7,  8ec.^l26.  Manning's 
Onmeniaries,  182—186. 

(c)  Q.  J,  Pub.  b.  1,  ch.  8. 

id)  MarUtme  Law,  vol.  ii.  223,  edit.  N.  Y. 

{e)  VaOel,  b.  3,  ch.  7,  «ec.  133.  1  Emerigony  Traits  des  Am.  449.  Azuni, 
▼ol.  ii.  223. 

^  As  to  passage  over  foreign  territory  in  time  of  peace,  see  ante,  pp.  34,  35. 
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party,  he  ought  to  oanse  him  to  depart  as  soon  as  possible,  and 
not  permit  him  to  lie  by  and  watch  his  opportunity  for  farther 
contest  This  would  be  making  the  neutral  country  directly 
auxiliary  to  the  war,  and  to  the  comfort  and  support  of  one  party. 
In  the  case  of  the  Anna  (a),  ISir  William  Scott  was  inclined  to 
agree  with  Bynkershoeck  to  this  extent;  that  if  a  vessel  refused 
to  submit  to  visitation  and  search,  and  fled  within  neutral  terri- 
tory, to  places  which  were  uninhabited,  like  the  little 
[  *  121  ]  mud  islands  before  the  *  mouth  of  the  Mississippi,  and 
the  cruiser,  without  injury  or  annoyance  to  any  person, 
should  quietly  take  possession  of  his  prey,  he  would  not  stretch  the 
point  so  far,  on  that  account  only,  as  to  hold  the  capture  illegal 
But,  in  this,  as  .well  as  in  every  other  case  of  the  like  kind,  there 
is,  in  atrictojuref  a  violation  of  neutral  jurisdiction,  and  the  neutral 
power  would  have  a  right  to  insist  on  a  restoration  of  the  property. 
It  was  observed  by  the  same  high  authority,  in  another  case,  de- 
pending on  a  claim  of  territory  (b),  ''that  when  the  fact  is  estab- 
lished, it  overrules  every  other  consideration.  The  capture  is 
done  away;  the  property  must  be  restored,  notwithstanding  that 
it  may  actually  belong  to  the  enemy." 

A  neutral  has  no  right  to  inquire  into  the  validity  of  a  cap- 
ture, except  in  cases  in  which  the  rights  of  neutral  jurisdiction 
were  violated;  and,  in  such  cases,  the  neutral  power  will  restore 
the  property,  if  found  in  the  hands  of  the  offender,  and  within 
its  jurisdiction,  regardless  of  any  sentence  of  condemnation  by 
a  court  of  a  belligerent  captor  (c).  It  belongs  solely  to  the  neu- 
tral government  to  raise  the  objection  to  a  capture  and  title, 
founded  on  the  violation  of  neutral  rights.*  The  adverse  bel- 
ligerent has  no  right  to  complain,  when  the  prize  is  duly  libelled 
before  a  comp>etent  court  (d).  •If  any  complaint  is  to  be  made 
on  the  part  of  the  captured,  it  must  be  by  his  government  to  the 
neutral  government,  for  a  fraudulent,  or  unworthy,  or  unneces- 
sary submission  to  a  violation  of  its  territory,  and  such  submis- 
sion will  naturally  provoke  retaliation.  In  the  case  of  prizes 
brought  within  a  neutral   port,  the  neutral  sovereign  exercises 

(a)  r»  Rob.  Rep.  365. 

(b)  The  Vrow  Anna  Catharina,  5  Rob.  Rep.  15. 

{c)  The  Arropant©  Baroelones,  7  Wheaton,  496.    The  Austrian  Ordinance  of 
Neutrality,  AuguHtlth,  180H,  art.  18.     La  Amistad  de  Rues,  5  Wheaton^  390. 
(d)  Case  of  the  Etrnsco,  3  Rob.  Rep.  162,  note. 
''Compare  with  obflervations,  ante,  p.  117. 

136 


Lee  VL]  OP  THE  LAW  OJP  NATIOBS.  *  128 

jorisdiction  so  far  as  to  restore  the  property,  of  its 
*owii  sabjects,  illegally  captured;  and  this  is  done,  [*122] 
says  Yalin  (a),  by  way  of  compensation  for  the  asylam 
granted  to  the  captor  and  his  prize.  It  has  been  held  in  this 
ooantry,  that  foreign  ships,  offending  against  onr  laws,  within 
oar  jorisdiction,  may  be  pursued  and  seized  upon  the  ocean,  and 
.  rightfully  brought  into  our  ports  for  adjudication  (b). 

The  government  of  the  United  States  was  warranted  by  the 
law  and  practice  of  nations,  in  the  declarations  made  in  1793,  of 
the  n^es  of  neutrality,  which  were  particularly  recognized  as 
necessary  to  be  observed  by  the  belligerent  powers,  in  their  inter- 
ooarse  with  this  country  (c).  These  rules  were,  that  the  original 
arming  or  equipping  of  vessels  in  our  ports,  by  any  of  the  powers 
'at  war,  for  military  service,  was  unlawful;  and  no  such  vessel 
was  entitled  to  an  asylum  in  our  ports.  The  equipment  by 
them  of  government  vessels  of  war,  in  matters  which,  if  done  to 
other  vessels,  would  be  applicable  equally  to  commerce  or  war, 
was  lawful.  The  equipment  by  them  of  vessels  fitted  for  mer- 
chandise and  war,  and  applicable  to  either,  was  lawful ;  but  if  it 
were  of  a  nature  solely  applicable  to  war,  it  was  unlawful.  And 
if  the  armed  vessel  of  one  nation  should  depart  from  our  juris- 
diction, no  armed  vessel,  being  within  the  same,  and  belonging 
to  an  adverse  belligeri^t  power,  should  depart  until  twenty-four 
hours  after  the  former,  vnthout  being  deemed  to  have  violated 
the  law  of  nations  (d).  Congress  have  repeatedly,  by  statute, 
made  suitable  provision  for  the  support  and  due  observance  of 
similar  rules  of  neutrality,  and  given  sanction  to  the 
principle  of  them,  as  being  *  founded  in  the  universal  [  *  128  ] 
law  of  nations.  It .  is  declared  to  be  a  misdemeanor 
for  any  citizen  of  the  United  Stat^,  within  the  territory  or  juris- 
diction thereof,  to  accept  and  exercise  a  commission  ^  serve  a 
foreign  prince,  state,  colony,  district,  or  people,  in  war,  by  land 
or  by  sea,  against  any  prince,  state,  colony,  district,  or  people, 

{a)  Com,  tome  ii.  274. 

ih)  The  Marianna  Flora,  11  WheaUm,  42. 

(c)  Vattel,  b.  3.  sec,  104.  Wolfius^  sec.  1174.  Austrian  Ordinance  of  Xeu- 
trtilitff,  Auffugt  1th  1803.  Ooura  de  Droit  Public,  par  M.  Pinheiro-Ferreira, 
tome  ii.  p.  44—47. 

id)  IntiruetioM  to  the  Collectors  of  the  Customs,  August  4th,  1793.  Mr.  Jeffer- 
son^ 8  Letters  to  Mr.  Oenet,  ofhih  and  \lth  June,  1793.  His  Letter  to  Mr.  Morris^ 
of  16(A  August^  1793.  Mr.  Pickering^ s  LHter  to  Mr,  Pinckney,  January  16tt, 
1797.    His  Letter  to  M.  Adet,  January  20th,  1796. 
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im  the  United  States  ue  at  peace;  or  for  any  person,  ex- 
bjeot  or  oitizen  of  any  foreign  prince,  state,  colony,  dis- 
)eople,  tiBDBientlf  within  the  United  States,  on  board  of 
ign  armed  veasel,  witbin  the  territory  or  jorisdictJon  of 
id  States,  to  enlist  or  enter  himself,  or  hire  or  retain 
person  to  enlist  or  enter  himself,  or  to  go  beyond  the 
jorisdiction  of  the  United  States,  with  intent  to  be  en- 
entered  in  the  service  of  any  foreign  prince,  state, 
istrict,  or  people,  as  a  soldier,  or  mariner,  or  seaman;  or 
i  and  arm,  or  to  increase  or  angment  the  force  of  any 
Bssel,  with  intent  that  such  Teasel  be  enployed  in  the 
f  any  foreign  power  at  war  with  another  power,  with 
>  are  at  peace;  or  to  b^n,  or  set  on  foot,  or  provide,  or 
;he  means  for  any  military  expedition  or  enterprise,  to 
d  on  from  thence  against  the  territory  or  dominions  of 
gQ  prince,  or  state,  or  of  any  colony,  district  or  people, 
>m  we  are  at  peace ;  or  to  hire  or  enlist  troopa  or  seaman, 
•□military  or  naval  Bervioe;  or  to  be  concerned  in  fitting 
ressel,  to  orniBe  or  commit  hostilities  in  foreign  service, 
\  nation  at  peace  with  us;  and  the  vessel,  in  this  latt«r 
lade  subject  to  forfeiture.  The  President  of  the  United 
also  authorized  to  employ  force  to  compel  any  foreign 
depart,  which,  by  the  law  of  nations,  or  by  treaty,  ought 
main  within  the  United  States,  and  to  employ  the  pnh- 
generally,  in  enforcing  the  observance  of  the  duties  of 
y  prescribed  by  law  (a).  In  the  case  of  the  Santiseima 
'.  (b),  it  was  decided,  that  captures  made  by  a  vessel  so 
fitted  out,  whether  a  public  or  private  armed  ship,  were 
1  that  the  original  owner  was  entitled  to  retititntiou,  if 
erty  was  brought  within  oar  jurisdiction;  bnt  that  an 
utfit  did  not  affect  a  capture  made  after  the  cmise  to 
e  outfit  bad  boan  applied  had  terminated.  The  offence 
)sited  with  the  voyage,  and  the  delictum  ended  with  the 
ion  of  the  craise. 


n/CmffTev.  ef  nth  June,  179i.  ^nAQOth  April,  im8,  ch.  »)3.  Bv  l>n 
igreeaof  March  IQtli,  I83H.  ch.  31,  the  provisions  of  the  set  of  iP18 
■ged  and  npplied  (o  any  inililary  expedition  or  enterprise  Bgaiiist 

ory  of  any  foreign  prince  or  state,  or  of  any  colony,  o'slrict  or 
iterminona  with  the  Uait«d  States,  and  with  whuu  they  are  at 

'iealim.  383. 
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Flues  in  Neutral  Ports. — Thoagh  a  belligerent  vessel  may 
not  enter  within  neutral  jurisdiction,  for  hostile,  purposes,  she 
may,  consistently  with  a  state  of  neutrality,  until  prohibited  by 
the  neutral  power,  bring  her  prize  into  a  neutral  port,  and  sell 
it  (a).  The  neutral  power  is,  however,  at  liberty  to  refuse  this 
privilege,  provided  the  refusal  be  made,  as  the  privilege  ought 
to  be  granted,  to  both  parties,  or  to  neither.  The  United  States, 
while  a  neutral  power,  frequently  asserted  the  right  to  prohibit, 
at  discretion,  the  sale  within  their  ports,  of  prizes  brought  in  by 
the  belligerents,  and  the  sale  of  French  prizes  was  allowed  as  an 
indulgence  merely,  until  it  interfered  with  the  treaty  with  Eng- 
land of  1794,  in  respect  to  prizes  made  by  privateers  (6).  In 
the  opinion  of  some  jurists,  it  is  more  consistent  with  a  state 
of  neutrality,  and  the  dictates  of  true  policy,  to  refuse  this 
favor;  for  it  must  be  yery  inconvenient  to  permit  the  privateers 
of  contending  nations  to  assemble,  together  with  their  prizes,  in 
a  neutral  port  The  edict  of  the  States  General  of  1656,  forbade 
foreign  cruisers  to  sell  their  prizes  in  their  neutral  ports,  or  cause 
them  to  be  unladen;  and  the  French  ordinance  of  the  marine  of 
1681,  contained  the  same  prohibition,  and  that  such  vessels 
should  not  continue  in  port  longer  than  twenty -four  hours,  un- 
less detained  by  stress  of  weather  (c).  The  admission  into  neu- 
tral ports  of  the  public  ships  of  the  belligerent  parties,  without 
prizes,  and  under  due  regulations,  is  considered  to  be  a  favor, 
required  on  the  principle  of  hospitality  among  friendly  powers, 
and  it  has  been  uniformly  conceded  on  the  part  of  the  United 
States  (d). 

Enemy's  Property  iu  a  Neutral  Vessel. — But  neutral  ships 

do  not  afford  protection  to  enemy's  property,  and  it  may  be  seized 
i{  found  on  board  of  a  neutral  vessel,  beyond  the  limits  of  the 
neutral  jurisdiction.     This  is  a  clear  and  well-settled  principle  of 


(o)  Bfnk,  b.  1,  c.  15.     Vattel,  b.  3,  ch.  7,  sec.  132.      Martens,  b.  8,  ch.  6, 
•ec  6.    Hopner  v.  Appleby,  5  Mason's  Rep.  77. 

(6)  IiufmdioiM  to  the  American  Ministers  to  France,  July  15th,  1797.     Mr. 
fichenng'n  Letters  to  Mr.  Adet,  May  24M,  and  November  15/A,  1796.     Em  Let- 
^^^r.Pinekney,  January  16M,  1797. 
ic^  Voim'g  Com.  tome  ii.  272. 

[i]  Mr.  Jefferson^s  Letter  l4t  Mr.  Hammond^  Sept.  9f*,  1793.  Instructions  to 
tke  Amniean  Commissioners  to  France,  July  15rA,  1797.  Cours  de  Droit  Public 
P*T  M,  Finheiro-Ferreira,  tome  ii.  p.  47.  Sacb  pablic  vessels  are  exempt 
iromtbejarisdiction  of  the  local  authorities^  bat  tbis  exemption  does  not 
ttteod  to  private  veasels.     Vide  infra,  p.  156,  note. 
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the  law  of  nations  (a).     It  was  formerly  a  qnestioo, 

125  ]  whether  the  oeatral  *  ship  ooDveyiug  enemy's  property, 

was  not  liable  to  oonfiscation  for  that  canse.   This  was  the 

law  of  France,  in  cases  in  which  the  master  of  the  vessel  know- 
[ly  took  on  board  enemy's  property;  but  Bynkershoeck  truly 
lerves,  that  the  master's  knowledge  is  immaterial  in  this  case, 
I  that  the  rale  in  the  Bomau  law,  making  the  vessel  liable  for 
<  fraadolent  act  of  the  master,  was  a  mere  fisoal  regnlation,  and 
.  not  apply;  and  for  the  nentral  to  cany  enemy's  goods  is  not 
awtal,  like  smaggling,  and  does  not  affect  the  neatral  ship, 
there  be  nothing  nnfair  in  the  oooduot  of  the  neatral  master, 
will  even  be  entitled  to  his  reasonable  demurrage,  and  his 
ight  for  the  carriage  of  tlie  goods,  though  be  has  not  carried 
m  to  the  place  of  destination.  They  are  said  to  be  seized  and 
idemned,  not  ex  delicto,  bat  only  ex  re.  The  capture  of  them 
the  enemy,  is  a  delivery  to  the  person,  who,  by  the  rights  of 
r,  was  substituted  for  the  owner  (&).     Bynkershoeck  (c)  thinks 

master  is  not  entitled  to  freight,  because  the  goods  were  not 
ried  to  the  port  of  destination,  though  he  admits  that  the 
tch  lawyers,  and  the  corwolalo,  give  freight.  Bat  the  allow- 
le  of  freight  in  that  case  has  been  the  oaiform  practice  of  the 
glisb  admiralty  tor  near  two  oentories  past,  except  when  there 
1  some  circumstance  of  malajidea,  or  a  departure  from  a  strictly 
per  nentral  conduct  (d).  The  freight  is  paid,  not  pro  rata, 
.   m  toio,  because    capture    is   considered    as   delivery,    and 

captor   pays  the  whole   freight,   because  he  represents  his 

enemy    by   posaessing   himself  of    the   enemy's  goods 

126]  *  jure  belli,  and  he  interrupts  the  actual  delivery  to  the 

coDsigoee  {e). 
?he  right  to  take  enemy's  property  on  board  a  nentral  ship, 

been  much  contested  by  particular  nations,  whose  inter- 
I  it  strongly  opposed.  This  was  the  case  with  the  Dutch 
he  war  of  1756,  and  Mr.  Jeakinson  (afterwards  Earl  of  Liv- 

i)  Orolitw,  I.  3,  ch.  6,  sec.  6.  Heititc.  de  Nav.  ob.  wet  eh.  3,  seP.  9.  fljmi. 
L  Pub.  ch.  14.  Locceniua  de  Jure  mar.  ei.  nnv.  b.  2,  c.  4,  sec.  2.  Jfo/'ojr 
are  maritime,  b.  1,  c.  1,  sect,  19.  Lamprfdi  du  Commercf  lies  nmtroi,  sect. 
II.  Vallfl.  h,  3,  ch.  T,  nee.  115.  Aanafrinn^.lolhePnuvian  JlanorUil. 
lulal  de  la  Xer,  par  Boucher,  tome.  ii.  cb.  373,  3TG.  sect.  1004. 
)  Vattfi.  b.  3,  eh.  7,  sec.  115. 
)  B.  1,  ch.  14. 

')  Jenkiiuojt'*  DiMOUTM  in  1757,  p.  13.     The  Atlas,  3  Eob.  Sep.  304,  note. 
iDfr  to  the,  Pnuuian  Memorial,  1753. 
)  The  Copeahagen,  1  Sob.  Sep.  289. 
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erpool)  pablished,  in  1757,  a  discourse,  very  fall  and  satisfactory, 
on  the  ground  of  authority  and  usage,  in  favour  of  the  legality 
of  the  right,  when  no  treaty  intervened  to  control  it  The  rule 
has  been  steadily  maintained  by  Great  Britain.  In  France  it 
has  been  fluctuating.  The  ordinance  of  the  marine  of  1681,  as- 
serted the  ancient  and  severe  rule  that  the  neutral  ship,  having 
on  board  enemy's  property,  was  subject  to  confiscation.  The 
same  rule  was  enforced  by  the  arrets  of  1692  and  1704,  and  re- 
laxed by  those  of  1744  and  1778  (a).  In  1780,  the  Empress  of 
Russia  proclaimed  the  principles  of  the  Baltic  code  of  neutrality, 
and  declared  she  would  maintain  them  by  force  of  arms.  One  of 
the  articles  of  that  code  was,  that  *'  all  effects  belonging  to  the 
subjects  of  the  belligerent  powers,  should  be  looked  upon  as  free 
on  board  of  neubral  ships,  except  only  such  goods  as  were  contra- 
band." The  principal  powers  of  Europe,  as  Sweden,  Denmark, 
Prussia,  Germany,  Holland,  France,  Spain,  Portugal,  and  Naples, 
and  also  these  United  States,  acceded  to  the  Russian  principles 
of  neutrality  (6).  But  the  want  of  the  consent  of  a  power  of 
Boch  decided  maritime  superiority  as  that  of  Great  Britain,  was 
an  insuperable  obstacle  to  the  success  of  the  Baltic  conventional 
law  of  neutrality;  and  it  was  abandoned  in  1793,  by  the  naval 
powers  of  Europe,  as  not  sanctioned  by  the  existing  law  of 
nations,  iu  every  case  in  which  the  doctrines  of  that 
oode  Mid  not  rest  upon  positive  compact  During  the  [  *  127  ] 
whole  oour&e  of  the  wars  growing  out  of  the  French 
revolution,  the  government  of  the  United  States  admitted  the 
English  rule  to  be  valid,  as  the  true  and  settled  doctrine  of  inter- 
national law;  and  that  enemy's  property  was  liable  to  seizure  on 
board  of  neutral  ships,  and  to  be  confiscated  as  prize  of  war  (c). 
It  has,  however,  been  very  usual  in  commercial  treaties,  to  stipu- 
late, that  free  ships  should  make  free  goods,  contraband  of  war 
always  excepted;  but  such  stipulations  are  to  be  considered  as 
reding  on  conventional  law  merely,  and  as  exceptions  to  the 
operation  of  the  general  rule,  which  every  nation  not  a  party  to 
the  stipulation  is  at  perfect  liberty  to  exact  or  surrender.     The 

(fi)  Vaiin^s  Com.  1,  3,  tit.  9,  des  Prizes^  art.  7. 

(ft)  New  Ann.  Beg.  for  1780,  tit.  Public  Papers,  p.  IIH— 120.  Marten's  Sum- 
mary, 327,  edit.  Phil.     Journals  of  Congress,  vol.  vji.  p.  68  T^o. 

(e)  Mr.  Jegrermn's  Letter  to  M.  Genet,  July  24<A,  1793.  M-  Pickering's  Let- 
ter to  Mr.  Pinckney,  January  ISth,  1797.  Letter  of  Messrs.  Pinckney^  Marvhall, 
fund  Qerry,  to  the  French  Ooverntneni^  January  27i/*,  1798. 
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toman  Porte  vas  the  first  power  to  abandoD  the  BDcieot  mle, 
d  she  Btipnlated,  ia  her  treaty  iritb  Fraace  in  1604,  that  free 
ips  shoDld  make  free  goods,  and  she  afterwards  couseBted  to 
)  same  provision  in  her  treaty  with  Holland  in  1612;  and  ac- 
rdiog  to  Aziini  (a),  Tnrkey  has,  at  all  times,  on  interaational 
estioQS,  given  an  example  of  moderation  to  the  more  civilized 
wers  of  Europe. 

The  effort  made  by  the  Baltic  powers,  in  1801,  to  recall  and 
force  the  doctrines  of  the  armed  nentrality  in  1780,  was  met, 
A  promptly  overpowered,  and  the  confederacy  diBsolved  by  the 
val  power  of  England.  Bnssta  gave  np  the  poini,  and  by  her 
ivention  with  England  of  the  17tb  of  June,  1801,  expressly 
reed,  that  enemy's  property  was  not  to  be  protected  on  board 
neutral  ships.  The  mle  has  since  been  very  generally  ac- 
ieeced  in;   sad   it  was  expressly  recognized  in  the  Aastrian 

ordiosDce  of  nentrality,  pnblisbed  at  Vienna  the  7th  of 
128]  Angnst,   1803.     Its   reason  *and   authority  have  been 

ably  vindicated  by  English  statesmen  and  jnristB,  and 
rticolarly  by  Mr.  Ward,  in  his  treatise  of  the  relative  rights 
d  duties  of  belligerent  arvi  iteutral  povxra  in  maritime  affairs, 
blisbed  in  1801,  and  which  exhannted  all  the  law  and  learning 
plicable  to  the  qnestion  (b).* 
Eteatral  Property  In  an  Enemy's  VeBael.— It  is  also  a  prin- 

>le  of  the  law  of  nations  relative  to  neutral  rights,  that  the  ef- 
!ts  of  nentrals,  fonnd  on  board  of  enemy's  vessels,  shall  be  free; 
d  it  is  a  right  as  fully  and  tirmly  settled  as  the  other,  though, 

a)  Mnritime  Law  of  Europe,  vol.  ii.  163. 

b)  Mr.  MaDning,  in  his  Cntntifnlarien  m  the  Lam  of  Nalionii,  p.  203 — 24H, 
irfiBcnssed  the  qnestion  whether  "free  ships  make  free  ([ociil«,"  quite  nt 
^  and  with  great  strenf[th  of  reasoning.  He  vindicntes  the  helligerent 
iit  OKainst  the  diictrine  or  the  Baltic  powera  upon  solid  [irincipleit.  and 
>n  the  anthoritj  of  the  Coimohlo  det  mart,  and  of  the  most  emi  nent  Enro- 
in  juri^ta  who  have  written  on  the  law  nf  nnliona  within  (he  last  tivo 
itiiries.  The  principal  authorities  have  been  already  referred  to  at  pages 
I,  12.5.  n.  a.  Mr.  Manninff  also  examines  the  question  on  the  authnritjuf 
tcustomary  and  conventional  law  nf  nations,  by  n  review  of  a  Rueteasinn 
Lreaties,  hetween  European  powera  from  the  year  13.il  to  the  present  X  imcs. 
e  reetilt  is,  that  there  is  nothing  like  system  i:r  ronsistency  ot  principle  in 
'  conventional  law  of  Europe.  Tlie  belli)[erent  mle  has  been  altemstely 
>pled  and  rejected,  and  qualified  with  infinite  vicissitude,  and  ao  as  to 
ve  the  rule,  as  a  iieneral  and  settled  principle  of  international  law,  when 
;  disturbed  by  positive  stipulations,  in  f^H  force.     Camm.  p.  244— SSO. 

Discussion  of  the  status  of  enemy's  property  on/neutrol  vemels.  which 
a  bexuD  ante,  p.  1 17,  is  partially  resumed  iu  the  setwnd  poragroph  below, 
1  fully  resumed  porf,  p.  131. 
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like  that,  it  is  often  changed  by  positive  agreement  (a).  The 
principle  is  to  be  met  with  in  the  Consolato  del  Mare,  and  the 
property  of  the  nentral  is  to  be  restored  without  any  compensa- 
tion for  detention,  and  the  other  necessary  inconyeniences  incident 
to  the  capture.  The  former  ordinances  of  France  of  1543,  1585, 
and  1681,  declared  snch  goods  to  be  lawful  prize;  and  Yalin  (&) 
justifies  the  ordinances,  on  the  ground,  that  the  neutral,  by 
putting  his  property  on  board  of  an  enemy's  vessel ,  favours  the 
enemy's  commerce,  and  agrees  to  abide  the  fate  of  the  vessel. 
But  it  is  fully  and  satisfactorily  shown,  by  the  whole  current  of 
modem  authority,  that  the  neutral  has  a  perfect  right  'to  avail 
himself  of  the  vessel  of  his  friend,  to  transport  his  property;  and 
Bynkershoeck  has  devoted  an  entire  chapter  to  the  vindication  of 
the  justice  and  equity  of  the  right  (c),^ 

The  two  distinct  propositions,  that  enemy's  goods  found  on 
board  a  neutral  ship,  may  lawfully  be  seized  as  prize  of  war,  and 
that  the  goods  of  a  neutral  found  on  board  of  an 
*  enemy's  vessel,  were  to  be  restored,  have  been  ex-  [  *  120  ] 
plidtly  incorporated  into  the  jurisprudence  of  the  United 
States,  and  declared  by  the  Supreme  Court  (d)  to  be  founded  in 
the  law  of  nations.  The  rule,  as  it  was  observed  by  the  court, 
rested  on  the  simple  and  intelligible  principle,  that  war  gave  a 
full  right  to  capture  the  goods  of  an  enemy,  but  gave  no  right  to 
capture  the  goods  of  a  friend.  The  neutral  flag  constituted  no 
protection  to  enemy's  property,  and  the  belligerent  flag  commu- 
nicated no  hostile  character  to  neutral  property.  The  character 
of  the  property  depended  upon  the  fact  of  ownership,  an^  not 
upon  the  character  of  the  vehicle  in  which  it  is  found.  After  vin- 
dicating the  simplicity  and  justice  of  the  original  rule  of  the  law 
of  nations,  against  the  speculations  of  modem  theorists,  and  the 
uUima  ratio  of  the  armed  neutrality,  which  attempted  to  efTect  by 

(o)  GrotiuSy  b.  3,  ch.  6,  and  16.  Bpnk,  ch.  13.  Vatiel,  b.  3,  ch.  7,  Rec.  116. 
Anifwer  io  the  Prussian  Memorial^  1753.  Mr.  Jejferson^s  Letter  to  M.  Genet , 
Jnly^ith,  1793.     Mr.  Pickering^ s  Letter  to  Mr.  Pinchney,  January  lOth,  1797. 

(6)  Com.  b.  3,  tit.  9,  des  Prizes^  art.  7. 

(e)  Conmlat  de  la  Mer,  par  Boucher,  tome  ii.  ch.  276,  sec.  1012,  1013.  Hei- 
Mcdiu,  de  Nov.  ob.  vect.  ch.  2,  sec.  9.  Opera,  tome  11.  part  1,  p.  349 — 355. 
Vattd,  b.  3,  cb.  7,  sec.  116.     Bynk.  ch.  13. 

{d)  The  Nerelde,  9  Cranch,  388. 

'*  DiflCdssion  of  tbe  statos  of  nentral  property  in  enemy's  vessels,  wbicb 
was  beioin  ante,  p.  117,  is  partially  resumed  in  the  next  paragraph  below, 
and  fdlly  resnmed  at  the  beginning  of  p.  132,  post.  From  this  point  it  is 
continaed  to  the  end  of  tbe  chapter. 
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I  a  rerolation  in  the  law  of  nations;  the  ooort  stated,  that  na- 
I  have  changed  this  simple  and  natural  principle  of  pnblio 
hj  conventioaa  between  themselTes,  in  whole  or  in  patt,  as 
believed  it  to  be  for  their  interest,  bnt  that  the  one  propoai- 
that  free  ships  shoald  make  free  goods,  did  not  necessarily 
y  the  couTerse  proposition,  that  enemy's  ships  shoald  make 
ly's  goods.  If  a  treaty  established  the  one  proposition,  and 
silent  as  to  the  other,  the  other  stood  precisely  as  if  there 
been  no  stiptilation,  and  apon  the  ancient  rnle.  The  stipnla- 
that  Dentral  bottoms  should  make  nentral  goods,  was  a  oon- 
on  made  by  the  belligerent  to  the  neatral,  and  it  gave  to  the 
ral  flag  a  capacity  not  given  to  it  by  the  law  of  nations.  On 
>ther  hand,  the  stipnlation  subjecting  nentral  property  found 
le  vessel  of  an  enemy  to  condemnation  as  prize  of  war,  was  a 
eseiou  made  by  the  nentral  to  the  belligerent,  and  took  from 

the  nentral  a  privilege  he  possessed  tinderthelawof  na- 
30  ]  tioDs;  but  neither  reason  nor  practice  *rendered  the  two 

concessions  so  indissoluble,  that  the  one  could  not  exist 
out  the  other.  It  rested  entirely  in  ttie  discretion  of  the 
racting  parties,  whether  either  or  both  should  be  grant«d. 
two  propositions  are  distinct  and  independent  of  each  other, 
they  have  frequently  been  kept  distinct  hj  treaties,  which 
dated  for  the  one,  and  not  for  the  other  (a)." 
le  government  of  the  United  States,  in  their  recent  negotia- 
)  with  the  republics  in  South  America,  have  pressed  vety 
estly  for  the  introduction  and  Astablishnient  of  the  principle 
le  Baltic  code  of  1780,  that  the  friendly  flag  should  cover  the 
o;  and  this  principle  is  incorporated  into  the  treaty  between 
Dnited  States  and  Colombia,  in  1825,  and  into  the  treaty  of 
Ration  and  commerce  between  the  United  States  and  the  re- 

The  CjRnet,  2  Dodimn'a  Adm.  Brp.  299.  8.  P. 

rhe  Nereiile,  9  Cranch,  388,  418  (18151.  Opposed  to  this  doctrine  was 
nntention.  thnt  if  the  neatmt  flag  makes  the  carico  neutral,  the  honlile 
aakes  the  carso  hoRtile.  Such  rensoning  is  purelj  verbal,  its  premises 
;bnt  eKureH  of  speech.  It  is  not  the  flngcf  the  nentral,  bnt  hinriehl  to 
inity  from  bein^  interfered  with  by  others  in  their  qnarrela,  thatshouM 
ct  his  carfco;  ana  the  Bame  right  wontd  protect  his  goods  on  the  ves:«el 
>flligeretit.  There  is,  therefore,  no  rcRaon  why  an  express  ngreement 
le  part  of  a  belligerent  to  refrain  from  interfering  with  hoatile  goods  iu 
■al  ve«sels  ebonld  be  held  to  imply  an  agreement  on  the  part  ofiL  nen- 
o  submit  to  interference  with  nentral  coods  in  hostile  vessels.  On  the 
ary,  the  implication  is.  that  the  belli((ereut'a  ap«ement  to  forbear  waa 
tied  to  give  an  extended  appltcation  to  the  principle  of  non-interfereuce 

noD-oombataute. 
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public  of  Chili,  in  1832  (a).  The  introduction  of  thoee  new  re- 
pablios  into  the  great  commnnity  of  civilized  nations,  has  jnatly 
been  deemed  a  yery  favourable  opportunity  to  inculcate  and 
establish,  under  their  sanction,  more  enlarged  and  liberal  doctrines 
on  the  subject  of  national  rights.  It  has  been  the  desire  of  our 
government  to  obtain  the  recognition  of  the  fundamental  princi- 
ples, consecrated  by  the  treaty  with  Prussia  in  1785,  relative  to  the 
perfect  equality  and  reciprocity  of  commercial  rights  between 
nations;  the  abolition  of  private  war  upon  the  ocean;  and  the  en- 
largement of  the  privileges  of  neutral  commerce.  The  rule  of 
public  law,  that  the  property  of  an  enemy  is  liable  to  capture  in 
the  vessel  of  a  friend,  is  now  [that  is,  about  1825,]  declared,  on  the 
part  of  our  government,  to  have  no  foundation  in  natural  right; 
and  that  the  usage  rests  entirely  on  force.  Though  the  high  seas 
are  a  general  jurisdiction,  common  to  all,  yet  each  nation  has  a 
special  jurisdiction  over  its  own  vessels,  and  all  the  maritime 
nations  of  modern  Europe  have,  at  times,  acceded  to  the  principle, 
that  the  property  of  an  enemy  should  be  protected  in  the  vessel 
of  a  friend.  No  neutral  nation,  it  is  said,  is  bound  to 
snbmit  to  the  usage;  and  the  neutral  may  have  ^yielded,  [  *  131  ] 
at  one  time,  to  the  usage,  without  sacrificing  the  right  to 
vindicate,  by  force,  the  security  of  the  neutral  flag  at  another. 
The  neutral  right  to  cover  enemy's  property  is  conceded  to  be  sub- 
ject to  this  qualification:  that  a  belligerent  nation  may  justly  re- 
fuse to  neutrals  the  benefit  of  this  principle,  unless  it  be  conceded 
also  by  the  enemy  of  the  belligerent  to  the  same  neutral  fiag  (b). 
But,  whatever  may  be  the  utility  or  reasonableness  of  the  neu- 
tral claim,  under  such  a  qualification,  I  should  apprehend  the 
belligerent  right  to  be  no  longer  an  open  question;  and  that  the 
authority  and  usage  on  which  that  right  rests  in  Europe,  and  the 

(a)  It  was  stipalated  in  thoee  American  treaties,  that  as  between  the 
parties,  free  ships  should  give  freedom  to  goods — that  the  flag  should  cover 
the  cargo  even  of  enemies,  contraband  goods  excepted,  and  shonld  also  cover 
the  persons,  tfaoagh  enemies,  unless  they  were  officers  or  soldiers  in  actnal 
service.  Bat  the  provision  was  only  to  apply  to  those  i)OWers  who  Recognized 
the  principle,  and  nential  property  found  on  board  enemy's  vessels  were, 
under  the  above  stipulation,  liable  to  capture.  If,  however,  the  neutral  flag 
did  not  protect  enemy's  property,  then  the  goods  of  a  neutral  on  board  of  an 
enemy's  vessel  were  to  be  fiie.  Treaty  with  Cotombin^  art  12,  13.  Treaty  with 
CkUe,  art.  12,  13.  Treaty  with  Venezuela,  art  15.  Treaty  with  the  Perv^Boti- 
tian  Omfederation,  art.  11,  12. 

(b)  Lkter  of  Mr,  Adams,  Secretary  of  Slate,  to  Mr,  Andemon^  ^th  May,  1823. 
Fretideni^s  Message  to  the  Senate  of26lh  December,  1825,  and  to  the  House  ofBe^ 
preseniatives,  March  15^A,  1826. 
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ig,  explicit,  and  aathoritatiTe  admiaeion  of  it  by  this  coootiy, 
re  coQcliided  us  from  making  it  a  sabjeot  ot  coQtroversy;  and 
>t  we  are  bound,  in  trnth  and  jostice,  to  snbmit  to  its  regular 
ircise,  in  eyery  case,  and  with  every  belligerent  power  who 
)s  not  freely  renounce  it." 

[t  has  been  a  matter  of  diacoeBion,  whether  the  captor  of  the 
jmy'e  vensel  be  eatitled  to'  freight  from  the  owner  of  the  neutral 
xb  fouod  onboard,  and  restored.  Under  certain  circnmetancM. 
I  captor  has  been  considered  to  be  entitled  to  freight,  even 
•ugh  the  goods  were  carried  to  the  claimants  own  country,  and 
tored:  and  he  clearly  is  entitled  to  freight,  if  he  performs  the 
'age,  and  carries  the  goods  to  the  port  of  original  destinatioa 
no  other  case  is  freight  due  to  the  captor,  and  the  doctrine  of 
I  rafa  freight  is  entirely  rejected,  because  it  would  involve  a 
ze  court  iu  a  labyrinth  of  minate  inquiries  and  considerstiona, 
bhe  endeavour  to  ascertain,  in  every  case,  the  balance  of  advan- 
e  or  disadvantage,  which  an  interruption  and  loss  of  the  origi- 
voyage,  by  captnre,  might  have  produced  to  the  owner  of  the 

goods  (a). 
132]        *  In  the  case  of  the  Nereide  (b),  the  Snpreme  Court  of 

the  United  States  carried  the  principle  of  immunity  of 
itntl  property  on  board  an  enemy's  vessel,  to  the  extent  of  al- 
ing  it  to  be  laden  on  board  an  armed  belligerent  cruiser;  and 
ras  held,  that  the  goods  did  not  loee  their  neutral  character, 
even  in  consequence  of  resistance  made  by  the  armed  vessel, 
ivided  the  neutral  did  not  aid  iu  sncb  armauient  or  resistance^ 
.withstanding  he  had  chartered  the  whole  vessel,  and  was  on 
rd  at  the  time  of  the  resistance.  The  act  of  arming  was  the 
of  the  belligerent  party,  and  the  neutral  goods  did  not  con- 
)Ute  to  the  armament,  further  than  the  freight,  which  would  be 
d  if  the  vessel  was  unarmed,  and  neither  the  goods  nor  the 
itral  owner  were  chargeable  for  the  hostile  acts  of  the  bellig- 

i)  Bgnk.  Q.  J.  Pub.  b.  1,  ch.  13.     The  Fortona,  4  Rob.  Sep.  m    Tb« 
DA,  5  Rob.  Rqt.  67.     Vrow  Anns  CstbnriDa.  6  Rob.  Rep.  WS. 
•  )  9  Cranch'»Rep.  398. 
It  has  generally  been  pnrt  of  tbe  political  policy  of  tfaeexeentivedepart- 
it  of  oor  (toveranient  to  secure  to  thecomiOErce  of  ^OIl•ooml)atanL1exe^l)>■ 
l  from  nnneceaanry  interference.     The  pmlection  which  itittmntionnl  law 
rda  to  neutral  goods  enrricd  by  L>eIli){ercatH.  Ihia  department  has  sought 
xtend  to  belligerent's  goods  carrii-il  by  neutmls.     Dut  the  cn-oniinatB 
icial  department,  npceiisarilyiidministenugthe  law  in  force,  has  nnifiinnlj 
lidered  as  lawf\|]  priie  enemy's  jcuods  no  neutml    vesnels.      Whttrton, 
irnat  Dig..  Vol.  III.  p.  303;  The  Nereide,  U  Uraoch,  3»d,  41S  (181S). 
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erent  vessel,  if  the  neutral  took  do  part  in  the  resistance.  A  con  • 
temporary  decision  of  an  opposite  character,  on  the  same  point, 
was  made  hy  the  English  High  Court  of  Admiralty,  in  the  case  of 
the  Fanny  (a) ;  and  it  was  there  observed,  that  a  neutral  subject 
was  at  liberty  to  put  his  goods  on  board  the  merchant  vessel  of  a 
belligerent;  but  if  he  placed  them  on  board  an  armed  belligerent 
ship,  be  showed  an  intention  to  resist  visitation  and  search,  by 
means  of  the  association,  and,  so  far  as  he  does  this,  he  was  pre- 
sumed to  adhere  to  the  enemy,  and  to  withdraw  himself  from  his 

m 

protection  of  neutrality.  If  a  neutral  chooses  to  take  the  protec- 
tion of  a  hostile  force,  instead  of  his  own  neutral  character,  he 
mnst  take  (it  was  observed)  the  inconvenience  with  the  conven- 
ience, and  his  property  would,  upon  just  and  sound  principles,  be 
liable  to  condemnation  along  with  the  belligerent  vessel. 

The  question  decided  in  the  case  of  the  Nereide  is  a  very  im- 
portant one  in  prize  law,  and  of  infinite  importance  in  its  practi- 
cal results;  and  it  is  to  be  regretted,  that  the  decisions  of  two 
conrts  of  the  highest  character,  on  such  a  point, 
*  should  have  been  in  direct  contradiction  to  each  other.  [  *  133] 
The  same  point  afterwards  arose,  and  was  again  argued, 
and  the  former  decision  repeated,  in  the  case  of  the  Atalanta  (&). 

It  was  observed  in  this  latter  case,  that  the  rule  with  us  was 
ooirect  in  principle,  and  the  most  liberal  and  honouvable  to  the 
jurisprudence  of  this  country.  The  question  may,  therefore,  bo 
considered  here  as  at  rest,  and  as  having  received  the  most  author- 
itative decision  that  can  be  rendered  by  any  judicial  tribunal  on 
this  side  of  the  Atlantia 

(a)  1  Dodson's  Adm.  Eep.  443; 
(ft)  3  WheaUm,  409. 
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»i36]  »i;bcturb  vn. 

OF  KESTRICnONS  DPON  NEtJTRAL  TRADE. 

Thb  prinaipal  roBtxiction  wbioh  the  lav  ol  natdooB  imposes  on 
e  trade  of  neatrals,  i^  the  prohibition  to  forDish  the  belligerent 
irties  with  warlike  stores  and  other  articles  which  are  directlj 
ixiliary  to  warlike  purpose.  Such  goods  are  denominated  oon- 
aband  of  war,  bat  in  the  attempt  to  define  them  the  aathorities 
iTj,  or  are  deficient  in  precision,  and  the  enbjeot  has  long  been 
fmitfol  soorce  of  dispnte  between  nentral  and  belligerent  na- 

Oontraband  of  War. — In  the  time  of  Grotins,  soma  persons 
intended  for  the  rigonr  of  war,  and  others  for  the  freedom  of 
immerce.  As  nentral  nations  are  willing  to  seize  the  opportunity 
hich  war  presents,  of  becoming  carriers  for  the  belligerent 
)weTs,  it  is  natural  that  the;  shonld  desire  to  diminish  the  list 
!  contraband  as  mooh  ss  possible.  Grotins  distingtiishes  (a) 
itween  things  which  are  uBefnl  only  in  war,  as  arms  and  luama- 
ition,  and  things  which  serve  merely  for  pleasure,  and  things 
hich  are  of  a  mixed  nature,  and  OBefnl  both  in  peace  and  war. 
&  agrees  with  other  writers  in  prohibiting  neutrals  from  carry- 
\g  articles  of  the  first  kind  to  the  enemy,  as  well  aB  in  permit- 
ng  the  second  kind  to  be  carried.  As  to  articles  of  the  third 
ass,  which  are  of  indiscriminate  use  in  peace  and  war,  as  money, 
rovisionB,  ships  and  naval  stores,  he  says  that  they  ore  sometimes 
iwfnl  articles  of  nentral  commerce,  and  sometimes  not;  and  the 

question  will  depend  npon  circamstanoes  existing 
*  186  ]  *  at  the  time.     They  would  be  contraband  if  carried  to 

a  besieged  town,  camp,  or  port  In  a  ubtbI  war,  it  is 
imitted,  that  ships,  and  materials  for  ships,  become  contraband, 
ad  borsee  and  saddles  may  be  included  (b).  Vattel  speaks  with 
ime  want  of  precision,  and  only  says,  in  genersl  terms  (c),  that 

(a)  B.  3,  cJi.  1.  sec.  5. 
{b)  Bvilltr/oHh'a  Intt.  b.  1,  cb.  0. 
(cj  B.  3,  ch.  7,  MC  112. 
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commodities  particnlarly  used  in  war  are  contraband,  sncb  as  arms, 
military  and  naval  stores,  timber,  borses,  and  even  provisions,  in 
certain  junctures,  wben  tbere  are  bopes  of  reducing  tbe  enemy  by 
famine.  Looennius  (a),  and  some  otber  autborities  referred  to 
by  Yalin,  consider  provisions  as  generally  contraband;  but  Yalin 
and  Potbier  insist  tbat  tbey  are  not  so,  eitber  by  tbe  law  of  France 
or  the  common  law  of  nations,  unless  carried  to  besieged  or  block- 
aded places  (&).  Tbe  marine  ordinance  of  Louis  XIY.  (c)  in- 
cluded borses,  and  tbeir  equipage,  transported  for  military  ser- 
vice, witbin  the  likt  of  contraband,  because  tbey  were  necessary 
to  war  equipments,  and  tbis  is,  doubtless,  tbe  general  rule.  Tbey 
are  included  in  tbe  restricted  list  of  contraband  articles  mentioned 
in  the  treaty  between  tbe  United  States  and  Colombia  in  1825. 
Yalin  says,  tbat  naval  stores  bave  been  regarded  as  contraband 
from  tbe  beginning  of  tbe  last  century,  and  tbe  Englisb  prize  law 
is  very  explicit  on  tbis  poini  Naval  stores,  and  materials  for 
ship  building,  and  even  com,  grain,  and  victuals  of  all  sorts,  go- 
mg  to  the  dominions  of  the  enemy,  were  declared  contraband  by 
an  ordinance  of  Charles  I.  in  1626  (d).  Sail  cloth  is  now  held 
to  be  universally  contraband,  even  on  a  destination  to  ports  of 
mere  mercantile  naval  equipment  (e);  and  in  the  case 
of  the  Maria  (/),  it  was  held,  that  *  tar,  pitch,  and  hemp,  [  *  137  ] 
and  whatever  other  materials  went  to  the  construction 
and  equipment  of  vessels  of  war,  were  contraband  by  the  modem 
law  of  nations,  though  formerly,  when  the  hostilities  of  Europe 
were  less  naval  than  at  the  present  day,  they  were  of  a  disput- 
able nattore.  The  executive  government  of  tbis  country  has  fre- 
quently conceded,  that  the  materials  for  the  building,  equipment, 
and  armament  of  ships  of  war,  as  timber  and  naval  stores,  were 
oontraband  (g).  But  it  does  not  seem  that  ship  timber  is,  in  ae^ 
in  all  cases,  to  be  considered  a  contraband  article,  though  destined 
to  an  enemy's  port.  In  tbe  case  of  the  Austrian  vessel  27  Volante^ 
captured  by  the  French  privateer  UEtoile  de  Bonaparte^  and 

(a)  De  Jure  MariHmo^  lib.  1,  cb.  4,  note  9. 

ih)  Valin's  Qm.  tome  ii.  p.  264.  Pothier,  de  ProprUU,  No.  104. 
c)  Des  Prises,  art.  11.  « 

d)  Bobinson's  OoUee.  Mar.  p.  63. 
«)  The  Neptanos,  3  Sob,  Rep.  108. 
(/)  1  Bob.  Bep.  287.  Phil.  ed. 

Q)  Mr.  Bandolph's  Letter  to  M.  Adel,  July  6^A,  1795.  Mr.  Pickering's  Let- 
fcr  to  Mr.  Pinckney^  January  16^A,  1797.  Letter  of  Messrs.  Pinckney,  Marshall^ 
sisd  Qerry^  (q  the  Fr^meh  MirUsUr^  January  27th,  1798. 
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fa  was  canning  ship  timber  to  Messina,  an  enemy's  port,  it 
held,  b;  the  Gouacil  of  Frizee  at  Forie,  in  1807,  upon  the 
ion  of  the  advocate  geaeral,  M.  Collet  Descotils,  that  the  bhip 
er  in  that  case  was  not  contraband  of  war,  it  being  ship  tim- 
it  an  ordisary  character,  and  not  exclDsively  applicable  to  the  ' 
Ung  of  ships  of  war  (a). 

aestioDs  of  contraband  were  much  discnssed  during  the  cod- 
uice  of  our  nentral  character,  in  the  fnrioDs  war  between 
land  and  France,  commencing  ia  1703,  and  we  proEeased  to 
loverned  hj  the  modern  usage  of  nations  on  this  point  (b). 
national  convention  of  France,  on  the  9th  of  ii&y,  1793,  de- 
ll, that  nentral  vessels,  laden  with  provisions,  destined  to  an 
ly's  port,  should  be  arrested  and  carried  into  France  ;  and 

one  of  the  earliest  acta  of  England,  in  that  war  (c),  was 
38  ]  to  detain  all  neutral   *  veasela  going  to  France,   aod 

laden  with  corn,  meal,  or  flour.  It  was  insisted,  on  the 
of  England  (d),  that,  hy  the  law  of  nations,  all  provisions 
I  to  be  considered  as  ooutraband,  in  the  case  where  the  do- 
ing the  enemy  of  those  supplies  was  one  of  the  means  em- 
ed  to  reduce  him  to  reasonable  terms  of  peace  ;  and  that  the 
ol  situation  of  France  was  suob,  as  to  lead  to  that  mcMJe  of 
'easing  her,  inasmuch  as  she  bad  armed  almost  the  whole 
iiring  class  of  her  people,  for  the  purpose  of  cummenciog  and 
mrting  hostilitiea  against  all  the  governments  of  Eorope. 
.  claim  on  the  part  of  England  was  promptly  and  persevere 
f  resisted  by  the  United  States  ;  and  they  contended,  that 
,  fioax,  and  meal,  being  the  produce  of  the  soil  and  Isbonr  of 
Montry,  were  not  contraband  of  war,  unless  carried  to  a  place 
ally  invested  (e).  The  treaty  of  commerce  with  EDglaDd,  in 
r,  in  the  list  of  contraband,  stated,  that  whatever  materials 
M  directly  to  the  building  and  equipment  of  vessels,  with 
ooeption  of  nowrought  iron,  and  fir  planks,  should  be  coo- 
red  contraband,  and  liable  to  confiscation  ;  but  the  treaty  left 
inesUon  of  provisions  open  and  unsettled,  and  neither  power 

Bfperioire  tmirrm^  tt  raisonne  ie  jHritprudeiKe,  par  M.  Merlin,  tome  ix. 
yite  Mariiime^  sec.  3.  art.  3. 
PrmidaU't  Prodanatim  of  Nr-iUrality,  April  SSd,  1793. 

Inttnicliotu  offUh  June,  1793. 

Mr.  Hammond'K  LeUer  to  Mr.  Jeffenon,  SeplftnUr  J2th,  1793,  and  Aia 
■  to  Mr.  Randolph,  April  Uth,  17M. 

Mr.  J^ertou't  I^eller  lo  Mr.  Pinckney.  September  1th,  1793,  and  Mr.  fimt- 
'«  Letter  to  Mr.  Hamnuind,  Mag  Itl,  I7M. 
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was  nnderstood  to  have  relinqtiisbed  the  coastitlotioo  of  the  law 
of  nations  which  it  had  assamed.  The  treaty  admitted^  that  pro- 
visioDs  were  not  generally  contraband,  but  might  become  b0  ac- 
cording to  the  existing  law  of  nations,  in  certain  cases,  and  thocfer 
cases  were  not  defined. 

It  was  only  stipulated,  by  way  of  relascation  of  the  penalty  of 
the  law,  that  whenever  provisions  were  contraband,  the  captom, 
or  their  government,  shoald  pay  to  the  owner  the  full  value  of  the 
articles,  together  with  the  freight,  and  a  reasonable  profit  Our 
government  has  repeatedly  admitted,  that,  as  far  as  that 
treaty  ennmerated  contraband  articles,  *  it  was  declara-  [  *  180  ] 
tory  of  the  law  of  nations,  and  that  the  treaty  conceded 
nothing  on  the  subject  of  contraband  (a). 

The  doctrine  of  the  English  admiralty,  on  the  subject  of  pro- 
visions being  considered  contraband,  was  laid  down  very  fully 
and  dearly,  in  the  case  of  the  Jonge  Margaretha  (&).  It  was 
there  observed,  that  the  catalogue  of  contraband  had  varied  much, 
and,  sometimes,  in  such  a  manner  as  to  make  it  difficult  to  assign 
the  reasons  of  the  variations,  owing  to  particular  circumstances, 
the  history  of  which  had  not  accompanied  the  history  of  the  de- 
cisions. In  1673,  certain  articles  of  provision,  as  corn,  wine,  and 
oil,  were  deemed  contraband,  according  to  the  judgment  of  a  per- 
son of  great  knowledge  and  experience  in  the  practice  of  the  ad- 
miralty ;  and,  in  much  later  times,  many  other  sorts  of  provisions 
bave  been  condemned  as  contraband.  In  1747  and  1748,  butter 
and  salted  fish,  and  rice,  were  condemned  as  contraband  ;  and 
those  cases  show  that  articles  of  human  food  have  been  considered 
as  contraband,  when  it  was  probable  they  were  intended  for  naval 
or  military  use.  The  modern  established  rule  is,  that  provisions 
are  not  generally  contraband,  but  may  become  so,  under  circthn- 
stances  arising  out  of  the  particular  situation  of  the  war,  S(  th^ 
condition  of  the  parties  engaged  in  it.  Among  'the  circumstances 
which  tend  to  preserve  provisions  from  being  liable  to  be  treated 
as  contraband,  one  is,  that  they  are  of  the  growth  of  the  country 
which  produces  them.  Another  circumstance  4o  which  some  in- 
dalgence  is  shown  by  the  practice  of  nations,  is  when  the  articles 
Bie  in  their  native  and   unmanufactured  state.     Thus,  iron  is 

(«)  Jtfr.  Pickering^ s  Letttr  to  Mr.  Monroe,  September,  12th,  1795.  His  Letter 
to  Mr.  Pinekney,  January  IGth,  1797.  Instructions  from  the  Secretary  of  State  to 
<*«  A-mmcan  Ministers  to  France,  July  15th  1797. 

(h  1  Bob.  Sep.  159,  edit  PhU. 
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treated  with  indalgence,  thongh  anchors  and  other  instrmnents 

fabricated  oat  of  it,  are  directly  contraband.  Hemp  is 
[  *  140  ]  more  favourably  considered  than  cordage  ;  *  and  wheat 

is  not  considered  as  so  noxious  a  commodity,  when  going 
to  an  enemy's  country,  as  any  of  the  final  preparations  of  it  for 
human  use.  The  most  important  distinction  is,  whether  the  arti- 
cles were  intended  for  the  ordinary  use  of  life,  or  even  for  mer- 
cantile ships'  use,  or  whether  they  were  going  with  a  highly  prob- 
able destination  to  military  use.  The  nature  and  quality  of  the 
port  to  which  the  articles  are  going,  is  not  an  irrational  test. 
If  the  port  be  a  general  commercial  one,  it  is  presumed  the  arti- 
cles are  going  for  civil  use,  though  occasionally  a  ship  of  war  may 
be  constructed  in  that  port  But  if  the  great  predominant  char- 
acter of  that  port,  like  Brest  in  France,  or  Portsmouth  in  Eng- 
land, be  that  of  a  port  of  naval  military  equipment,  it  will  be  pre- 
sumed that  the  articles  were  going  for  military  use,  although  it 
is  possible  that  the  articles  might  have  been  applied  to  civil 
consumption.  As  it  is  impossible  to  ascertain  the  final  use  of  an 
article  ancipitis  uaus^  it  is  not  an  injurious  rule,  which  dedaoes 
the  final  use  from  the  immediate  destination  ;  and  the  presump- 
tion of  a  hostile  use,  founded  on  its  destination  to  a  military  port, 
is  very  much  inflamed,  if,  at  the  time  when  the  articles  Tvere 
going,  a  considerable  armament  was  notoriously  preparing,  to 
which  a  supply  of  those  articles  would  be  eminently  usefuL 

These  doctrines  of  the  English  prize  law  were  essentially  the 
same  with  that  adopted  by  the  American  Congress  in  1775,  for 
they  declared,  that  all  vessels,  to  whomsoever  belonging,  carrying 
provisions,  or  other  necessaries,  to  the  British  army  or  navy, 
within  the  colonies,  should  be  liable  to  seizure  and  confisca- 
tion (a).  They  were  likewise  fully  adopted  by  the  Supreme  Court 
of  the  United  States,  when  we  came  to  know  and  feel  the  value 
of  belligerent  rights,  by  becoming  a  party  to  a  maritime  war.  In 
the  case  of  the  Commercen  (&),  a  neutral  vessel,  captured  by  one 
of  our  cruisers,  in  the  act  of  carrying  provisions  for  the  use  of  the 

British  tfrmies  in  Spain,  the  court  held,  that  provisions, 
[  *  141  ]  being  *  neutral  property,  but  the  growth  of  the  enemy's 

country,  and  destined  for  the  supply  of  the  enemy's  mil- 
itary or  naval  force,  were  contraband.     The  court  observed,  that, 

{a)  Joumah  of  CongreM^  vol.  i.  341. 
{h)  1  WheaUtn,  38. 
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by  the  modem  law  of  nations,  provisions  were  not  generally  con- 
traband, bat  tbey  might  become  so  on  account  of  the  particular 
situation  of  the  war,  or  on  account  of  tbeir  destination.     If  des- 
tined for  the  ordinary  use  of  life,  in  the  enemy's  country,  they 
were  not  contraband ;  but  it  was  otherwise  if  destined  for  the 
army  or  navy  of  the  enemy,  or  for  his  ports  of  military  or  naval 
equipment     And  if  the  provisions  were  the  growth  of  the  ene- 
my's country,  and  destined  for  the  enemy's  use,  they  were  to  be 
treated  as  contraband,  and  liable  to  forfeiture,  even  though  the 
army  or  navy  were  in  a  neutral  port,  for  it  would  be  a  direct  in- 
terposition in  the  war. 

This  case  followed  the  decisions  of  Sir  William  Scott,  and  car- 
ried the  doctrine  of  contraband,  as  applied  to  provisions,  to  as 
great  an  extent.  It  held  the  voyage  of  the  Swedish  neutral  so 
illegal,  as  to  deserve  the  infliction  of  the  penalty  of  loss  of 
freight 

It  is  the  U8U8  bellici  which  determine  an  article  to  be  contra- 
band, and  as  articles  come  into  use  as  implements  of  war,  which 
were  before  innocent,  there  is  truth  in  the  remark,  that  as  the 
means  of  war  vary  and  shift  from  time  to  time,  the  law  of  nations 
shifts  with  them ;  not,  indeed,  by  the  change  of  principles,  but 
by  a  change  in  the  application  of  them  to  new  cases,  and  in  order 
to  meet  the  varying  uses  of  war.     When  goods  are  once  clearly 
shown  to  be  contraband,  confiscation  to  the  captor  is  the  natural 
oonsequenca     This  is  the  practice  in  ail  cases,  as  to  the  article 
itself,  excepting  provisions  ;  and  as  to  them,  when  they  become 
contraband,  the  ancient  and  strict  right  of  forfeiture  is  softened 
down  to  a  right  of  pre-emption  on  reasonable  terms  (a). 
Bat,  generally,  to  stop  contraband  goods,  would,  *  as  [  *  142  ] 
Vattel  observes  (6),  prove  an   ineffectual  relief,  espe- 
cially at  sea.     The  penalty  of  confiscation  is  applied,  in  order 
that  the  fear  of  loss  might  operate  as  a  check  on  the  avidity  for 
gain,  and  deter  the  neutral  merchant  from  supplying  the  enemy 
with  oontraband  articles.     The  ancient  practice  was,  to  seize  the 
contraband  goods,  and  keep  them,  on  paying  th6  value.     But  the 
modem  practice  of  confiscation  is  far  more  agreeable  to  the  mu- 
tual duties  of  nations,  and  more  adapted  to  the  preservation  of 
their  rights.     It  is  a  general  understanding,  grounded* on  true 


(a)  Case  of  the  Haabet,  2  Bob.  Bep,  182. 
(*)  B.  3,  ch.  7,  sec  113. 
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principles,  that  the  powers  at  war  may  seize  and  confiscate  all 
contraband  goods,  withoat  any  complaint  on  the  part  of  the  neu- 
tral jnerchant,  and  withoat  any  imputation  of  a  breach  of  nea> 
trality  in  the  neatral  sovereign  himself  (a).  It  was  contended, 
on  the  part  of  the  French  cation,  in  1790,  that  nentral  governments 
were  bound  to  restrain  their  subjects  from  selling  or  exporting  aiii- 
cles,contraband  of  war, to  the  belligerent  powers.  But  it  was  succesi-- 
fully  shown,on  the  part  of  the  United  8tates,that  neutrals  may  law- 
fully sell,  at  home,  to  a  belligerent  purchaser,  or  carry,  themselves, 
to  the  belligerent  powers,  contraband  articles  subject  to  the  right 
of  seizure,  in  transitu  (b).  This  right  has  since  been  explicitly 
declared  by  the  judicial  authorities  of  this  country  (c).  The 
right  of  the  neutral  to  transport,  and  of  the  hostile  power  to  seize, 
are  conflicting  rights,  and  neither  party  can  charge  the  other 
with  a  criminal  act 

Contraband  articles  are  said  to  be  of  an  infectious  nature,  and 

they  contaminate  the  whole  cargo  belonging  to 
[  *  143  ]  *  the  same  owners.     The  innocence  of  any  particular 

article  is  not  usually  admitted,  to  exempt  it  from  the 
general  confiscation.  By  the  ancient  law  of  Europe,  the  ship,  a]so, 
was  liable  to  condemnation;  and  such  a  penalty  was  deemed  just, 
and  supported  by  the  general  analogies  of  law,  for  the  owner  of 
the  ship  had  engaged  it  in  an  unlawful  commerce,  and  contraband 
goods  are  seized  and  condemned  ex  delicto.  But  the  modern 
practice  of  the  courts  of  admiralty,  since  the  age  of  Grotius,  is 
milder;  and  the  act  of  earrying  contraband  articles  is  attended 
only  with  the  loss  of  freight  and  expenses,  unless  the  ship  be- 
longs to  the  owner  of  the  contraband  articles,  or  the  carrying  of 
them  has  been  connected  with  malignant  and  aggravating  circum- 
stances; and  among  those  circumstances,  a  false  destination  and 
false  papers  are  considered  as  the  most  heinous.  In  those  cases, 
and  in  all  cases  of  fraud  in  the  owner  of  the  ship,  or  of  his  agent, 
the  penalty  is  carried  beyond  the  refusal  of  freight  and  expenses, 
and  is  extended  to  the  confiscation  of  the  ship,  and  the  innocent 
parts  of  the  cargo  (d).     This  is  now  the  established  doctrine;  but 

(a)   Vatlel,  b.  3,  ch.  7,  sec.  113. 

(6)  M.  AdeVs  Letter  to  Mr.  Pickering,  March,  WtK  1796.  Mr.  Pickering'n 
Ijetiers  to  M.  Adet,  January  20^A,  and  May  25<;i,  1796.  Circular  Letter  of  the 
Secretary  of  the  Navy  to  the  CoUectcrs^  August  4th,  1793. 

(c)  Richardaon  v.  Marine  Ins.  Company,  6  Mass.  Rep,  113.  The  Santis- 
sima  Trinidad,  7  Wheatan,  283. 

(d)  Bynk.  Q.  J,  Pub,  b.  1,  ch.  12  and  14.     Heinec.  de  Nav,  ob.  vect.     Merc 
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it  is  sometimes  varied  by  treaty,  ia  like  manner  as  all  the  settled 
principles  and  usages  of  nations  are  subject  to  conventional  modi- 
fication (a).* 

vetiL  Oom.  ch.  2.  sec.  6.  Opera,  tome  ii.  348.  The  Staadt  Embden,  1  Rob. 
Sep,  t>3.  The  Jonge  Tobias,  1  Rob.  Rep.  277.  The  Franklin,  3  Rolt.  Rep. 
217.  The  Neutralitat,  3  Rob.  Rep.  295.  The  Edward,  4  Rob.  Rep.  68.  The 
fianger,  6  Rob.  Rep.  12o.     See  infra,  p.  151,  note. 

(ff)  In  the  treaty  between  the  United  States  and  the  Republic  of  Colombia, 
and  in  that  with  the  Republic  of  Chile,  of  Venezaela,  and  of  the  Peru-Boliv- 
iaDCunfederation,  it  is  provided,  that  contraband  articles  shall  not  affect  the 
rest  of  the  cargo,  or  the  vessel,  for  it  is  declared  that  they  shall  be  left  free 
to  the  owner.  In  these  treaties  the  articles  of  contraband  are  enumerated, 
and  they  consist  of  munitions  of  war,  and  other  things  made  up  in  a  military 
form  and  for  a  military  use;  and  cavalry  horses  with  their  furniture;  and  all 
materials  manufactured,  prepared  and  formed  expressly  for  the  purposes  of 
war,  either  by  ste  or  land.  All  other  merchandises  and  things  are  declared 
to  be  subjects  of  lawful  commerce. 

^  The  word  contraband  is  compounded  of  contra^  against,  and  ban  or  band. 
an  interdiction.  In  law  it  is  applied  to  a  belligerent's  dispatches,  forces 
(seepos^,  pp.  152,  153  and  notes),  or  intended  supplies  conveyed  over  the 
sea  by  neutrals  contrary  to  their  obligation  not  to  further  the  hostile  inter- 
ests of  a  party  to  the  war. 

Ad  enumeration  of  supplies  considered  sufficiently  warlike  to  be  adjudged 
eontraband  is  not  possible;  nor,  if  possible,  could  it  stand  the  mutations  of 
time.  Articles  are  free  or  contraband,  not  entirely  according  to  their  in- 
trinsic nature,  but  partly  according  to  their  destined  use;  and  this  varies 
with  the  varying  requirements  of  peace  and  war.  In  extremity,  for  example, 
the  necessaries  of  ordinary  life  may  become  essential  to  further  maintenance 
of  the  contest,  and  be  for  that  reason  proscribed.  Likewise,  in  the  progress 
of  militancy,  the  servant  of  industry  may  become  the  agent  of  destruction, 
and  thus  enter  the  list  of  contraband.  Such  being  the  changes  in  the  rela- 
tive character  of  commodities,  our  best  course  is  to  note  the  classes  into  which, 
aoeording  to  their  immediate  use,  they  can  be  distributed  at  any  moment, 
and  redistributed  with  every  change  of  case.     These  classes  are — 

1.  Articles  in  no  way  applicable  to  warlike  purposes. — Books  not  relating  to 
military  matters  are  of  this  description.  Goods  so  harmless  are  never  con- 
traband; though  they  are  liable  to  seizure  and  condemnation  for  violation  of 
a  blockade  or  siege. 

2.  Articles  indirectly  applicable  to  warlike  purposes. — ^Under  this  description 
eome  many  things,  which,  like  provisions,  supply  the  necessities  of  man, 
however  peaceful  or  warlike  be  his  occupation.  They  are  applicable  to  war- 
like pnrposes,  inasmuch  as  they  maintain  the  conditions  which  war  presup- 
poses; but  they  are  said  to  be  indirectly  applicable  to  its  pnrposes,  because 
they  take  no  immediate  part  in  attack  or  defence.  Being  well  suited  to  the 
demands  of  peaceful  lite,  they  are  not  to  be  condemned  by  a  captor  merely 
becattee  found  upon  their  way  to  the  enemy^s  subjects  or  territory.  To  justify 
confiscation,  he  mu.st  discover  some  circumstance  tending  to  show  that  carry- 
ing them  to  the  enemy  is  a  direct  interposition  in  the  war;  as  indeed  it  is, 
where  they  are  destined  to  satisfy  the  needs  of  the  enemy's  military  or  naval 
forces  or  ports  of  equipment;  or  to  relieve  the  necessities  of  a  place  in  which 
he  has  invested  the  enemy's  forces,  or  the  necessities  of  the  enemy's  subjects 
whom  he  has  partially  reduced  to  submission  by  intercepting  their  supplies. 

3.  Articles  direcQy  applicable  to  warlike  purposes. — Many  of  these  are,  like 
horses,  powder,  and  ships,  useful  in  peace.  Others,  like  artillery,  are  use- 
fnl  only  in  war.  All  are  imme<liately  applicable  to  its  purposes.  So  well 
arc  they  adapted  therefor,  that,  when  captured  by  a  Ijelligerent  in  their 
transit  to  territory  belonging  to  the  adversary,  or  in  occupation  of  his  forces, 
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Law  of  Blockades. — ^A  neutral  may  also  forfeit  the  immnnitieB 
of  his  national  character  bj  violations  of  blockade;'  and  among 
the  rights  of  belligerents,  there  is  none  more  clear  and  incontro- 
yertible,  or  more  just  and  necessary  in  the  application,  than  that 

which  gives  rise  to  the  law  of  blockade.  Bynker- 
[*144]  shoeck  (a)  says,  *it  is  foanded  on  the  principles  of 

nataral  reason,  as  well  as  outhe  usage  of  nations;  and 
Orotius  (b)  considers  the  carrying  of  supplies  to  a  besieged  town, 
or  a  blockaded  port,  as  an  offence  exceedingly  aggravated  and 
injurious.  They  both  agree  that  a  neutral  may  be  dealt  with 
severely;  and  Yattel  says,  he  may  be  treated  as  an  enemy  (c). 
The  law  of  blockade  is  however  so  harsh  and  8eve|*e  in  its  oper- 
ation, that,  in  order  to  apply  it,  the  fact  of  the  actual  blockade 
must  be  established  by  clear  and  unequivocal  evidence;  and  the 
neutral  must  have  had  due  previous  notice  of  its  existence;  and 
the  squadron  allotted  for  the  purposes  of  its  execution,  must  be 
competent  to  cut  off  all  communication  with  the  interdicted  place 

(a)  Q.  J.  Pub.  b.  1.  ch.  4.  sec.  11. 
(6)  B.  3.  c.  1.  sec.  5. 
(c)  B.  3.  ch.  7.  sec  117. 


they  are  presumed  to  be  intended  for  hostile  nse,  and  are  therefore  con- 
demned. 

The  penalty  inflicted  in  case  of  contrahand  affects  somewhat  differently 
the  following  classes  of  property: 

1.  Contraband  cargo. — This  the  captor  confiscates;  unless,  as  sometimes  in 
the  case  of  food,  his  right  is  restricted  to  that  of  pre-emption. 

2.  Innocent  cargo. — This  is  likewise  confiscated  where  its  owner  is  privy  to 
the  illegal  ventore,  or  has  connived  at  acts  in  furtherance  thereof.  The  evi- 
dence which  ordinarily  implicates  him  is — 

(a)  That  he  is  owner  or  part  owner  of  the  contraband  cargo;  or, 
(bS  That  he  is  owner  or  part  owner  of  the  ship,  and  she  is  contraband;  or, 
(e)  That  he  is  owner  or  part  owner  ot  the  ship,  and  she  is  confiscable  for 
her  complicity  in  the  contraband  traffic 

3.  The  skip. — Even  this  is  confiscated,  where  she  is  herself  contraband,  or 
where  her  complicity  in  the  contraband  traffic  is  evidenced  by  some  such 
circumstance  as — 

(a)  That  her  ownership  is  the  same  as  that  of  the  contraband  cargo;  or, 
ib)  That  she  is  exclusively  employed  in  carrying  contraband;  or, 

(c)  That  so  much  of  her  cargo  is  Contraband  as  to  affect  her  owner  or 
master  with  presumed  knowledge  of  its  nature;  or, 

(d)  That  she  carries  contraband  forces  or  dispatches;  or, 

(e)  That  she  carries  articles  of  a  kind  which,  by  treaty  with  the  captor's 
sovereign,  she  is  bound  not  to  flimish  to  the  enemy;  or,' 

(/)  That  she  resisted  the  exercise  of  belligerent  rights  relative  to  the  con- 
traband; or, 

(g)  That  she  attempted  to  deceive  by  falsification  of  her  papers,  entries, 
or  destination. 

'  A  blockade  is  tlie  investment  of  a  place,  by  a  competent  hostile  force, 
with  intention  of  preventing  ingress  to  or  egress  £h>m  it. 
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or  port;  and  the  neatral  most  have  been  goiltj  of  some  act  of 
▼iolatioD,  either  by  going  in,  or  attempting  to  enter,  or  by  com- 
ing oat  with  a  cargo  laden  after  the  commencement  of  the  block- 
ade. The  failure  of  either  of  the  points  requisite  to  establish 
the  existence  of  a  legal  blockade,  amoants  to  an  entire  defeasance 
of  the  measure,  even  thongh  the  notification  of  the  blockade  had 
iasned  fr6m  the  authority  of  the  government  itself  (a). 

A  blockade  most  be  existing  in  point  of  fact;  and,  in  order  to 
constitute  that  existence,  there  must  be  a  power  present  to  enforce 
it  All  decrees  and  orders,  declaring  extensive  coasts,  and  whole 
countries,  in  a  state  of  blockade,  without  the  presence  of  an  ade- 
qnaie  naval  force  to  support  it,  are  manifestly  illegal  and  void, 
and  have  no  sanction  in  public  law.  The  ancient  authorities  all 
referred  to  a  strict  and  actual  siege  or  blockade.  The  language 
of  Grotius  (&)  is  oppidum  ohaeasum  vel  Partus  claustLS,  and  the 
investing  power  must  be  able  to  apply  its  force  to  every 
point  of  the  ^blockaded  place,  so  as  to  render  it  danger-  [  *  145  ] 
ons  to  attempt  to  enter,  and  there  is  no  blockade  of  that 
part  were  its  power  cannot  be  brought  to  bear  (c).  The  defini- 
tion of  a  blockade  given  by  the  convention  of  the  Baltic  powers 
in  1780,  and  again  in  1801,  and  by  the  ordinance  of  Congress  in 
1781,  required  that  there  should  be  actually  a  number  of  vessels 
stationed  near  enough  to  the  port  to  make  the  entry  apparently 
dangerous.  The  government  of  the  United  States  has  uniformly 
insisted,  that  the  blockade  should  be  effective  by  the  presence  of 
a  competent  force  stationed,  and  present,  at  or  near  the  entrance 
of  the  port;  and  they  have  protested  with  great  energy  against 
the  application  of  the  right  of  seizure  and  confiscation  to  inef- 
fectual or  fictitious  blockades  (d). 

(a)  The  Betsey,  1  Rob.  Rep.  78.  1  Chifiy  on  Commercial  Law,  450.  Leiier 
from  Mr.  Clay,  the  Secretary  of  State,  to  Mr.  Tudor,  dated  October  23d,  1827. 

(6)  B.  3,  ch.  1,  sec.  5. 

(c)  The  Mercurins,  1  JBo6..  Rep.  67.  The  Betsey,  1  Roh.  Rep.  78.  The 
Stert.  4  Rob.  Rep.  65.  Letter  of  the  Secretary  of  the  Navy  to  Commodoro  Preble, 
FihrMoryAth,  1804. 

(rf)  Mr.  King^s  Letter  to  Lord  ChrenmUe,  May  2.3rf.  1799.  Mr.  MarshaWs  Let- 
ier  tn  Mr.  King,  September  20iA,  1799.  Mr.  Madison's  Letter  to  Mr.  Pinckney, 
(M6ber25tk,  1801.  Letter  of  the  Secretary  of  the  Navy  to  Commodore  Preble, 
Fdruary  Ath,  1804.  Mr.  Pinckney^ ft  Letter  to  IjOrd  Wellesley,  January  14th, 
1811.  In  the  convention  between  Great  Britain  and  Russia,  on  the  17th 
of  Jane,  1801,  a  blockaded  port  was  declared  to  be  *'  that  where  there  is,  by 
the  disposition  of  the  power  which  attacks  it  with  ships  stationary,  or  suf- 
ficiently near,  an  eAndent  danger  in  entering.*'  The  definition  in  the  treaty 
of  commerce  between  the  United  States  and  Chili,  in  May,  1832,  art.  15, 
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The  occasional  absence  of  the  blockading  squadron,  prodnced 
by  accident,  as  in  the  case  of  a  storm,  and  when  the  station  is  re- 
samed  with  dae  diligence,  does  not  suspend  the  blockade,  pro* 
vided  the  suspension,  and  the  reason  of  it,  be  known;  and  the  law 
considers  an  attempt  to  take  advantage  of  such  an  accidental  re- 
moval, as  an  attempt  to  break  the  blockade,  and  as  a  mere  f  rand(a). 
The  American  government  seemed  disposed  to  admit  the  continu- 
ance of  the  blockade  in  such  a  case  (&) ;  and  the  language  of  the 
judicial  authorities  in  New  York,  has  been  in  favour  of  the  solidity 
and  justness  of  the  English  doctrine  of  blockade  on  this 
[  *  146  ]  *point  (c).  But  if  the  blockade  be  raised  by  the  enemy, 
or  by  applying  the  naval  force,  or  part  of  it  though  only 
for  a  time,  to  other  objects,  or  by  the  mere  remissness  of  the 
cruisers,  the  commerce  of  neutrals  to  the  place  ought  to  be  free. 
The  presence  of  a  sufficient  force  is  the  natural  criterion  by  which 
the  neutral  is  enabled  to  ascertain  existence  of  the  blockade.  He 
looks  only  to  the  matter  of  fact,  and  if  the  blockading  squadron 
is  removed  when  he  arrives  before  the  port,  and  he  is  ignorant  of 
the  cause  of  thp  removal,  or  if  he  be  not  ignorant,  and  the  cause 
be  not  an  accidental  one,  but  voluntary,  or  produced  by  an  enemy, 
he  may  enter,  without  being  answerable  for  a  breach  of  the  block- 
ade. When  a  blockade  is  raised  voluntarily,  or  by  a  superior 
force,  it  puts  an  end  to  it  absolutely;  and  if  it  be  resumed,  neutrals 
must  be  charged  with  notice  de  novo^  and  without  reference  to 
the  former  state  of  things,  before  they  can  be  involved  in  the 
guilt  of  a  violation  of  the  blockade  (d). 

Tbe  object  of  a  blockade  is  not  merely  to  prevent  the  importa- 
tion of  supplies,  but  to  prevent  export  as  well  as  import,  and  to 
cut  off  all  communication  of  commerce  with  the  blockaded  port 
The  act  of  egress  is  as  culpable  as  the  act  of  ingress,  if  it  be  done 
fraudulently;  and  a  ship  coming  out  of  a  blockaded  port  is,  in  the 
first  instance,  liable  to  seizure,  and,  to  obtain  a  release,  tbe  party 

« 

and  the  Peru-Bolivian  Confederation  in  May,  1838,  art.  14,  of  a  b«>sieged  or 
blockaded  place,  is  "one  actually  attacked  by  a  belligerent  force,  capable  of 
preventing  the  entry  of  the  neutral." 

(a)  The  Frederick  Molke,  1  Rob.  Rep,  72.  The  Columbia,  1  Rob.  Rep.  130. 
The  Juffrow  Maria  Schroeder,  3  Rol{.  Rep.  165.  The  Hoffnung,  6  Rob.  Rep 
116,  117. 

(6)  Mr.  Marshals  Leder  to  Mr.  King,  September  2(WA,  1799. 

\c)  Radclitf,  J.,  2  Johns.  Cas.  187.     Radcliff  r.  U.  Ins.  Co.  7  Johns.  Rtp.  38. 

\d)  Williams  v.  Smith,  2  Caines'  Rep.  1.  Leder  of  the  Secretary  ofSSate  to 
Mr.  King,  September  20^,  1799.     The  Uoffiiung,  6  Rob.  Rep.  112. 
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must  give  satisfactory  proof  of  the  ianocence  of  his  intention  (a). 

Bat  according  to  modern  usage,  a  blockade  does  not  rightfully 

extend  to  a  neatral  vessel  found  in  port  when  the  blockade  was 

instituted,  nor  prevent  her  coming  out  with  the  cargo 

bona  fide  purchased,  and  laden  on  board  before  the  *com-  [  *  147  ] 

mencement  of  the  blockade  (b).     The  modem  practice 

does  not  require  that  the  place  should  be  invested  by  land  as  well 

as  by  sea,  in  order  to  constitute  a  legal  blockade;  and  if  a  place 

be  blockaded  by  sea  only,  it  is  no  violation  of  belligerent  rights 

for  the  neutral  to  carry  on  commerce  with  it  by  inland  communi- 
cations (c). 

It  is  absolutely  necessary  that  the  neutral  should  have  had  due 
noti(*e  of  the  blockade,  in  order  to  affect  him  with  the  penal  con- 
sequences of  a  violation  of  it.  This  information  may  be  com- 
municated to  him  in  two  ways;  either  actually,  by  a  formal  notice 
from  the  blockading  power ;  or  constructively,  by  notice  to  his 
government,  or  by  the  notoriety  of  the  fact.  It  is  i  if  material  in 
what  way  the  nentral  comes  to  the  knowledge  of  the  blockade. 
If  the  blockade  actually  exists,  and  he  has  knowledge  of  it,  he  is 
bound  not  to  violate  it.  A  notice  to  a  foreign  government,  is  a 
notice  to  all  the  individuals  of  that  nation,  and  they  aro  not  per- 
mitted to  aver  ignorance  of  it,  because  it  is  the  duty  of  the  neutral 
government  to  communicate  the  notice  to  their  people  (d).  In 
the  case  of  a  blockade  without  regular  notice,  notice  in  fact  is 
generally  requisite;  and  there  is  this  difference  between  a  block- 
ade regularly  notified,  and  one  without  such  notice:  that,  in  the 
f Qtmer  case,  the  act  of  sailing  for  the  blockaded  place,  vnth  an 
iDtent  to  evade  it,  or  to  enter  contingently,  amounts,  from  the 
very  commencement  of  the  voyage,  to  a  breach  of  the  blockade, 
for  the  port  is  to  be  considered  as  closed  up^  until  the  blockade  be 
formally  revoked,  or  actually  raised;  whereas  in  the  latter  case, 
of  a  blockade  de  facto,  the  ignorance  of  the  party  as  to  its  con- 
tinuance, may  be  received  as  an  excnse  for  sailing  to  the 
^blockaded  place,  on  a  doubtful  and  provisional  destin-   [  *  148  ] 


(n)  Bffnk.  Q,  J,  Pub.  b.  1,  ch.  4.     The  Frederick  Molke,  1  Rob.  Rep.  72 
TheNcptanns,  1  Rob.  Rep.  144.     The  Vrow  Judith.  1  Rob.  Rep.  126. 

(b)  The  Betsey,  1  Rob.  Rep.  78.   The  Vrow  Judith,  1  Rob.  Rep.  126.     The 
Comet,  1  Edw.  Rep.  32.     Olivera  v.  Union  Ins,  Co.  3  WTteaton,  183. 

(c)  The  Ocean,  3  Rob.  Rep.  397.     The  Stert,  ibid.  299,  note.     Letter  of  the 
Seerdarp  of  State  to  Mr.  King,  September  ^iOth,  1799. 

(d)  The  Neptunua,  2  Rob.  Rep.  110.   The  Adelaide,  2  Rob.  Rep.  Ill,  note. 

159 


♦  149  OF  THB  LAW  OP  NATIONS.  [Part  I. 

aidon  (a).  The  qaestion  of  notice  is  a  qnestion  of  eyidence, 
to  be  determined  by  the  facts  applicable  to  the  case.  The 
notoriety  of  a  blockade,  is  of  itself  sufficient  notice  of  it  to  vessels 
lying  within  the  blockaded  port  In  the  case  of  the  Adelaide  (b), 
it  was  the  doctrine  of  the  English  admiralty,  that  a  notification 
given  to  one  state,  must  be  presamed,  after  a  reasonable  time,  to 
have  reached  the  subjects  of  neighbouring  states,  and  it  affects 
them  with  the  knowledge  of  the  fact,  on  just  grounds  of  evidence. 
And  after  the  blockade  is  once  established,  and  due  notice  re- 
ceived, either  actually  or  constructively,  the  neutral  is  not  per- 
mitted to  go  to  the  very  station  of  the  blockading  force,  under 
pretence  of  inquiring  whether  the  blockade  had  terminated,  be 
cause  this  would  lead  to  fraudulent  attempts  to  evade  it,  and 
would  amount  in  practice  to  a  universal  license  to  attempt  to 
enter,  and,  on  being  prevented,  to  claim  the  liberty  of  going  else- 
where. Some  relaxation  was  very  reasonably  given  to  this  nile, 
in  its  applieation  to  distant  voyages  from  America;  and  ships 
sailing  for  Europe,  before  knowledge  of  the  blockade  reached 
them,  were  entitled  to  notice,  even  at  the  blockaded  port  If  they 
sailed  after  notice,  they  might  sail  on  a  contingent  destination 
for  the  blockaded  port,  with  the  purpose  of  calling  for  informa- 
tion at  some  European  port,  and  be  allowed  the  benefit  of  such 
a  contingent  destination,  to  be  rendered  definite  by  the  informa- 
tion. But  in  no  case  is  the  information,  as  to  the  existence  of 
the  blockade,  to  be  sought  at  the  mouth  of  the  port  (c). 

A  neutral  cannot  be  permitted  to  place  himself  in  the  vicinity 

of  a  blockad  port,  if  his  situation  be  so  near  that  he 
[  *  140  ]  may,  with  impunity,  break  the  blockade  whenever  *  he 

pleases,  and  slip  in  without  obstruction.  If  that  were  to 
be  permitted,  it  would  be  impossible  that  any  blockade  could  be 
maintained.  It  is  a  presumption,  almost  dejure,  that  the  neutral, 
if  found  on  the  intredicted  waters,,  goes  there  with  an  intention  to 
break  the  blockade;  and  it  would  require  very  clear  and  satisfactory 
evidence  to  repel  the  presumption  of  a  criminal  intent  (d), 

• 

(a)  The  Colambia,  1  Rob.  Rep.  130.    The  Neptairas,  2  Rob,  Rep.  110. 

(b)  2  Rob.  Rep.  Ill,  in  notis.  ^    ' 

(c)  The  Spes  and  Irene,  5  Rob.  Rep.  76. 

id)  The  Nentralitat,  6  Rob.  Rep.  30.  The  Charlotte  Christine,  ibid.  101. 
The  Gute  Erwartung,  ibid.  185.  Bj^nk.  Q.  J.  Pub.  b.  1,  ch.  11.  The  Arthur 
1  Edw.  Rep.  202.  Ratcliff  r.  Union  Ins.  Go.  7  Johns,  Rep.  47.  Fitzsimmons 
V.  Newport  Ins.  Co.  4  Oraneh^  185. 
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The  judicial  decisions  in  England,  and  in  this  conntxy,  have 
given  great  precision  to  the  law  of  blockade,  by  the  application 
of  it  to  particular  cases,  and  by  the  extent,  and  clearness,  ami 
equity  or  their  illustrations.  They  are  distinguished,  likewise,  for 
general  coincidence  and  harmony  in  their  principles.  All  the 
cases  admit,  Uiat  the  neutral  must  be  chargeable  with  knowledge, 
either  actual  or  constructive,  of  the  exist^ce  of  the  blockade,  and 
with  an  intent,  and  with  some  attempt,  to  break  it,  before  he  is 
to  suffer  the  penalty  of  a  violation  of  it  The  evidence  of  that 
intent,  and  of  the  overt  act,  will  greatly  vary,  according  to  circum- 
stances; and  the  conclusion  to  be  drawn  from  those  circumstaaces 
will  depend,  in  some  degree,  upon  the  character  and  judgment  of 
the  prize  courts;  but  the  true  priaciples  which  ought  to  govern, 
have  rarely  been  a  matter  of  dispute.  The  fact  of  clearing  out 
or  sailing  for  a  blockaded  port,  is,  in  itself,  innocent,  unless  it  be 
accompanied  with  knowledge  of  the  blockade.  Such  a  vessel,  not 
possessed  of  such  previous  knowledge,  is  to  be  first  warned  of  the 
fact,  and  a  subsequent  attempt  to  enter  constitutes  the  breach. 
This  was  the  provision  ia  the  treaty  vnth  England  in  1794,  and 
it  has  been  declared  in  other  cases,  and  is  considered  to  be  a  cor- 
rect exposition  of  the  law  of  nations  (a). 

*  It  has  been  a  question  in  the  courts  in  this  country,  [*  150  ] 
whether  they  ought  to  admit  the  law  of  the  English  prize 
courts,  that  sailing  for  a  blockaded  port,  knowing  it  to  be  block- 
aded, was,  in  itself,  an  attempt,  and  an  act  sufficient  to  charge  the 
party  with  a  breach  of  the  blockade,  without  reference  to  the  dis* 
taoce  between  the  port  of  departure  and  the  port  iavested,  or  to 
the  extent  of  the  voyage  performed  when  the  vessel  tras  arrest- 
ed (6).  But  in  Yeaion  v.' Fry  (c),  the  Supreme  Court  of  the 
United  States  coincided  essentially  with  the  doctrine  of  the  Eng* 
Hsh  prize  courts;  for  they  held,  that  sailing  from  Tobago  for 
Garra^oa,  knowing  the  latter  to  be  blockaded,  was  a  breach  of  the 
blockade;  and  according  to  the  opinion  Mr.  Justice  Story,  in  the 
case  of  the  Nereide  (d),  the  act  of  sailing  with  an  intent  to  break 

(a)  Fitzsimmons  r.  Newport  Ins.  Co.  4  Cranchj  ia5.  British  Instructions  to 
IharJUds  on  the  l^est  India  station,  5th  of  January,  1804.  Letter  of  the  Secre- 
tary of  the  Navy  to  Commodore  Preble,  February  Mh,  1804.  Dreaty  between 
the  UniUd  Slates  and  the  republic  of  ChUi,  May,  ia32,  art.  17,  and  between  the 
United  States  and  Venezuela,  May,  1836,  art.  20< 

(b)  Fitssimmons  v.  Newport  Ins.  Qo.  4  Cranch,  185.  Voss  &  Graves  v.  U. 
Ins.  Ga  2  Johns.  Cos.  180,  469. 

(ej  5  Oraneh,  335.  (d)  9  Craneh,  440,  446. 
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a  blockade,  is  a  sufficient  breach  to  authorize  confiscation.  The 
o£fence  continues,  although,  at  the  moment  of  capture,  the  vessel 
be,  by  stress  of  weather,  driven  in  a  direction  from  the  port,  for 
the  hostile  intention  still  remains  unchanged.  The  distance,  or 
proximity  of  the  two  ports,  would  certainly  have  an  effect 
upon  the  equity  of  the  application  of  the  rule.  A  Dutch  ordi- 
nance, in  1630,  declared,  that  vessels  bound  to  the  blockaded  ports 
of  Flanders,  were  liable  to  confiscation,  though  found  at  a  dis- 
tance from  them,  unless  they  had  voluntarily  altered  the  voyage 
before  coming  in  sight  of  the  port;  and  Bynkershoeck  contends 
for  the  reasonableness  of  the  order  (a).  What  that  distance  must 
be  is  not  defined;  and  if  the  ports  be  not  very  wide  apart-,  the  act 
of  sailing  for  the  blockaded  port  may  reasonably  be  deemed  evi- 
dence of  a  brea*sh  of  it,  and  an  overt  act  of  fraud  upon  the  bellig- 
erent rights.  But  a  relaxation  of  the  rule  has  been  re- 
[  *  151  ]  quired  and  granted  in  the  case  of  distant  voyages,  *sueh 
as  those  across  the  Atlantic,  and  the  vessel  is  allowed  to 
Hail  on  a  contingent  destination  for  a  blockaded  port,  subject  to 
the  duty  of  subsequent  inquiry  at  suitable  places  (h).  The  ordi- 
nance of  Congress  of  1781,  seems  to  have  conceded  this  point  to 
the  extent  of  the  English  rule,  for  they  made  it  lawful  to  take  and 
condemn  all  vessels,  of  all  nations,  "destined  to  any  such  port," 
without  saying  any  thing  of  notice  or  proximity  (c). 

The  consequence  of  a  breach  of  blockade  is  the  confiscation  of 
the  ship;  and  the  cargo  is  always,  prima  facte,  implicated  in  the 
guilt  of  the  owner,  or  master  of  the  ship;  and  it  lays  with  them 
to  remove  the  presumption,  that  the  vessel  was  going  in  for  the 
benefit  of  the  cargo,  and  with  the  direction  of  the  owner  (d).  The 
old  doctrine  was  much  more  severe,  and  often  inflicted,  not  merely 
a  forfeiture  of  the  property  taken,  but  imprisonment,  and  other 


[b)  5:/ 


J,  Pub.  b.  1,  ch.  11.     3  Bob.  Rep.  326,  in  notia. 
hRob.  Rep.  76.     6  Cranch,  29.     Sperry  v.  The  Delaware  Ins.  Co.  2  Wash, 
dr.  Rep.  243.     Naylorv.  Taylor,  9  Bamw.  &  CreA.  718. 

(c)  Journals  of  Congress^  vol.  vii.  p.  186.  The  mere  act  of  sailing  to  a 
blockaded  port  is  not  an  ofi*ence,  if  there  was  no  premeditated  design  of 
breaking  the  blockade,  though  it  should  be  found  to  continue  when  the  vessel 
arrives  ofi"  the  port.  See  the  opinion  of  Sir  Wra.  Scott,  in  the  case  of  the 
Shepherdess,  5  Rob.  Adm.  Rep.  264;  and  of  Tiord  Tenderden.  in  Nay  lor  r. 
Taylor,  9  Bamw.  A  Ores.  ^718;  and  of  Tindal,  Ch  J.,  in  Medeiros  v.  Hill,  8 
Bingham's  Rep.  231. 

(d\  The  Mercurius,  1  Rob.  Rep.  67.  The  Columbia^  ibid.  130.  The  Ncp- 
tunus,  3  Bob.  Bep.  173.  The  Alexander,  4  Bob.  Bep.  93.  The  fixcbauge,  1 
Edw.  Bep.  39. 
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personal  punishment  (a);  but  the  modem,  and  milder  usage,  has 
confined  the  penalty  to  the  confiscation  of  the  ship  and  goodc). 
If  a  ship  has  contracted  gnilt  by  a  breach  of  blockade,  the  offence 
is  not  discharged  nntil  the  end  of  the  Yoyage.  The  penalty  never 
travels  on  with  the  vessel  farther  than  to  the  end  of  the  return 
voyage;  and  if  she  is  taken  in  any  part  of  that  voyage,  she  is  taken 
in  delicto.  This  is  deemed  reasonable,  because  no  other  oppor- 
tanity  is  a£forded  to  the  belligerent  force  to  vindicate  the  law  (6). 
The  penalty  for  a  breach  of  blockade  is  also  held  to  be  remitted, 
if  the  blockade  has  been  raised  before  the  capture.  The  delictum 
is  completely  done  away  when  the  blockade  ceases  (c). 

Neutral  Oarrying  Enemy's  Despatches. — There  are  other 

acts  of  illegal  assistance  afforded  to  a  belligerent,  besides  sup- 
plying him  with  contraband  goods,  and  relieving  his  distress, 
under  a  blookada  Among  these  acts,  the  conveyance  of  hostile 
despatohes  is  the  most  injurious,  and  deemed  to  be  of  the  most 
hostile  and  noxious  character.'  The  carrying  of  two  or  three  car- 
goes of  stores,  is  necessarily  an  assistence  of  a  limited  nature;  but 
in  the  transmission  of  despatehes  may  be  conveyed  the  entire  plan 
of  a  campaign,  and  it  may  lead  te  a  defeat  of  all  the  projects  of 
the  other  belligerent  in  that  theatre  of  the  war.  The  appropriate 
remedy  for  this  offence  is  the  confiscation  of  the  ship;  and,  in 
doing  so,  the  courts  make  no  innovation  on  the  ancient  law,  but 
they  only  apply  established  principles  to  new  combinalions  of 
circumstances.  There  would  be  no  penalty  in  the  mere  confis- 
cation  of  the  despatehes.  The  proper  and  efficient  remedy  is  the 
confiscation  of  the  vehicle  employed  to  carry  them;  and  if  any 
privity  subsiste  between  the  owners  6t  the  cargo  and  the  master, 
they  are  involved  by  implication  in  his  delinquency.  If  the  cargo 
be  the  property  of  the  proprietor  of  the  ship,  then,  by  the  general 
rule,  ob  continentiam  delicti^  the  cargo  shares  the  same  fate,  and 

(n)  BynJc.  Q.  J,  Pub.  b.  1,  ch.  11. 

(V)  The  Welvaart  Van  Pillaw,  2  Rob.  Rep.  128.  The  Juftow  Maria  Schroe- 
der,  3  Rob,  Rep.  147.  In  cases  of  contraband,  the  retnrn  voyage  has  not  usu- 
ally been  deemed  connected  with  the  ontwani,  and  the  offence  was  deposited 
with  the  offending  subject;  but  in  distant  voyages  with  contraband  and  false 
inpeis,  the  rule  is  different;  the  fraud  contaminates  the  return  cargo,  and 
subjects  it  to  condemnation,  as  being  one  entire  transaction.  The  Rosalia 
and  Betty,  2  Rob,  Rep.  343.  The  Nancy,  3  Urid.  122.  Carriuitton  v.  The 
Merchants'  Ins.  Co.  8  Peten'  U.  S.  Rep,  495. 

(e)  The  Lisette,  6  Rob.  Rep  387. 
Conveyance  of  a  belligerent's  soldiers  or  sailors,  in  the  furtherance  of  its 
hostile  operations,  is  a  similar  offence,  similarly  punishable. 
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especially  if  there  was  an  active  interposition   in  the  service  of 
the  enemy,  concerted  and  continued  in  fraud  (a)/ 

A  distinction  has  been  made  between  carrying  despatches  of 
the  enemy  between  different  parts  of  his  dominions,^  and  car- 
rying despatches  of  an  ambassador  from  a  neutral 
[  ♦  158  ]  *  country  to  his  own  sovereign.  The  effect  of  the  former 
despatches  is  presumed  to  be  hostile;  but  the  neutral 
country  has  a  right  to  preserve  its  relations  vnth  the  enemy,  and 
it  does  not  necessarily  follow  that  the  communications  are  of  a 
hostile  nature.  Ambassadors  resident  in  a  neutral  country,  are 
favourite  objects  of  the  protection  of  the  law  of  nations,  and  their 
object  is  to  preserve  the  relations  of  amity  between  the  govern- 
ments; and  the  presumption  is,  that  the  neutral  state  preserves 
ics  integrity,  and  is  not  concerned  in  any  hostile  design  (6).^ 

Bight  of  Search  at  Sea. — In  order  to  enforce  the  rights  of 
belligerent  nations  against  the  delinquencies  of  neutrals,  and  to 
ascertain  the  real  as  well  as  assumed  character  of  all  vessels  on 
the  high  seas,  the  law  of  nations  arms  them  with  the  practical 
power  of  visitation  and  search.  The  duty  of  self-preservation 
gives  to  belligerent  nations  this  right.  It  is  founded  upon  neces- 
sity, and  is  strictly  aud  exclusively  a  war  right,  and  does  not  exist 
in  time  of  peace  (c).  All  writers  upon  the  law  of  nations,  and 
the  highest  authorities,  acknowledge  the  right  as  resting  on  sound 

(a)  The  Atalanta,  6  Rob.  Rep.  440. 

ib)  The  Caroline,  6  Rob.  Rep.  461. 

(c)  The  Le  Louis.  2  Dodson,  248.  The  Antelope,  10  Whetdon,  119.  Yet 
the  British  parliament,  by  statute  in  August,  1839,  in  order  more  effectually 
to.  suppress  the  slave  trade,  and  especially  as  against  Portugal,  a  power  that 
had  grossly  violated  her  treaty  with  England  on  that  subject,  authorized  the 
power  of  visitation  and  search  in  time  of  peace. 

*  Carrying  such  dispatches  from  neutral  to  belligerent  ports,  from  bellige- 
rent to  neutral  ports,  or  between  ports  of  the  last  description,  has  been  con- 
sidered innocentw  Hautefeuille  as  cited  by  Woolsey,  Internat.  Law,  2  199. 
It  seems  preferable  to  regard  the  origin  and  termination  of  the  passa^^e  as 
esridenoes  bearing  on  the  question  of  voluntary  assistance  to  the  belligerent. 
Contraband  dispatches  are  those  forwarded  by  a  neutral  on  behalf  of' a  bel- 
ligerent, and  by  which  the  latter's  hostile  operations  are  fhrthered.  Wbart., 
Com.  on  Amer.  Law,  {  228. 

^  Besides  the  official  oorrespondenceof  a  belligerent's  ambassadors  resident 
among  neutrals,  that  of  its  other  public  ministers  and  (x>nsuls  in  the  same  . 

situation  is  deemed  free  from  the  imputation  of  hostility.     Nor  should  com-  J 

munications  passing  back  and  forth  between  belligerent  and  neutral  powers 
be  considered  contraband.     Field's  Internat.  Code,  |  8G1. 

It  may  be  added  that  conveyance  of  mail.<«  in  the  ordinary  course  of  busi- 
ness does  not  implicate  the  carrier  with  the  hostile  nature  of  its  contents. 
In  other  words,  correspondence  is  not  contraband  which  a  belligerent  trans- 
mits  in  the  ordinary  way  throngh  a  nentral's  mail.  Woolsey,  Intemmk 
Law,  1 199. 
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principles  of  pnblic  jnrispradence,  and  npon  the  institntes  axid 
practice  of  all  fi^reat  maritime  powers  (a).  .And  if,  upon  making 
the  search,  the  vessel  be  found  employed  in  contraband  trade,  or  in 
carrying  enemy's  property,  or  troops,  or  despatches,  she  is  liable 
to  be  taken  and  brought  in  for  adjudication  before  a  prize  court.^ 
Neutral  nations  have  frequently  been  disposed  to  question  and 
resist  the  exercise  of  this  right.  This  was  particularly  the  case 
with  the  Bfiltic  confederacy,  during  the  American  war,  and  with 
the  conyention  of  the  Baltic  powers  in  1801.  The  right  of  search 
was  denied,  and  the  flag  of  the  state  was  declared  to  be  a  substi- 
tate  for  all  documentary  and  other  proof,  and  to  exclude  all  righi 
of  search.  Those  powers  armed  for  the  purpose  of  de- 
fending their  neutral  *  pretensions;  and  England  did  [*154] 
not  hesitate  to  consider  it  as  an  attempt  to  introduce,  by 

(ff)  Vattd,  b.  3,  ch.  7,  sec  114.  The  Maria,  1  Bob.  Rep.  287.  The  Le  Lonia, 
2  Dodmn*8  Adm.  Rep.  245.     The  Marianna  Flora,  11  WkeaUm,  42. 

•  The  Trent  Affair. — During  the  late  war  of  the  rebellion,  a  case  occurred 
which  drew  these  points  into  momentous  controversy.  Having  been  com- 
misBioned  by  the  Confederate  government  to  act  as  its  ambassadors  to  Eng- 
land and  France,  two  persons,  Messrs.  Mason  and  Slidell,  together  with 
their  secretaries  and  some  others,  ran  the  blockade  at  Charleston  and  reached 
Havana  in  Cuba;  where  they  took  passage  on  the  English  mail-packet 
Trent  for  the  Island  of  St  Thomas,  there  to  be  transhipped  for  Southampton. 
Learning  of  their  presence  at  Havana,  and  their  intended  movements,  Cap- 
tab  John  Wilkes,  of  the  San  Jacinto,  a  United  States  ship  of  war,  took 
position  in  the  old  Bahama  channel,  and  when  the  Trent  appeared,  brought 
her  to  by  firing  across  her  bows  A  search  party  was  sent  on  board,  and 
Maaon  and  Slidell  with  their  secretaries  were  removed  to  the  San  Jacinta 
The  Trent  was  permitted  to  proceed  on  her  voyage;  but  the  prisoners  were 
conveyed  to  Boston  and  lodged  in  Fort  Warren. 

Denouncing  their  seizure  as  in  violation  of  international  law,  the  British 
government  promptly  demanded  their  reles»e,  and  made  preparations  for  war. 

In  the  diplomatic  correspondence  which  ensued,  Mr.  Seward,  then  Secre- 
tary of  State,  assumed  that  the  captured  envoys  and  their  dispatches  were 
eontraband  of  war,  and  that  in  conveying  them  on  their  mission,  the  Trent 
had  rendered  herself  liable  to  be  carried  into  port  and  condemned  as  prize. 
Bat  he  also  made  concession  that  seizure  of  the  contraband  accompanied  by 
release  of  the  vessel  being  irregular,  amounted  to  a  waiver  of  the  captor's 
rights,  for  which  reason  the  prisoners  should  be  released. 

In  opposition  to  this  view,  Earl  Russell,  British  Secretary  of  Foreign  Af- 
fairs,  insisted  on  *'the  general  right  and  duty  of  a  nentral  power  to  main- 
tain its  own  communications  and  friendly  relations  with  both  belligerents;" 
and  from  this  argued  it  to  be  a  necessary  deduction,  that  the  conveyance  of 
agents  such  as  those  in  question  **  from  Havana  to  St.  Thomas,  on  their  way 
to  Great  Britain  and  France,  and  of  their  credentials  or  dispatches  (if  any) 
on  board  the  Trent,  was  not  and  could  not  be  a  violation  of  the  duties  ni 
neatrality  on  the  part  of  that  vessel. ' '  He  Airther  pointed  out,  as  irresistible 
eridence  of  her  innocence,  the  neutrality  of  the  ports  between  which  she 
was  voyaging  when  captured. 

The  question  was  practically  decided  by  release  of  the  prisoners;  and  the 
weight  of  opinion  is,  that  on  no  groond  ooold  they  have  been  lawfully  re- 
tiined. 
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force,  a  new  code  of  maritime  law,  inconsistent  with  her  bellig- 
erent rights,  and  hostile  to  her  interests,  and  one  which  woold 
go  to  extinguish  the  right  of  maritime  capture.  The  attempt  was 
speedily  frustrated  and  abandoned,  and  the  right  of  search  has, 
since  that  time,  been  considered  incontrovertible  (a). 

The  whole  doctrine  was  ably  discussed  in  the  English  High 
Court  of  Admiralty,  in  the  case  of  the  Maria  (6),  and  it  was  ad- 
judged, that  the  right  was  incontestable,  and  that  a  neutral  sove- 
reign could  not,  by  the  interposition  of  force,  vary  that  right 
Two  powers  may  agree  among  themselves,  that  the  presence  of 
one  of  their  armed  ships  along  with  their  merchant  ships,  shall 
be  mutually  understood  to  imply  that  nothing  is  to  be  found,  in 
that  convoy  of  merchant  ships,  inconsistent  with  amity  or  neut- 
rality (c).  But  no  belligerent  power  can  legally  be  compelled, 
by  mere  force,  to  accept  of  such  a  pledge;  and  every  belligerent 
power  who  is  no  party  to  the  agreement,  has  a  right  to  insist  on 
the  only  security  known  to  the  law  of  nations  on  this  subject,  in- 
dependent of  any  special  covenant,  and  that  is  the  right  of  per- 
sonal visitation  and  search,  to  be  exercised  by  those  who  have  an 
interest  in  making  it  The  penalty  for  the  violent  contravention 
of  this  right,  is  the  confiscation  of  the  property  so  withheld  from 
visitation;  and  the  infliction  of  this  penalty  is  conformable  to  the 
settled  practice  of  nations,  as  well  vs  to  the  principles  of  the 
municipal  jurisprudenca  of  most  countries  in  Europe.  There 
may  be  cases  in  which  the  master  of  a  neutral  ship  may  be  au- 
thorized, by  the  natural  right  of  self-preservation,  to  defend  him- 
self against  extreme  violence  threatened  by  a  cruiser,  grossly 
abusing  his  commission;  but,  except  in  extreme  cases,  a  merchant 
vessel  has  no  right  to  say  for  itself,  and  an  armed  vessel  has  no 
tight  to  say  for  it,  that  it  will  not  submit  to  visitation  or  search, 
or  to  be  carried  into  a  proximate  port  for  judicial  in- 
[  *  155  ]  quiry.  Upon  *these  principles,  a  fleet  of  Swedish  mer- 
chant ships,  sailing  under  convoy  of  a  Swedish  ship  of 

(a)  In  the  conTention  between  England  and  Rnasia,  on  the  17th  of  June, 
1801,  Rnasia  admitted  the  belligerent  right  of  search,  even  of  merchant  ves- 
sels navigating  nnder  convoy  of  a  ship  of  war,  provided  it  was  exercised  by 
a  ship  ofwar  belonging  to  government. 

(h)  1  Bob.  Rep.  287. 

(c)  In  the  treaty  of  commerce  between  the  United  States  and  the  republic 
of  Chile,  in  18^,  it  was  agreed  that  the  right  of  visitation  and  search  should 
not  apply  to  vessels  sailing  nnder  donvoy.  So,  also,  in  the  convention  be- 
tween the  United  States  and  the  Peru-Bolivian  confederacy  of  18%,  art.  19. 
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war,  and  under  instruotioiis  from  the  Swedish  government  to  re- 
sist, bj  force,  the  right  of  search  claimed  by  British  lawfnll j 
commissioned  cruisers,  was  condemned.  The  resistance  of  the* 
G(»iiToying  ship  wias-a  resistance  of  the  whole  conYoy,  and  justly 
Bnbjected  the  whole  to  confiscation  (a). 

The  doctrine  of  the  English  admiralty  on  the  rfght  of  ^isitar- 
lion  and  search,  and  on  the  limitation  of  the  right,  has  been  rec- 
ognized in  its  fullest  extent  b^f  the  courts  of  justice  in,  this  coun- 
try (6).  The  very  act  of  sailing  under  the  protection  of  a  bellig- 
erent, or  neutral  convoy,  for  the  purpose  of  resisting  search,  is  a 
violation  of  neutrality.  The  Danish  government  asserted  the  same 
principle  in  its  correspondence  with  the  government  of  the  United 
States,  and  in  the  royal  instructions  of  the  10th  of  March, 
1810  (c);  and  none  of  the  powers  of  Europe  have  called  in  ques- 
tion the  justice  of  the  doctrine  (d).  Ck)nfiscation  is  applied  by 
way  of  penalty  for  resistance  of  search  to  aU  vessels,  without  any 
discrimination  as  to  the  national  character  of  the  vessel  or  cargo, 
and  without  separating  the  fate  of  the  cargo  from  that  of  the  ship. 

This  right  of  search  is  confined  to  private  merchant  vessels,  and 
does  not  apply  to  public  ships  of  war.  Their  immunity  from 
the  exercise  of  any  jurisdiction  but  that  of  the  sovereign  power 
to  which  they  belong,  is  uniformly  asserted,  claimed,  and  con* 
ceded.  A  contrary  doctrine  is  not  to  be  found  in  any 
jnrist  or  writer  on  the  law  of  nations,  or  ^admitted  in  [  *  156  ] 
any  treaty;  and  every  act  to  the  contrary  has  been 
promptly  met  and  condemned  (e). 

(a)  The  Maria,  1  Rob.  Rep.  287.     The  Elaebe,  4  Rob.  Rep,  408. 

(h)  The  Nereide,  9  Cranch,  427,  438,  443,  445,  453.  The  Marianna  Flora, 
11  WheaUm,  42.  The  goyemment  of  the  United  States  admits*  the  right  of 
visitation  and  search  by  belligerent  goyemment  yessels  of  their  private  mer- 
chant yessela,  for  enemy's  property,,  articles  contraband  of  war,  or  men  in 
the  land  or  naval  service  of  the  enemy.  Bat  it  does  not  understand  the  law 
of  nations  to  authorize,  and  does  not  admit  the  right  of  search  for  subjects  or 
seamen.  England,  on  the  other  hand,  asserts  the  right  to  look  for  her  subjects 
on  the  high  seas,  into  whatever  service  t'hey  might  wander,  and  will  not  re- 
Donnce  it  The  objections  to  the  British  claim,  on  the  ground  of  public  law 
and  policy,  were  stated  with  great  force  and  clearness  in  1818,  by  the  Amer- 
ican minister  in  London  to  I^rd  Castlereagh.  Rushes  Memoranda^  p.  181 — 
193,  279—283. 

(t)  4  HaWs  Law  Journaly  263.  Letters  of  Count  RosenkrarUz  to  Mr,  Erving, 
28(&  and  30/A  of  June,  and  9ih  of  July,  1811. 

(d)  The  Austrian  ordinance  of  neatrality  of  Au^oist  7th,  1803,  enjoined  it 
upon  all  their  vessels  to  submit  to  visitation  on  the  high  seas,  and  not  to 
make  any  difficulty  as  to  the  production  of  the  documentary  proofs  of  prop- 
erty. 

(e)  Thurlow*9  State  Papers,  yol,  11.  p.  503.   Mr,  Canning's  Letter  to  Mr,  Mon- 
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The  exercise  of  the  right  of  visitation  and  search  must  be  con- 
dacted  Y^ith  due  care,  and  regard  to  ttie  rights  and  safety  of  the 
vessel  (a).  If  tbe  neutral  has  acted  with  candor  and  good  faith, 
and  tiM  ioqiuiy  Las  been  wrongfully  pursued,  the  belligerent 
tsnaiser  is  responsible  tQ  the  neutral  in  costs  and  damages,  to  be 
assessed  by  the  price  court  which  sustains  the  judicial  examina- 
tion. The  mere  exercise  of  the  right  of  search  involves  the  cruiser 
in  no  trespass,  for  it  is  strictly  lawfuL  But  if  he  proceeds  to 
capture  the  vessel  as  price,  and  sends  her  in  for  adjudication,  and 
there  was  no  probable  cause,  he  is  responsible.  It  is  not  the 
search,  but  the  subsequent  capture,  which  is  treated  in  such  a 
case  as  a  tortious  act  (6).  If  the  capture  be  justifiable,  the  sub- 
sequent detention  for  adjudication  is  never  punished  with  dam- 
ages; and  in  all  cases  of  marine  torts,  courts  of  admiralty  exercise 
a  large  discretion  in  giving  or  withholding  damages  (o). 
[  *  157  ]  *  A  rescue  effected  by  the  crew,  after  capture,  and 
when  the  captors  are  in  actual  possession,  is  unlawful, 
and  considered  to  be  a  resistance  within  the  application  of  the 
pen€ilty  of  confiscation,  for  it  is  delivery  by  force  from  force  (d). 
And  where  the  penalty  attaches  at  all,  it  attaches  as  completely 
to  the  cargo  as  to  the  ship,  for  the  master  acted  as  agent  of  the 
owner  of  the  cargo,  and  his  resistance  was  a  fraudulent  attempt 
to  withdraw  it  from  the  rights  of  war  (e). 

Neutral  Documents. — A  neutral  is  bound,  not  only  to  submit 

roe,  August  3<2,  1807.  Edinburgh  Revieiofor  October ,  1807,  art.  i.  In  the  case 
of  Prins  Frederick,  2  Dodsan^a  Adm.  Rep.  451,  the  question  was  raised,  and 
learnedly  discussed,  whether  a  pablic  armed  ship  belonging  to  the  king  of 
the  Netherlands,  was  liable  to  civil  or  criminal  process  in  a  British  port 
She  was  brought  in,  by  assistance,  in  distress,  and  salvage  was  claimed,  and 
the  ship  was  arrested  upon  that  claim,  and  a  plea  to  the  jurisdiction  inter- 
posed. The  question  went  off  by  arrangement,  and  was  not  decided,  though 
the  immunity  of  such  vessels  from  all  private  claims  was  forcibly  urged,  on 
grounds  of  general  policy  and  the  usage  of  nations.  And  in  this  country,  in 
the  case  of  The  Schooner  Exchange  v.  M^Fadden^  7  Oranch,  116,  it  was  de- 
cided, after  great  discussion,  that  a  public  vessel  of  war  of  a  foreign  sovereign 
at  peace  with  the  United  States,  coming  into  their  ports,  and  demeaning 
herself  in  a  friendly  manner,  was  exempt  fh>m  the  jurisdiction  of  the  coun- 
try.    U Invincible,  1  WheaUm,  238,  252,  S.  P. 

(a)  The  Anna  Maria,  2  Wheaion,  327.  The  right  of  visitation  and  search 
is  sometimes  laid  under  special  restrictions  by  convention  between  maritime 
states.  See,  for  instance,  art.  17,  of  the  convention  of  navigation  and  com- 
merce between  United  States  and  the  Peru- Bolivian  ConlederatLon,  May, 
1838. 

(b)  2  Mason^a  Rep.  439. 

(c)  Story.  J.,  11  Wheatony  54—56. 

(d)  The  Despatch,  3  Rob.  Rep.  295.  Brown  r.  Union  Ins.  Oo.5J)asf*8Bep.l. 

(e)  The  Catherina  Elizabeth,  5  Rob.  Rep.  232. 
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to  search,  bat  to  haYe  his  vessel  dalj  {umibhed  with  the  gennine 
docaments  requisite  to  support  her  neutral  character  (a).  The 
most  material  of  these  documents  are,  the  register,  passport  or 
sea  letter,  master  roll,  log  book,  charter-party,  invoice,  and  bill  of 
lading.  The  want  of  some  of  these  papers,  is  strong  presump- 
tive evidence  against  the  ship's  neutrality;  yet  the  want  of  any 
one  of  them  is  not  absolutely  conclusive  (&).  Si  aliquid  ex  / 
8olemnibu8  deficiaty  cum  equitaa  poacit  mibveniendum  est  The 
concealment  of  papers  material  for  the  preservation  of  the  neutral 
character,  justifies  a  capture,  and  carrying  into  port  for  adjndi- 
catiop,  though  it  does  not  absolutely  require  a  condemnation.  It 
is  good  ground  to  refuse  costs  and  damages  on  restitution,  or  to 
refose  further  proof  to  relieve  the  obscurity  of  the  case,  where 
the  cause  laboured  under  heavy  doubts,  and  there  was  prima  facie 
ground  for  condemnation  independent  of  the  concealment  (c). 
The  spoliation  of  papers  is  a  still  more  aggravated  and  inflamed 
circnmstanee  of  suspicion.  That  fact  may  exclude  fur- 
ther *  proof,  and  be  sufficient  to  infer  guilt;  but  it  does  [  *  158  ] 
not  in  England,  as  it  does  by  the  maritime  law  of  other 
oonntries,  create  an  absolute  presumption  juris  et  de  jure;  and 
yet,  a  case  that  escapee  with  such  a  brand  upon  it,  is  saved  so  as 
by  fire  (d).  The  Supreme  Court  of  the  United  States  has  followed 
the  less  rigonrous  English  rule,  and  held  that  the  spoliation  of 
papers  was  not,  of  itself,  sufficient  gound  for  condemnation,  and 
that  it  was  a  circumstance  open  for  explanation,  for  it  may  have 
arisen  from  accident,  necessity,  or  superior  force  (e  ) .  If  the  explan- 
ation be  not  prompt  and  frank,  or  be  weak  and  futile;  if  the  cause 
labours  under  heavy  suspicions,  or  there  be  a  vehement  presump- 
tion of  bad  faith,  or  gross  prevarication,  it  is  good  cause  for 
the  denial  of  further  proof;  and  the  condemnation  ensues  from 

(a)  Anmoer  to  the  Prussian  Memorial,  1753. 

((]  Danish  Instructions,  10<A  March.  1610.  The  register  of  a  vessel  is  the 
only  docnment  which  need  be  on  board  a  vessel  in  time  of  nniversnl  peace, 
to  prove  national  character.  Catlette  v.  Pacific  Ins.  Co.,  1  Paine^s  Rep.  594. 
Bv  the  convention  of  navigation  and  commerce  between  the  United  States 
and  the  Pem-Bolivian  Confederation)  May,  1838,  art.  18,  the  vessels  of  each 
power  are  to  be  tarnished  in  time  of  war  with  sea  letters  or  passports,  de- 
scribing the  name,  property  and  burden  of  the  ship,  and  name  and  residence 
of  the  commander.  So  they  must  also  be  provided  veith  certificates  contain- 
ing the  particulars  of  the  cargo,  and  the  place  whence  the  ship  sailed,  signed 
by  the  officers  of  the  port.  * 

(c)  Livingston  &  Gilchrist  v.  Marine  Ins.  Co.,  7  Cranch^  544. 

\d)  The  Hunter,  1  Dodson's  Adm.  Bep.  480. 

(e)  The  Pizano,  2  WhecOon,  227. 
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defects  in  the  evidence,  which  the  party  is  aot  permitted  to  sup- 
ply. The  observation  of  Lord  Mansfield,  in  Bemardi  y.  Mot- 
teaux  (a),  was  to  the  same  effect  By  the  maritime  law  of  all 
countries,  he  said,  throwing  papers  overboard  was  considered  as 
a  strong  presumption  of  enemy's  property:  but,  in  all  his  exper- 
ience, he  had  never  known  a  condemnation  on  that  circumstance 
only. 

(a)  Doug.  Rep,  581. 
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*  LECTURE  VIII.  [  *  169  ] 

OF  TRUCES,  PASSPORTS,  AND  TREATIES  OF  PEACE. 

Haying  considered  the  rights  and  daties  appertaining  to  a  state 
of  war,  I  proceed  to  examine  the  law  of  nations  relative  to  nego- 
tiations, conventions,  and  treaties,  which  either  partiaUj  inter- 
rupt the  war,  or  terminate  in  peace. 

Effect  of  a  Truce. — <  1.)  A  truce  or  suspension  of  arms,'  does 
not  terminate  the  war,  bat  it  is  one  of  the  commercia  belli  which 
suspends  its  operations.  These  conventions  rest  upon  the  obliga- 
tion of  good  faith,  and  as  they  lead  to  pacific  negotiations,  and 
are  necessary  to  control  hostilities,  and  promote  the  cause  of 
humanity,  they  are  sacredly  observed  by  civilized  nations. 

A  particular  truce  is  only  a  partial  cessation  of  hostilities,  as 
between  a  town  and  an  army  besieging  it  But  a  general  truce  ap- 
plies to  the  operations  of  the  war;  and  if  it  be  for  a  long  or  in- 
definite period  of  time,  it  amounts  to  a  temporary  peace,  which 
leaves  the  state  of  the  contending  parties,  and  the  questions  be- 
tween them,  remaining  in  the  same  situation  as  it  found  them.  A 
partial  truce  may  be  made  by  a  subordinate  commander,  and  it 
is  a  power  necessarily  implied  in  the  nature  of  his  trust;  but  it 
is  requisite  io  a  general  truce,  or  suspension  of  hostilities  through- 
out the  nation,  or  for  a  great  length  of  time,  that  it  be  made  by 
the  sovereign  of  the  country,  or  by  his  special  authority  (a).  The 
general  principle  on  the  subject  is,  that  if  a  commander  makes  a 
compact  with  the  enemy,  and  it  to  be  of  such  a  nature  that  the 
power  to  make  it  could  be  reasonably  implied  from  the  nature  of 
the  trust,  it  would  be  valid  and  binding,  though  he  abused  his 
trust  The  obligation  he  is  under  not  to  abuse  his  trust,  regards 
his  own  state,  and  not  the  enemy  (&). 

(a)  Vattd,  b.  3,  ch.  16.  sec.  233—238.     €hvHu8,  b.  3,  ch.  21. 

(h)  Buiherforih,  b.  2,  ch.  9.  VaUel,  b.  3,  ch.  16,  sec.  261.  Ch-oHus,  b.  3, 
ch.  22,  sec  4. 

*  A  trace  is  a  tempoTRry  suspeDBion  of  arms  by  agreement  between  the 
combatants. 
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A  trace  binds  the  oontracting  parties  from  the  time  it  is  oon- 
dnded,  but  it  does  not  bind  the  individuals  of  the  nation  bo  as  to 
render  them  personally  responsible  for  a  breach  of  it,  nntil  they 
have  had  actual  or  constructive  notice  of  it  Though  an  individ- 
ual may  not  be  held  to  make  pecuniary  compensation  for  a  cap- 
ture made,  or  destruction  of  property,  after  the  suspension  of 
hostilities,  and  before  notice  of  it  had  reached  him,  yet  the 
sovereign  of  the  country  is  bound  to  cause  restoration  to  be  made 
of  all  prizes  made  after  the  date  of  a  general  truce.  To  prevent 
the  danger  and  damage  that  might  arise  from  acta  committed  in 
ignorance  of  the  truce,  it  is  common  and  proper  to  fix  a  pros- 
pective period  for  the  cessation  of  hostilities,  with  a  due  refer- 
ence to  the  distauvse  and  situation  of  places  (a). 

A  truce  only  temporarily  stays  hostilities;  and  each  party  to  it 
may,  within  his  own  territories,  do  whatever  he  would  have  a 
right  to  do  in  time  of  peace.  He  may  continue  active  prepar- 
ations for  war,  by  repairing  fortifications,  levying  and  disciplining 
troops,  and  collecting  provisions,  and  articles  of  war.  He  may 
do  whatever,  under  all  the  circumstances,  would  be  deemed  com- 
patible with  good  faith,  and  the  spirit  of  the  agreement;  but  he 
is  justly  restrained  from  doing  what  would  be  directly  injurious 
to  the  enemy,  and  could  not  safely  be  done  in  the  midst  of  hos- 
tilities. Thus,  in  the  case  of  a  truce  between  the  governor  of  a 
fortified  town,  and  the  army  besieging  it,  neither  party  is  at  lib- 
erty to*  continue  works  constructed  either  for  attack  or  defence, 

and  which  could  not  safely  be  done  if  hostilities  had 
[*  161  ]  *  continued;    for  this  would  be  to  make  a  mischievous 

and  fraudulent  use  of  the  cessation  of   arms.     So,  it 

« 

would  be  a  fraud  upon  the  rights  of  the  besieging  army,  and  an 
abuse  of  the  armistice,  for  the  garrison  to  avail  themselves  of  the 
truce  to  introduce  provision  and  succours  into  the  town,  in  a  way, 
or  through  passages,  which  the  besieging  army  would  have  been 
competent  to  prevent  (&).  The  meaning  of  every  such  compact 
is,  that  all  things  should  remain  as  they  were  in  the  places  con- 
tested and  of  which  the  possession  was  disputed,  at  the  moment 
of  the  conclusion  of  the  truce  (c). 

At  the  expiration  of  the  truce,  hostilities  may  recommence 

(a)  VatUl,  b.  3,  ch.  15,  sec  239,  244. 

(b)  VaUd,  b.  3,  ch.  16,  sec  247,  24a 
(e)  Ibid.  sec.  250. 
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without  any  fresh  declaration  of  war;  bat  if  it  be  for  an  indefi- 
nite time,  jostice  and  good  faith  woold  require  dne  notice  of  an 
intention  to  terminate  it  (a). 

Grotins  and  Yattel  (6),  as  well  as  other  writers  on  national  law, 
haye  agitated  the  qnestion,  whether  a  trace  for  a  given  period,  as, 
for  instance,  from  the  first  of  January  to  the  first  of  Febroary, 
will  include  or  exclude  the  first  day  of  each  of  these  months. 
Ght>tias  says,  that  the  day  from  whence  a  truce  is  to  be  computed, 
is  not  one  of  the  days  of  the  truce,  but  that  it  will  include  the 
whole  of  the  first  day  of  February,  as  being  the  day  of  its  ter- 
mination. Yattel,  on  the  other  hand,  is  of  opinion,  that  the  day 
of  the  commencement  of  the  truce  would  be  included,  and  as  the 
time  ought  to  be  taken  largely  and  liberally,  for  the  sake  of  hu- 
manity, the  last  day  mentioned  would  also  be  included.  Every 
ambiguity  of  this  kind  ought  always  to  be  prevented,  \>j  positive 
and  precise  stipulations,  as  from  such  a  day  to  such  a  day  both 
inclusive  (c). 

*0f  a  Passport. — (2.)  A  passport,  or  safe  conduct,  [  *  162  ] 
is  a  privilege  granted  in  war,  and  exempting  the  party 
from  the  e£fects  of  its  operation,  during  the  time,  and  to  the  ex- 
tent prescribed  in  the  permission.'  It  flows  from  the  sovereign 
authority;  but  the  power  of  granting  a  passport  may  be  dele- 
gated by  the  sovereign  to  persons  in  subordinate  command,  and 
they  are  invested  with  that  power  either  by  an  express  commis- 
sion, or  by  the  nature  of  their  trust  (d).  The  general  of  an  army, 
from  the  very  nature  of  his  power,  can  grant  safe  conducts;  but 
the  permission  is  not  transferable  by  the  person  named  in  the 
passport,  for  it  may  be  that  the  government  had  special  reasons 
for  granting  the  privilege  to  the  very  individual  named,  and  it  is 
presumed  to  be  peisonaL  If  the  safe  conduct  be  granted,  not 
for  persons,  but  for  efifects,  those  effects  may  be  removed  by 
others  besides  the  owner,  provided  no  person  be  selected  as  the 

ia)  Ibid.  b.  3,  ch.  16.  sec.  260. 

(h)  OnOius.  b.  3,  ch.  21,  sec  4.     Vattel,  b.  3,  ch.  16,  sec.  244. 

(e)  The  rule  propo«ed  by  the  English  commissioners,  in  their  report  on 
the  practice  of  the  Eniclish  conrts,  in  July,  1831,  is  recommended  by  its 
bimplicityand  certainty.  They  proposed  to  compute  the  first  day  exclusively, 
sod  the  last  day  inclusively  in  all  casea.    See  vol.  iv.  p.  95. 

[d)  VaUa,  b.  3,  ch.  17. 

'  More  particularly  described,  a  passport  or  eafe-conduct  is  a  document 
iasoed  by  authority  of  the  sovereign  to  an  individual,  entitling  him,  his 
servants,  his  efTects,  some  or  all,  to  free  presence  or  passage,  subject  to*  the 
contained  limitations  as  to  porpofae,  place,  and  time. 
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agent,  against  whom  there  maj  exist  a  personal  objection  suffi- 
cient to  render 'him  an  object  of  suspicion  or  danger,  within  the 
territories  of  the  power  granting  the  permission. 

He  who  promises  security,  bv  a  passport,  is  morally  bound  to 
afford  it  against  any  of  his  subjects  or  forces,  and  to  make  good 
any  damage  the  party  might  sustain  -by  a  violation  of  the  pass- 
port. The  privilege  being  so  far  a  dispensation  from  the  legal 
effects  of  war,  it  is  always  to  be  taken  strictly,  and  must  be  con- 
fined to  the  purpose,  and  place,  and  time,  for  which  it  was 
granted.  A  safe  conduct  generally  includes  the  necessary  bag- 
gage and  servants  of  the  person  to  whom  it  is  granted ;  and,  to 
save  doubt  and  difficulty,  it  is  usual  to  enumerate,  with  precision, 
evQry  particular  branch  and  extent  of  the  indulgence.  If  a  safe 
conduct  be  given  for  a  stated  term  of  time,  the  person  in  whose 
favour  it  was  granted,  must  leave  the  enemy's  country  before  the 
time  expires,  unless  detained  by  sickness,  or  some  una- 
[  *  163]  voidable  circumstance,  *and  then  he  remains  under  the 
same  protection.  The  case  is  different  with  an  enemy 
who  comes  into  the  country  of  his  adversary  during  u  truce.  He 
at  his  own  peril,  takes  advantage  of  a  general  liberty  allowed  by 
the  suspension  of  hostilities,  and,  at  the  expiration  of  the  truce,  tbe 
war  may  freely  take  its  course,  without  being  impeded  by  any 
claims  of  such  a  p^y  for  protection  (a). 

It  is  stated  that  -a  safe  conduct  may  even  be  revoked  by  him 
who  granted  it,  for  some  good  reason;  for  it  is  a  general  princi- 
ple in  the  law  of  nations,  that  every  privilege  may  be  revoked, 
when  it  becomes  detrimental  to  the  state.  If  it  be  a  gratuitous 
privilege,  it  may  be  revoked  purely  and  simply;  but  if  it  be  a 
purchased  privilege,  the  party  interested  in  it  is  entitled  to  in- 
demnity against  all  injurious  consequences,  and  every  party  af- 
fected by  the  revocation  is  to  be  allowed  time  and  liberty  to  de- 
part in  safety  (6). 

Enemy's  License  to  Trade. --The  effect  of  a  license  given  by 
the  enemy,  to  the  subjects  of  the  adverse  party,  to  carry  on  a 
specified  trade,  has  already  been  considered  (c),  in  respect  to  the 
light  in  which  it  is  viewed  by  the  government  of  the  citizens  ac- 
cepting it.     A  very  different  affect  is  given  to  those  licenses  by 

(a)  Vatta,  b.  3,  ch.  17,  sec.  273,  274. 
lb)  VaOel,  b.  3,  ch.  17,  sec.  276. 
(c)  SuprOy  p.  85. 
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the  goyernmeiit  which  grants  them,  and  ihej  are  regarded  and 
respected  as  lawful  relaxations  or  suspensions  of  the  roles  of  war. 
It  is  the  assamption  of  a  state  of  peace  to  the  extent  of  the 
license,  and  the  act  rests  in  the  discretion  of. the  sovereign  anth- 
oritj  of  the  state,  which  alone  is  competent  to  decide  how  far  con- 
siderations of  commercial  and  political  expediency  mav,  in  par- 
ti^alar  cases,  control  the  ordinary  consequences  of  war.  In  the 
ooontry  which  grants  them,  licenses  to  carry  on  a  pacific  com- 
merce are  gtricti  juria^  as  being  exceptions  to  a  general  mle; 
though  they  are  not  to  be  construed  with  pedantic  ac- 
curacy, nor  will  every  *small  deviation  be  held  to  vitiate  [  *  164  ] 
the  fair  effect  of  them  (a).  An  excess  in  the  quantity 
of  goods  permitted  to  be  imported,  might  not  be  considered  as 
noxious  to  any  extent;  but  a  variation  in  the  quality  or  substance 
of  the  goods  might  be  more  significant.  Wheneyer  any  part  of  the 
trade  assumed  under  the  license  is  denuded  of  any  authority 
under  it,  such  part  is  subject  to  condemnation. 

Another  material  circumstance  in  all  licenses,  is  the  limitation 
of  time  in  which  they  are  to  be  carried  into  effect,  for  what  is 
proper  at  one  time,  may  be  very  unfit  and  mischievous  at  another 
tima  Where  a  license  was  limited  to  be  in  force  until  the  29th 
of  September,  and  the  ship  did  not  sail  from  the  foreign  port 
until  the  4th  of  October,  yet,  as  the  goods  were  laden  on  board 
l^  the  12th  of  September,  and  there  was  an  entire  bona  fides  on 
the  part  of  the  person  holding  the  license,  this  was  held  to  be 
legal  (&).  But  where  a  license  was  to  bring  away  a  cargo  from 
Bordeaux,  and  the  party  thought  proper  to  change  the  license, 
and  accomi!aodate  it  to  another  port  in  France,  it  was  held  by 
the  English  admiralty,  in  the  case  of  the  Tivee  Oebroedera  (c),  that 
the  license  was  vitiated,  and  the  vessel  and  cargo  were  condemned. 
It  has  also  been  held,  that  the  license  must  be  limited  to  the  use 
of  the  precise  persons  for  whose  benefit  it  was  obtained.  The 
great  principle  in  these  cases  is,  that  subjects  are  not  to  trade 
with  the  enemy  without  the  special  permission  of  the  govem- 

(a)  The  Cosmopolite,  4  Bob.  Rep.  8.  GrotiuSy  h.  3,  eh.  21,  sec.  14,  lays 
down  the  general  rale,  that  a  safe  oondnct,  of  which  these  licenses  are  a 
species,  are  to  be  liberally  oonstmed ;  laxa  magis  quam  stricta  intcrpretatio 
admiUenda  eaL  And  licenses  were  eventually  construed  with  great  liberality 
m  the  British  courts  of  admiralty.  Judge  Croke,  in  the  case  of  the  Abigail, 
8tewarC9  Viee-Adm,  Rep,  360. 

(&)  Schroeder  v,  Yaux,  15  EobI^b  £ep.  52.     3  Camp.  N,  P.  Rep.  83. 

(e)  1  Edw.  Adm.  Rep.  95. 
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ment;  and  a  material  object  of  the  coDtrol  which  the  gOTemment 
ezeroises  over  snch  a  trade,  is  that  it  may  jndge  of  the 

[  *  165  ]  particular  persons  who  are  fit  to  *be  iDtrnsted  with  an 
exemption  from  the  ordinary  restrictions  of  a  state  of 

war  (a). 

Treaties  of  Peace. — (8.)  The  object  of  war  is  peace;  and  it 
is  the  duty  of  every  belligerent  power  to  make  war  fulfil  its  eitd 
with  the  least  po8sil)le  mischief,  and  to  accelerate,  by  all  fair  and 
reasonable  means,  a  just  and  honorable  peace.  The  same  power 
which  has  the  right  to  declare  and  carry  on  war,'  would  seem  na- 
turally to  be  the  proper  power  to  make  and  conclude  a  treaty  of 
peace;  but  the  disposition  of  this  power  will  depend  upon  the 
local  constitution  of  every  nation ;  and  it  sometimes  happens,  that 
the  power  of  making  peace  is  committed  to  a  body  of  men  who 
have  not  the  power  to  make  war.  In  Sweden,  after  the  death 
of  Charles  XII.,  the  king  could  declare  war  without  the  consent 
of  the  national  Diet,  but  he  made  peace  in  conjunction  with  the 
senate  (&).  So,  by  the  constitution  of  the  United  States,  the 
President,  by  and  with  the  advice  and  consent  of  two  thirds  of 
the  senate,  may  make  peace,  but  it  is  reserved  to  Congress  to  de- 
clare war.  This  provision  in  our  constitution  is  well  adapted  (as 
vnll  be  shown  more  fully  hereafter)  to  unite  in  the  negotiation 
and  conclusion  of  treaties,  the  advantage  of  talents,  experience, 
stability,  and  a  comprehenoive  knowledge  of  national  interest, 
with  the  requisite  secrecy  and  despatch.* 

Treaties  of  peace,  when  made  by  the  competent  power,  are  ob- 
ligatory upon  the  whole  nation.  If  the  treaty  requires  the  pay- 
ment of  money  to  carry  it  into  efiPect,  and  the  money  cannot  be 
raised  but  by  an  act  of  the  legislature,  the  treaty  is  morally  ob- 
ligatory upon  the  legislature  to  pass  the  law,  and  to  refuse  it 
would  be  a  breach  of  public  faith.'  The  department  of  the  gov- 
ernment that  is  intrusted  by  the  constitution  with  the  treaty* 

(a)  The  Jonfre  Johannes,  4  Bob.  Rep.  263.  See  the  law  as  to  licenftes  col- 
lected in  1  HoWs  N.  P.  Rep.  129,  note.  Mr.  Holt  says,  that  Sir  William 
Scott  was,  in  fact,  the  author  of  the  whole  learning  of  the  law  relating  to  the 
system  of  licenses. 

ih)  VatUl  b.  4,  ch.  2,  sec.  10. 

'  As  to  what  department  of  government  has  power  to  declare  War,  see  onte^ 
pp.  51,  52. 

*  See  similar  remarks,  post,  p.  28.'>. 

^  This  question  has  been  several  times  discussed  in  Congress,  and  is  still 
ondecided.    See  jnw<,  pp.  286,  287,  and  note. 
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making  power,  is  competent  to  *  bind  the  national  [  *  166  ] 
faith  in  its  discretion;  for  the  power  to  make  treaties  of 
peace  must  be  co-extensive  with  all  the  exigencies  of  the  nation,  and 
necessarily  involves  in  it  that  portion  of  the  national  sovereignty 
which  has  the  ezclasive  direction  of  diplomatic  negotiations  and 
ooDtracts  with  foreign  powers.  All  treaties  made  by  that  power 
become  of  absolnte  efficacy,  becaase  they  are  the  supreme  law  of 
the  land. 

There  can  be  no  doubt  that  the  power  competent  to  bind  the 
nation  by  treaty  may  alienate  the  public  domain  and  property  by 
treaty.  If  a  nation  has  conferred  upon  its  executive  department, 
without  reserve,  the  right  of  treating  and  contracting  with  other 
states,  it  is  considered  as  having  invested  it  with  all  the  power 
necessary  to  make  a  valid  contract  That  department  is  the  organ 
of  the  nation,  and  the  alienations  by  it  are  valid,  because  they  are 
done  by  the  reputed  will  of  the  nation.  The  fundamental  laws 
of  a  state  may  withhold  from  the  executive  department  the  power 
of  transferring  what  belongs  to  the  state;  but  if  there  be  no  ex- 
press provision  of  that  kind,  the  inference  is,  that  it  has  confided 
to  the  department  charged  with  the  power  of  making  treaties,  a 
discretion  commensurate  with  all  the  great  interests,  and  wants, 
and  necessities  of  the  nation.  A  power  to  make  treaties  of  peace 
necessarily  implies  a  power  to  decide  the  terms  on  which  they 
shall  be  made,  and  foreign  states  could  *not  deal  safely  with  the 
government  upon  any  other  presumption.  The  power  that  is  in- 
tmsted  generally  dnd  largely  with  authority  to  make  valid  treaties 
of  peace,  can,  of  course,  bind  the  nation  by  alienation  of  part  of 
its  territory :  and  this  is  equally  the  case,  whether  that  territory 
he  already  in  the  occupation  of  the  enemy,  or  remains  in  the  pos- 
session of  the  nation,  and  whether  the  property  be  public  or  pri- 
vate (a).  In  the  case  of  the  schooner  Peggy  (6),  the 
*  Snpreme  Court  of  the  United  States  admitted,  that  in-  [  *  167  ] 
dividual  rights  acquired  by  war,  and  vested  rights  of  the 
citizens,  might  be  sacrificed  by  tre  aty  for  national  purposes.     So, 

(«)  Vattd,  b.  1,  eh.  20,  sec  244.  Ibid.  ch.  21,  sec.  262.— b.  4,  ch.  2,  sec 
11, 12.  Yattel  admits,  that  the  fandamental  laws  of  a  nation  may  withhold 
the  power  of  alienation  by  treaty;  and  it  would  seem,  by  necessary  inference, 
to  be  a  violation  of  fundamental  law,  for  the  treaty-making  power,  acting 
nnder  aiieh  an  instrnment  as  the  con.stitntion  of  the  United  States,  to  agree 
by  treaty  for  the  abolition  or  alteration  of  any  part  of  the  constitution.  The 
Btipalation  would  go  to  destroy  the  ^ery  authority  for  making  the  treaty.. 

(h)  1  Cnntk,  103. 
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in  the  case  of  Ware  v.  Hilton  (a),  it  was  said  to  be  a  clear  prin- 
ciple of  national  law,  that  private  rights  might  be  sacrificed  by 
treaty  to  secure  the  public  safety,  though  the  govemment  would 
be  bound  to  make  compensation  and  indemnity  to  the  individuals 
whose  rights  had  thus  been  surrendered.  The  power  to  alienate, 
and  the  duty  to  make  compensation,  are  both  laid  down  by  Gro- 
tius  (6)  in  equally  explicit  terms.^ 

A  treaty  of  peace  is  valid  and  binding  on  the  nation,  if  made 
with  the  present  ruling  power  of  the  nation,  or  the  government 
de  facto.  Other  nations  have  no  right  to  interfere  with  the  do- 
mestic affairs  of  any  particular  nation,  or  to  examine  and  judge 
of  the  title  of  the  party  in  possession  of  the  supreme  authority. 
They  are  to  look  only  to  the  fact  of  possession  (o).  And  it  is  an 
acknowledged  rule  of  international  law^  that  the  principal  party 
in  whose  name  the  war  is  made,  cannot  justly  make  peace  with- 
out including  those  defensive  allies  in  the  pacification  who  have 
afforded  assistance,  though  they  may  not  have  acted  as  princi- 
pals; for  it  would  be  faithless  and  cruel  for  the  principal  in  the 
war  to  leave  his  weaker  ally  to  the  full  force  of  the  enemy's  re- 
sentment The  ally  is,  however,  to  be  no  further  a  party  to  the 
Htipulations  and  obligations  of  the  treaty,  than  he  has  been  will- 
ing to  consent  All  that  the  principal  can  require,  is  that  his 
ally  be  considered  as  restored  to  a  state  of  peace.  Every  alliance 
in  which  all  the  parties  are  principals  in  the  war,  obliges  the 
allies  to  treat  in  concert,  though  each  one  makes  a  separate  treaty 

of  peace  for  himself  (d). 
[  *  168  ]       *The  effect  of  a  treaty  of  peace  is  to  put  an  end  to 

the  war,  and  to  abolish  the  subject  of  it  Peace  relates 
to  the  war  which  it  terminates.  It  is  an  agreement  to  waive  all 
discussion  concerning  the  respective  rights  of  the  parties,  and  to 
bury  in  oblivion  all  the  original  causes  of  the  war  {e).  It  forbids 

(a)  Chase,  J.,  3  DaU,  Rep,  199,  245. 

\h)  R  3,  ch.  20,  sec.  7.  The  government  of  the  Uriite<l  States  declared  to 
the  British  government,  in  reference  to  the  disputed  line  of  the  north-easteni 
boundary  of  the  United  States,  that  it  had  no  power  to  cede  any  part  of  the 
territory  claimed  by  the  state  of  Maine,  without  the  consent  of  that  state. 
IjcUer  of  Lord  PaJmertifin  to  Mr.  Fox,  the  British  minister  at  Washington, 
November  19th,  1837. 

{c)   VatUl,  b.  4,  ch.  2,  sec.  14. 

\d)   Vaiiel,  b.  4,  ch.  2,  sec.  16. 

{e)  Sir  William  Scott,  in  the  case  of  The  Eliza  .\nn,  1  Dodmn's  Adm.  Rep, 
249.     Though  private  rights  existing  before  the  war  may  not  bo  remitted  by 

*  For  other  considerations  concerning  the  cession  of  territory,  seeposf,  pp. 
177—179. 
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the  reTival  of  the  same  war,  by  taking  arms  for  the  canse  which 
at  first  kindled  it,  though  it  is  no  objection  to  any  subsequent 
preteasiona  to  the  same  thing  on  other  foundations  (a).  After 
peace,  the  revival  of  grievances  arising  before  the  war  is  not  to 
be  encouraged,  for  treaties  of  peace  are  intended  to  put  an  end 
to  such  complaints;  and  if  grievances  then  existing  are  not 
brought  forward  at  the  time  when  peace  is  concluded,  it  is  to  be 
presumed  that  it  is  not  intended  to  bring  them  forward  at  any 
future  time  (&).  Peace  leaves  the  contracting  parties  without 
any  right  of  committing  hostility  for  the  very  cause  which  kin- 
dled the  war,  or  for  what  has  passed  in  the  course  of  ii  It  is, 
therefore,  no  longer  permitted  to  take  up  arms  again  for  the  same 
cause  (c).  But  this  will  not  preclude  the  right  to  complain  and 
resist,  if  the  same  grievances'  which  kindled  the  war  be  renewed 
and  repeated,  for  that  would  furnish  a  new  injury  and  a  new 
cause  of  war  equally  just  with  the  former  war.  If  an  abstract 
right  be  in  question  between  the  parties,  the  right,  for  instance, 
to  impress  at  sea  one's  own  subjects,  from  the  merchant  vessels 
of  the  other,  and  the  parties  make  peace  without  taking  any 
notice  of  the  question,  it  follows,  of  course,  that  all  past  griev- 
ances, damages,  and  injury,  arising  under  such  claim, 
are  thrown  into  oblivion,  *by  the  amnesty  which  every  [*169  ] 
treaty  implies;  but  the  claim  itself  is  not  thereby  set- 
tled, either  one  way  or  the  other.  It  remains  open  for  future  dis- 
cussion, because  the  treaty  wanted  an  express  concession  or  re- 
nunciation of  the  claim  itself  (d).^ 

A  treaty  of  peace  leaves  every  thing  in  the  state  in  which  it 
finds  it,  if  there  be  no  express  stipulation  on  the  subject.^  If 
nothing  be  said  in  the  treaty  of  peace  about  the  conquered  coun- 
try or  places,  they  remain  with  the  possessor,  and  his  title  cannot 
afterwards  be  called  in  question.  During  war,  the  conqueror  has 
only  a  usufructuary  right  to  the  territory  he  has  subdued,  and 
the  latent  right  and  title  of  the  former  sovereign  continues,  until 

peace,  the  presainption  is  otherwise  as  to  the  rights  of  kings  and  nations. 
Qntiw,  b.  3,  ch.  20.  sec.  19. 

[a\  Vattd,  b.  4,  ch.  2,  sec.  19. 

[h]  Sir  William  Scott,  the  Molly,  1  Dodwn^s  Adm.  Rep.  396. 

tc)  Vattet,  b.  4,  ch.  2,  sec.  19. 

(d)  VaUd,  b.  4,  ch.  2,  sec.  19,  20. 
As  to  renewal  of  the  ori^nal  contention,  see  past^  pp.  175 — 177,   n,  11. 

*  See  on  p.  Ill,  ante^  this  principle  applied  to  the  right  of  postliminy. 
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a  treaty  of  peace,  by  its  silence,  or  by  its  express  stipulation, 
shall  have  extinguished  his  title  for  ever  (a). 

The  peace  does  not  affect  private  rights  which  had  no  relation 
to  the  war.  Debts  existing  prior  to  the  war,  and  injuries  com- 
mitted prior  to  the  war,  but  which  made  no  part  of  the  reasons 
for  undertaking  it^  remain  entire,  and  the  remedies  are  revived  (6). 
There  are  certain  cases  in  which  even  debts  contracted,  or  injuries 
committed,  between  two  subjects  of  the  belligerent  powers,  during 
the  war,  are  the  ground  of  a  valid  claim,  as  in  the  case  of  ran- 
som bills,  and  of  contracts  made  by  prisoners  of  war  for  subsist- 
ence,  or  in  a  trade  carried  on  under  a  license  (c).  This  would  be 
the  case  if  the  debt  between  them  was  contracted,  or  the  injury 
was  committed,  in  a  neutral  country  (d).' 

The  Time  when  Treaties  take  EfTect. — A  treaty  of  peace 

binds  the  contracting  parties  from  the  moment  of  its  con- 
[  *  170  ]  elusion,  and  that  is  understood  to  be  from  *the  day  it  is 

signed.'*  But,  like  a  truce,  it  cannot  affect  the  subjects  of 
the  nation  vnth  guilt,  by  reason  of  acts  of  hostility  subsequent  to 
the  date  of  the  treaty,  provided  they  were  committed  before  the 

(a)  Sir  William  Scott,  1  Dodson'a  A  dm.  Rep,  452.  VaUel,  b.  3,  ch.  13,  aec, 
J97,  198.  Ibid.  b.  4,  ch.  2,  sec.  1.  GroHua,  lib.  3,  ch.  6,  sec.  4,  5.  Mahly'n 
Droit  de  V Europe^  tome  i.  ch.  2,  p.  144. 

ih)  Grotius,  b.  3,  ch.  20,  sec.  16,  18. 

(c)  Crawford  v.  The  Wyiiam  Penn,  3  Wdah,  Oir,  Rep.  484.  1  Peter's  dr. 
Rep.  20G,  S.  C. 

Id)   VaUel,  b.  4,  ch.  2,  sec.  22. 

*  Compare  the  observations  in  this  paragraph  with  those  on  p.  68,  ante. 

^  Unless  otherwise  provided,  the  time  at  which  a  treaty  goes  into  opera- 
tion is: 

1.  Aa  between  the  contracting  powers^  the  date  of  execution,  and  sabseqnent 
ratification  has  relation  to  this. 

U.  S.  V.  Arredondo,  6  Pet.  691,  758  (1832). 

U.  8.  V.  Reynes,  9  How.  127, 148  (1850). 

Davis  V.  Police  Jury  of  Concordia,  id.  260.  289  (1850). 

U.  S.  V.  D'Anterive,  10  id.  609,  623  (1850). 

MontaulttJ.  U.  S.,  12  id.  47,  51  (1851). 

2.  Aa  concema  individual  intereat^,  the  date  of  ratification  by  the  contracting 
powers. 

U.  S.  V.  Arredondo,  aupra,  749. 

Haver  v.  Taker,  9  Wall.  32,  34  (1869). 
>     Z.  Aa  regards  judicial  obaervance,  where  legislation  i$  mri  needed  to  give  the 
treaty  force,  the  date  of  proclamation. 

Foster  v.  Neilson,  2  Pet  253,  314  (1829). 

U.  S.  V.  Percheman,  7  id.  51,  89  (1833). 

Garcia  v.  Lee,  12  id.  511,  522  (1838). 
4.  Aa  regarda  judicial  obaervancr^  where  legislation  ia  needed  to  give  the  treaty 
force^  the  date  at  which  such  legislation  takes  effect. 

Foster  v.  Neilson,  aupra. 

Tamer  V.  Baptist  Union,  5  McLean,  344,  347  (1852). 

Bartram  v.  Robertson,  15  Fed.  Rep.  212,  213  (1883). 
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treaty  wad  known.  All  that  can  be  required  in  saoh  cases  is,  that 
the  gOTernment  make  immediate  restitntion  of  things  captured 
after  the  cessation  of  hostilities;  and  to  guard  against  inconve- 
nience  from  the  want  of  due  knowledge  of  the  treaty,  it  is  usual 
to  fix  the  periods  at  which  hostilities  are  to  cease  at  different 
places,  and  for  the  restitution  of  property  taken  afterwards  (a). 
But  though  individuals  are  not  deemed  criminal  for  continuing 
hostilities  after  the  date  of  the  peace,  so  long  as  they  are  ignorant 
of  it,  a  more  difficult  question  to  determine  is  whether  they  are 
responsible,  eiviliter,  in  such  cases.  Ghx>tius  (6)  says,  they  are 
not  liable  to  answer  in  damages,  but  it  is  the  duty  of  the  govern- 
ment  to  restore  what  has  been  captured  and  not  destroyed.  In 
the  case  of  -ihe  American  ship  Mentor  (c),  which  was  taken  and 
destroyed,  off  Delaware  bay,  by  British  ships  of  war,  in  1783, 
after  the  cessation  of  hostilities,  but  before  that  fact  had  come  to 
the  knowledge  of  either  of  the  parties,  the  point  was  much  dis- 
cussed; and  it  was  held,  that  the  injured  party  could  not  pass 
over  the  person  from  whom  the  alleged  injury  had  been  received, 
and  fix  it  on  the  commander  of  the  English  squadron  on  that 
station,  who  was  totally  ignorant  of  the  whole  transaction,  and 
at  the  distance  of  thirty  leagues  from  the  place  where  it  passed. 
There  was  no  instance  in  the  annals  of  the  prize  courts,  of  such  a 
remote  and  consequential  responsibility  in  such  a  casa 
The  actual  wrong-doer  is  the  person  to  answer  in  *  judg-  [  *  171  ] 
ment,  and  to  him  the  responsibility,  if  any,  is  attached. 
He  may  have  other  persons  responsible  over  to  him,  but  the  in- 
jured party  could  look  only  to  him.  The  better  opinion  was, 
that  though  such  an  act  be  done  through  ignorance  of  the  cessa- 
tion of  hostilities,  yet,  mere  ignorance  of  that  fact  would  not  pro- 
tect the  officer  from  civil  responsibility  in  a  prize  court;  and  that 
if  he  acted  through  ignorance,  his  own  government  must  protect 
him  and  save  him  harmless.  When  a  place  or  country  is  exempted 
from  hostility  \>j  articles  of  peace,  it  is  the  duty  of  the  govern- 
ment to  use  due  diligence  to  give  its  subjects  notice  of  the  fact; 
and  the  government  ought,  in  justice,  to  indemnify  its  subjects, 
who  act  in  ignorance  of  the  peace.  And  yet  it  would  seem  from  that 

(a)  Vatiel,  b.  4,  ch.  3,  sec.  24,  25.  Ibid.  b.  2,  ch.  12,  sec  156, 157.  Ibid.  b. 
3,  ch.  16.  2  Doll.  Rep.  40.  Azuni.  vol.  ii.  227.  Lessee  of  Hylton  v.  Brown, 
1  Wtuh.  Gt.  Bep.  311,  312,  342,  351. 

(b)  B.  3,  cb.  21,  sec.  5. 
(e)  1  Bob,  Sep.  151. 
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case,  that  the  American  owner  was  denied  redress  in  the  Briiiah 
admiralty,  not  only  against  the  admiral  of  the  fleet  on  that  sta- 
tion, bat  against  the  immediate  author  of  the  injury.     Sir  Wil- 
liam Scott  denied  the  relief  against  the  admiral ;  and  ten  years 
before  that  time,  relief  had  equally  been  denied  by  his  predeces- 
sor, against  the  person  who  did  the  injury.    If  that  decision  was 
erroneous,  an  appeal  ought  to  have  been  prosecuted.     We  have 
then  the  decision  of  the  English  high  court  of  admiralty,  deny- 
ing any  relief  in  such  a  case,  and  an  opinion  of  Sir  William 
Scott,  many  years  afterwards,  that  the  original  wrongdoer  was 
liable.     The  opinions  cannot  otherwise  be  reconciled,  than  upon 
the  ground  that  the  prize  courts  have  a  large  and  equitable  dis- 
cretion, in  allowing  or  withholding  relief,  according  to  the  special 
circumstances  of  the  individual  case;    and  that  there  is  no  fixed 
or  inflexible  general  rule  on  the  subject 

If  a  time  be  fixed  by  the  treaty  for  hostilities  to  cease  m  a 
given  place,  and  a  capture  be  previously  made,  butVith  knowl- 
edge of  the  peace,  it  has  been  a  question  among  the  writers  on 

public  law,  whether  the  captured  property  should  be  re- 
[  *  172  ]  stored.  The  better,  and  the  more  reasonable  opinion  *i8, 

that  the  capture  would  be  null,  though  made  before  the 
day  limited,  provided  the  captor  was  previously  informed  of  the 
peace;  for,  as  Emerigon  (a)  observes,  since  constructive  knowl- 
edge of  the  peace,  after  the  time  limited  in  different  parts  of  the 
world,  renders  the  capture  void,  much  more  ought  actual  knowl- 
edge of  the  peace  to  produce  that  effect  (b), 

(a)  Valine  TraitS  des  PiiseSy  ch.  4,  sec.  4  and  5.  Emerigon,  TraitS  des  Asa, 
ch.  12,  sec.  19.     Azuni  on  Maritime  Law,  edit.  N.  Y.  vol.  ii.  p.  231. 

(6)  This  point  was  extensively  discnsaed  in  the  French  prize  courts,  in  the 
case  of  the  capture  of  the  British  ship  Swineherd  hy  the  French  privateer 
BeUona,  in  1801,  and  what  was  sufficient  knowledge  of  the  fact  of  the  peace 
to  annul  ihe  capture,  was  the  great  question.  The  English  ship  was  taken 
possession  of  and  carried  into  the  Isle  of  France,  and  libelled,  and  con- 
demned, as  lawful  prize  of  war.  The  sentence  of  condemnation  was  affirmed 
in  1803,  on  appeal  to  the  council  of  prize)  at  Paris,  and  M,  Merlin  has  re- 
ported at  large  the  elaborate  argument  and  opinion  of  M.  Collet  De^botils, 
the  imperial  advocate  general  in  the  council  of  prizes,  in  favour  of  the  cap- 
tors. The  ground  he  took,  and  upon  which  the  council  of  prizes  proceeded, 
was,  that  the  king's  proclamation  of  the  signature  of  the  preliminary  arti- 
cles of  peace,  though  made  known  repeatedly  to  the  French  cruiser  before 
the  capture,  but  unaccompanied  by  any  French  attestation,  was  not  that 
safficient  and  indubitable  evidence  to  the  French  cruiser  of  the  fact  of  the 
peace,  npon  which  he  ought  to  have  acted,  and  that  the  period  of  the  five 
months  had  not  elapsed,  within  which  it  was  lawful,  in  the  Indian  seas,  to 
continue  hostilities.  The  learned  and  venerable  author  of  that  immense 
work,  the  Repertory  of  Jurttprvkdence,  says,  on  introducing  the  case,  that  he 

182 


Lee.  VIII.]  OP  THE  LAW  OF  NATIONS,  *  174 

*  Another  question  arose  sabseqaent  to  the  treaty  of  [  *  173  ] 
Ghent  of  1814,  in  one  of  the  British  vioe-adiniraltjr 
conrts,  on  the  validity  of  a  recapture  by  a  British  ship  of  war,  of 
a  British  vessel  captured  by  an  American  privateer.  The  capture 
made  by  the  American  cruiser  was  valid,  being  made  before  the 
period  fixed  for  the  cessation  of  hostilities,  and  in  ignorance  of 
the  fact;  but  the  prize  had  not  been  carried  into  port  and  cou' 
demned,  and  while  at  sea,  she  was  recaptured  by  the  British 
crniser  after  the  period  fixed  for  the  cessation  of  hostilities,  bnt 
without  knowledge  of  the  peace.  It  was  decided,  that  the  pos- 
session of  the  vessel  by  the  American  privateer  was  a  lawful  pos- 
session, and  that  the  British  cruiser  could  not,  after  the  peace, 
lawfully  use  force  to  divest  this  lawful  possession.  The  restor- 
ation of  peace  put  an  end,  from  the  time  limited,  to  all  force, 
and  then  the  general  principle  applied,  that  things  acquired  in 
war  remain,  as  to  title  and  possession,  precisely  as  they  stood  when 
the  peace  took  place.  The  uti  possidetis  is  the  basis  of  every 
treaty  of  peace,  unless  it  be  otherwise  agreed.  Peace  gives  a  final 
and  perfect  title  to  captures  without  condemnation,  and  as  it  for- 
bids all  force,  it  destroys  all  hopes  of  recovery  as  much  as  if  the 
vessel  was  carried  infra  prcesidia,  and  condemned  (a). 
A  similar  doctrine  was  held  in  the  case  of  *  the  schooner  [  *  174  ] 
Sophie  (6),  and  a  treaty  of  peace  has  the  effect  of  quiet- 
ing all  titles  of  possession  arising  from  the  war,  and  of  putting 
an  end  to  the  claim  of  all  former  proprietors,  to  things  of  which 
possession  was  acquired  by  right  of  war. 

If  nothing  be  said  to  the  contrary,  things  stipulated  to  be  re- 
stored are  to  be  returned  in  the  condition  in  which  they  were 
taken;  but  this  does  not  relate  to  alterations  which  have  been 
the  natural  consequence  of  time,  and  of  the  operations  of  war. 
A  fortress  or  a  town  is  to  be  restored  in  the  condition  it  was 
when  taken,  as  far  as  it  shall  still  be  in  that  condition  when  the 
peace  is  made  (c).  There  is  no  obligation  to  repair,  as  well  as 
restore,  a  dismantled  fortress,  or  a  ravaged  territory.     The  peace 

shall  be  silent  on  the  qaestion,  and  contents  himself  with  giving  the  discoB- 
rions,  and  particularly  the  opinion  of  the  advocate  general,  and  the  reasons 
of  the  council  of  prizes.  8ee  Repertoire  Universel  et  Raifsonne  de  Jurigprv- 
deuce,  par  M.  le  Counte  Merlin,  tome  ix.  tit.  Prise  Maritime^  sec.  5. 

{a)  Case  of  The  Legal  Tender,  Halifax,  April,  1815,  cited  in  W%epio»'» 
Dig.  302. 

(6)  6  Jtob.  Rep.  138. 

(e)  Kotte/,  b.  A,  ch.  3,  sec.  31,  34. 
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exti&gaishes  all  olaim  for  damages  done  Id  war,  or  arising  from 
the  operations  of  war.  Things  are  to  be  restored  in  the  condi- 
tion the  peace  f oand  them ;  and  to  dismantle  a  fortification,  or  to 
waste  a  country,  after  the  conclusion  of  the  peace,  and  previous 
to  the  surrender,  woold  be  an  act  of  perfidy  (a). 

ObligationB  of  Treatiea.— Treaties  of  every  kind,  when  made 
by  the  competent  aathority,  are  as  obligatory  upon  nations  as 
private  contracts  are  binding  upon  individuals;  and  they  are  to 
receive  a  fair  and  liberal  interpretation  according  to  the  intention 
of  the  contracting  parties,  and  to  be  kept  with  the  most  scrupu- 
lous good  faith.  Their  meaning  is  to  be  ascertained  by  the  same 
rules  of  construction  and  course  of  reasoning  which  we  apply  to 
the  interpretation  of  private  contracts  (b).  If  a  treaty 
[  *  175  ]  should  in  fact  be  violated  by  one  of  the  contracting  *par- 
\  ties,  either  by  proceedings  incompatible  with  the  partic- 

ular nature  of  the  treaty,  or  by  an  intentional  breach  of  any  of 
its  articles,  it  rests  alone  with  the  injured  party  to  pronounce  it 
broken.  The  treaty,  in  such  a  case,  is  not  absolutely  void,  but 
voidable,  at  the  election  of  the  injured  party  (c).  If  he  chooses 
not  to  come  to  a  rupture,  the  treaty  remains  obligatory.  He  may 
waive  or  remit  the  infraction  committed,  or  he  may  demakid  a 
just  satisfaction. 

There  is  a  very  material  and  important  distinction  made  by 
the  writers  on  public  law,  between  a  new  war  for  some  new  cause, 
and  a  breach  of  a  treaty  of  peace.  In  the  former  case,  the 
.[permanent]  rights  acquired  by  the  treaty  subsist,  notwithstand- 
ing the  new  war;  but,  in  the  latter  case,  they  are  [at  the  election 
of  the  party  injured]  aanulled  by  the  breach  of  the  treaty  of 
peace,  on  which  they  are  founded.   A  new  war  may  interrupt  the 

(a)  Ihid,  b.  4,  ch.  3,  sec.  32. 

'6)  Orotius,  2,  16,  1.  Puff.  5,  12,  1.  Vattel,  b.  2,  ch.  17.  Eyre,  Ch.  J.,  in 
1  Boss,  4t  Pull  438,  439.  Opinion  of  Sir  James  Marriott,  cited  in  1  ChiUy  <m 
Commercial  Law^  44.  Bnt,  if  the  legislative  and  executive  branches  of  the 
government  have  given  and  asserted  a  construction  to  a  treaty  with  a  foreign 
power,  under  which  it  claims  dominion  over  a  territory  in  its  possession, 
l;he  courts  of  justice,  will  not  set  up  or  sustain  a  different  construction.  Foster 
r.  Neilson,  2  Peierf^  U,  S,  Rep.  253.  If  a  treaty  be  ambiguous  in  any  part  of 
it,  the  party  who  had  the  power,  and  on  whom  it  was  peculiarly  incumbent 
to  speak  clearly  and  plainly,  ought  to  submit  to  the  construction  most  un- 
favourable to  him,  upon  the  reasonable  maxim  of  the  Roman  law,  that  Pur. 
iiontm  obRcuram  mmooere^  in  ptorumfuil  poUdale  legem  asaerfiua  conacribere. 
Valtel,  b.  2,  ch.  17,  sec.  264. 

(c)  Oroiiu9,  b.  2,  ch.  15,  sec.  15.— b.  3,  ch.  20,  sec.  36--^.     Burlamaqui, 
part.  4,  ch.  14,  sec.  8,  p.  355.     Fattd,  b.  4,  ch.  4,  sec.  54. 

184 


Lee  VIII.]  OP  THE  LAW  OP  NATIONS.  *  176 

exercise  of  the  rights  aoqaired  by  the  former  treaty,  and,  like 
other  rights,  they  may  be  wrested  from  the  [rightful]  party  by 
the  force  of  arms.  Bat  then  they  become  [to  the  conqueror] 
newly  acquired  rights,  and  partake  of  the  operation  and  result 
of  the  new  war.  To  recommence  a  war  by  breach  of  the  articles 
of  a  treaty  of  peace,  is  deemed  much  more  odious  than  to  pro- 
voke a  war  by  some  new  demand  and  aggression;  for  the  latter  is 
simply  injustice,  but,  in  the  former  case,  the  party  is  guilty  both 
of  perfidy  and  injustice  (a).  The  violation  of  any  one  article 
of  a  treaty,  is  a  violation  of  the  whole  treaty;  for  all  the 
articles  are  dependent  on  each  other,  and  one  is  to  be  deemed 
a  condition  of  the  other;  and  a  violation  of  any  single  article 
overthrows  the  whole  treaty,  if  the  injured  party  elects  so  to 
consider  it.  This  may,  however,  be  prevented  by  an  express 
provision,  that  if  one  article  be  broken,  the  others  shall,  never 
thelees,  continue  in  full  force  (6).  We  have  a  strong 
instance  in  *our  own  history  of  the  annihilation  of  treaties  [*  176] 
by  the  act  of  the  injured  party.  In  1798,  the  Congress  of 
the  United  States  (c)  declared  that  the  treaties  with  France  were 
no  longer  obligatory  on  the  United  States,  as  they  had  been  re- 
peatedly violated  on  the  part  of  the  French  government,  and  all 
jast  claims  for  reparation  refused. 

As  a  general  rule,  the  obligations  of  treaties  are  dissipated  by 
hostility.  But  if  a  treaty  contains  any  stipulations  which  con- 
template a  state  of  future  war,  and  make  provision  for  such  an 
exigency,  they  preserve  their  force  and  obligation  when  the  rup- 
ture takes  place.  All  those  duties  of  which  the  exercise  is  not 
necessarily  suspended  by  the  war,  subsist  in  their  full  force.  The 
obligation  of  keeping  faith  is  so  far  from  ceasing  in  time  of  war, 
that  its  efficacy  becomes  increased,  from  the  increased  necessity 
of  ii  What  would  become  of  prisoners' of  war,  and  the  terms  of 
capitulation  of  garrisons  and  towns,  if  the  word  of  an  enemy  was 
not  to  be  relied  on  ?  The  f  ai^h  of  promises  and  treaties  which 
have  reference  to  a  state  of  war,  is  to  be  held  as  sacred  in  war  as 
in  peace,  and  among  enemies  as  among  friends.  All  the  writers 
on  public  law  admit  this  position,  and  they  have  never  failed  to 
recommend  the  duty  and  the  observance  of  good  faith,  by  the  most 

(a)  QruHw,  b.  3,  ch.  20,  sec.  27,  28.     VatM,  b.  4,  <i\\.  4,  aec.  42. 
(6)  GrnHus,  b.  3,  ch.  19,  sec.  14.       VaUd,  b.  4,  ch.  4,  sec.  47,  48— b.  2,  cb. 
13  sec  202. 
(e)  Act  oir  July  7th,  179a 
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powerful  motives,  and  the  most  pathetic  and  eloqnent  appeals 
which  could  be  addressed  to  the  reason  and  to  the  moral  sense  of 
nations  (a).  The  tenth  article  of  the  treaty  between  the  United 
States  and  Ghreat  Britain,  in  1794,  may  be  mentioned  as  an  in- 
stance of  a  stipulation  made  for  war.  It  provided,  that  debts  duo 
from  individuals  of  the  one  nation  to  those  of  the  other,  and  the 
shares  or  moneys  which  they  might  have  in  the  public  funds,  or 
in  public  or  private  banks,  should  never,  in  any  event  of  war,  be 

sequestered  or  confiscated.  There  can  be  no  doubt  that 
[  *  177  ]  the  obligation  of  that  article  was  not  impaired  *  by  the 

war  of  1812,  but  remained  throughout  that  war,  and 
continues,  to  this  day,  binding  upon  the  two  nations,  and  will 
continue  so  until  they  mutually  agree  to  rescind  the  article;  for  it 
is  a  principle  of  universal  jurisprudence,  that  a  compact  cannot 
be  rescinded  by  one  party  only,  if  the  other  party  does  not  consent 
to  rescind  it,  and  does  not  act  to  destroy  it.  In  the  case  of  The 
Society  for  Propagating  the  Gospel  y.  New  Haven  (6),  the  Supreme 
Court  of  the  United  States  would  not  admit  the  doctrine  that 
treaties  became  extinguished  ipso  fa4sto  by  war,  unless  revived  by 
an  express  or  implied  renewal  on  the  return  of  peace.  Such  a 
doctrine  is  not  universally  true.  Where  treaties  contemplate  a 
permanent  arrangement  of  national  rights,  or  which,  by  their 
terms,  are  meant  to  provide  for  the  event  of  an  intervening  war, 
it  would  be  against  every  principle  of  just  interpretation  to  hold 
them  extinguished  by  the  event  of  war.  They  revive  at  peace, 
unless  waived,  or  new  and  repugnant  stipulations  be  made  (c)." 

(a)  Vattd,  b.  3,  ch.  10,  sec.  174.     OtgHub,  b.  3,  ch.  25. 

(h)  8  Wheaton,  494. 

{c)  The  American  ministerB,  in  their  negotiations  at  London,  in  1818. 
with  the  British  government,  insisted  that  the  3d  article  of  the  treaty  of 
September,  1783,  rel4ziive  to  the  fisheries^  was  a  fundamental  and  permanent 
article,  securing  a  primary  right,  not  annulled,  though  the  exercise  of  the 
right  was  interrupted  by  the  war  of  1812;  and  that  the  right  remained  in  fbll 
force,  after  the  termination  of  the  war,  notwithstanding  it  was  not  noticed 
in  the  treaty  of  Ghent.  The  British  commissioners,  on  the  other  hand,  al- 
leged, that  the  war  of  1812  cancelled  the  provision,  and,  not  being  renewed 
by  the  subsequent  treaty  of  peace,  the  right  was  extinguished.  The  two 
nations  at  last  agreed  to  the  convention  of  the  20th  of  October,  1818,  modi- 
fying and  settling  the  question  as  to  the  fisheries,  without  yielding,  on  either 
side,  their  construction  of  the  operation  of  tbe  war  of  1812,  upon  tlie  treatv 
of  1783..    i?iwA'«  Jfemora«<to,  p.  354— 368. 

"  The  treaty  stipulations  not  abrogated  by  occurrence  of  war  are  such  as 
derive  a  continuing  validity — 

1.  JVecessanY^,  because  regulative  of  the  practices  of  war.     In  this  case  a 
state  of  hostilities  is  that  which  brings  the  agreement  into  operation.     With 
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Oession  of  Territory. — With  reBpect  to  the  cessio  n  of  places 
or  territories  by  a  treaty  of  peace,  though  the  treaty  operates 
from  the  makiDg  of  it,  it  is  a  principal  of  public  law,  that  the  na- 
tional character  of  the  place  agreed  to  be  surrendered  by  treaty, 
continues  as  it  was  under  the  character  of  the  ceding  country, 
nntil  it  be  actually  transferred.  Full  sovereignty  cannot  bo  held 
to  have  passed  by  the  mere  words  of  the  treaty,  without  actual 
dehvery.  To  complete  the  right  of  property,  the  right  to  the  thing, 
and  the  possession  of  the  thing,  must  be  united.  This  is  a  neces- 
sary principle  in  the  law  of  property  in  all  systems  of  jurispru- 
dence. There  must  be  both  the  ju8  in  rem  and  the  jua  in  re,  ac- 
cording to  the  distinction  of  the  civilians,  and  which  Barbey- 
rac  (a)  says  they  borrowed  from  the  canon  law.  This  general 
law  of  property  applies  to  the  right  of  territory  no  less 
than  to  other  rights.  *The  practice  of  nations  has  been  [  *  178  ] 
conformable  to  this  principle,  and  the  conventional  law 
of  nations  is  full  of  instances  of  this  kind,  and  several  of  them 
were  stated  by  Sir  Wm.  Scott  in  the  opinion  which  he  gave  in 
the  case  of  the  Fama  (6). 

(a)  Puff.  par.  Barbeyrac,  11  v.  4,  ch.  9,  sec.  8,  note  2. 

{b)  5  Bob,  Rep,  106.  It  is  a  settled  principle  in  the  law  and  osage  of  na- 
tions, that  the  inhabitants  of  a  oonqaered  territory  change  their  allegiance, 
and  their  relation  to  their  former  sovereign  is  dissolved;  but  their  relations 
to  each  other,  and  their  rights  of  property,  not  taken  from  them  by  orders 
of  the  the  conqueror,  remain  andistarhed.  The  cession  or  conquest  of  a 
territory,  does  not  affect  the  rights  of  property.  Vatldy  b.  3,  ch.  13,  sec. 
200.  The  United  States  v.  Percheman,  7  Peters^  U,  S.  Rep.  51.  Mitchel  r. 
The  United  States,  9  Ibid.  711.  Strother  v,  Lucas,  12  Peters,  410,  438.  The 
laws,  usages  and  municipal  regulations  in  force  at  the  time  of  the  conquest 
or  cession,  remain  in  force,  untU  changed  by  the  new  sovereign.  Calvin  *s  case, 
7  Co.  17.  Campbell  r.  Hall,  Qywp.  R.  209.  9  Peters'  U.  S,  Rep.  711, 734,  748, 749. 
Strother  v.  Lucas,  12  Peters,  410.  There  is  no  doubt  of  the  power  of  the  sov- 
ereign ti)  change  the  laws  of  a  conquered  or  ceded  country,  by  a  mere  declar- 
ation of  his  will,  without  any  formal  act  of  legislation,  unless  restrained  by 
the  capitnlation  or  treaty  of  cession.  This  principle  was  well  illustrated  in 
New- York,  in  the  case  of  the  Canal  Appraisers  v.  The  People,  in  17  Wendell 
R.  584 — 588.  No  formal  act  of  legislation  is  necessary  to  change  the  law; 
the  mere  will  of  the  conqueror  is  sufficient.     The  rule  is  different  when  a 

a  return  of  peace,  such  operation  ceases;   though  the  agreement  may  con- 
tinue binding,  if  falling  under  either  of  the  cases  noted  as  follows. 

2.  Impliedly,  because  adjusting  something  in  its  nature  permanent.  A 
private  title  or  a  public  boundary,  when  settled  by  treaty,  is,  by  implica- 
tion, settled  for  so  long  as  such  matters  onlinarily  endure.  Similarly,  a  con- 
ventional modification  of  the  principles  of  international  law  is  presumably 
as  lasting  as  those  principles  themselves.  Of  course,  in  these  cases,  the  pre- 
sumption of  permanence  may  be  overcome  by  expressions  to  the  contrarj'. 

3.  JScpress/jf,  beoftuse  enaploying  words  of  perpetuity.  A  covenant  ex- 
pressed to  be  forever  should  be  continued  in  force  until  superseded  by  a  later 
one,  or  until  the  one  party  forcibly  deprives  the  other  of  its  benefit. 
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The  release  of  a  territory  from  the  domiaion  and  sovereignt 
of  the  country,  if  that  cession  be  the  result  of  coercion  or  con- 
quest, does  not  impose  any  obligation  upon  the  government  to  in* 
demnify  those  who  may  suffer  a  loss  of  property  by  the  cession. 
The  annals  of  New  York  furnish  a  strong  illustration  of  this  po- 
sition. The  territory  composing  the  state  of  Vermont  belonged 
to  this  state;  and  it  separated  from  it,  and  erected  itself  into  an 
independent  state,  without  the  consent,  and  against  the  will,  of 
the  government  of  New  York.  The  latter  continued  for  manj 
years  to  object  to  the  separation,  and  to  discover  the  strongest 
disposition  to  reclaim  by  force  the  allegiance  of  the  inhabitants 
of  that  state.  But  they  were  unable  to  do  it;  and  it  was  a  case 
of  a  revolution  affected  by  force,  analogous  to  that  which  was 
then  in  action  between  this  country  and  Great  Britain.  And  when 
New  York  found  itself  under  the  necessity  of  ^knowledging  the 
independence  of  Vermont,  a  question  arose  before  the  legisla- 
ture, whether  they  were  bound  in  duty  to  make  compensation  to 

country  is  claimed  by  right  of  discovery  and  occupancy,  and  not  by  right  of 
conquest  or  cession.  In  the  former  case  the  discoverers  and  new  oociipanto 
carry  with  them  all  the  general  laws  of  the  mother  country  applicable  to 
their  new  situation  as  colonies,  and  they  become  tpm  /acto  the  law  of  the 
country.  Such  was  the  case  with  the  United  States,  when  they  were  fiist 
colonized  by  Great  Britain,  and  this  was  the  case,  says  chancellor  Walworth, 
with  New  York  when  conquered  from  the  Dutch  in  1664,  for  the  English 
held  it,  though  acquired  by  conquest  from  the  Dutch,  not  by  that  title  merely, 
but  by  the  prior  right  of  discovery.  But  if  he  was  in  error  on  that  point, 
yet  when  the  English  acquired  ptasession  ot  New  York  by  force  in  1664,  the 
charter  granted  in  that  year  to  the  duke  of  York  contained  <in  explicit  de- 
claration of  the  king's  will,  that  the  laws  of  England  should  be  the  estab- 
lished laws  of  the  province,  and  this  put  an  end  to  the  operation  of  the 
Roman  Dutch  laws  imported  from  Holland.  The  illustrations  above  alluded 
to,  of  the  sovereign  pawer  of  the  conqueror  over  the  laws  of  the  conquered 
countries,  appears  in  the  case  of  the  northern  barbarians  who  overrun  the 
south  of  Europe  during  the  5th  and  6th  centuries.  They  neither  adopted 
their  own  laws  entirely,  nor  retained  those  of  the  conquered  countries  to 
their  ftiU  extent.  The  Roman  provincials  were  governed  between  them- 
selves, as  to  their  possessions  and  personal  rights  by  the  Roman  law;  the 
Salian  Franks,  by  the  Salic  law;  the  Franks  of  the  Rhine,  by  the  Ripuarian 
law;  the  Alemans  and  Swabians.  by  the  Alemanic  law,  and  the  Lombards, 
by  their  own  law.  (Savignp^s  Hist,  of  the  Boman  Law^  vol,  i.  and  see  infra^ 
vol.  3,  491.)  So  the  Mohamedan  conquerors  of  Hindustan,  introduced  their 
own  law  so  far  only  as  it  affected  the  followers  of  Mahomet,  leaving  the 
conquered  Hindoos  to  enjoy  their  laws  as  between  themselves.  There  is 
therefore  now  in  India,  one  law  for  the  Europeans  and  their  descendants, 
another  for  the  Hindoos,  and  another  for  the  Mahometans,  and  these  differ- 
ent laws  have  been  adopted  in  India  by  the  will  of  the  English  sovereign 
without  any  parliamentary  authority.  The  conquest  of  Gibraltar,  Trinidad, 
Ceylon,  the  Cape  of  Good  Hope,  Louisiana,  &c.,  all  show  that  the  old  Taws 
remain,  or  the  laws  of  the  conquering  nation,  in  whole  or  in  part)  are  subeti- 
tated,  at  the  mere  will  and  pleasure  of  the  conqueror. 
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indindaal  citizens  whoee  property  would  be  sacrificed  by  the 
eTeot,  because  their  titles  to  land  lying  within  the  jurisdiction  of 
Vermont,  and  derived  from  New  York,  would  be  disregarded  by 
the  government  of  that  state.     The  claimants  were  heard  at  the 
bar  of  the  house  of  assembly,  by  counsel,  in  1787,  and  it  was  con- 
tended on  their  behalf,  that  the  state  was  bound,  upon  the  prin- 
ciples of  the  social  compact,  to  protect  and  defend  the  rights  and 
property  of  all  its  members,  and  that,  whenever  it  became  neces- 
sary, upon  grounds  of  public  expediency  and  policy,  to 
withdraw  the  protection  of  government  *from  the  prop-  [  *  179  J 
erty  of  any  of  its  citizens,  without  actually  making  the 
utmost  efforts  to  reclaim  the  jurisdiction  of  the  country,  the  state 
was  bound  to  make  compensation  for  the  loss.    In  answer  to  this 
argument,  it  was  stated,  that  the  independence  of  Vermont  was 
an  act  of  force  beyond  the  power  of  this  state  to  control,  and 
equivalent  to  a  conquest  of  that  territory,  and  the  state  had  not 
the  competent  ability  to  recover,  by  force  of  arms,  their  sover- 
eignty over  it,  and  it  would  have  been  folly  and  ruin  to  have  at- 
tempted it     All  pacific  means  had  been  tried  without  success; 
and  as  the  state  wa^  compelled  to  yield  to  a  case  of  necessity,  it 
had  discharged  its  duty;  and  it  was  not  required,  upon  any  of 
the  doctrines  of  public  law,  or  principles  of  political  or  moral 
obligation,  to  indemnify  the  sufierers.     The  cases  in  which  com- 
pensation had  been  made  for  losses  consequent  upon  revolutions 
in  government,  were  peculiar  and  gratuitous,  and  rested  entirely 
on  benevolence,  and  were  given  from  motives  of  policy,  or  as  a 
reward  for  extraordinary  acts  of  loyalty  and  exertion.     No  gov- 
ernment can  be  supposed  to  be  able,  consistently  with  the  welfare 
of  the  whole  community,  and  it  is,  therefore,  not  required,  to  as- 
same  the  burthen  of  losses  produced  by  conquest,  or  the  violent 
dismemberment  of  the  state.     It  would  be  incompatible  with  the 
fondamental  principles  of  the  social  compact. 

This  was  the  doctrine  which  prevailed;  and  when  the  act  of 
July  14th,  1789,  was  passed,  authorizing  commissioners  to  de- 
clare the  consent  of  the  state  to  the  independence  of  Vermont^  it 
was  expressly  declared,  that  the  act  was  not  to  be  construed  to 
give  any  person  claiming  lands  in  Vermont,  under  title  from  this 
state,  any  right  to  any  compensation  whatsoever  from  New  York. 
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[*181]  *  LECTURE  IX. 

OF  OFFENCES  AGAINST  THE  LAW  OF  NATIONa 

The  violation  of  a  treaty  of  peace,  or  other  natioDal  compact, 
is  a  violation  of  the  law  of  nations,  for  it  is  a  breach  of  public 
faith  (a).  Nor  is  it  to  be  understood  that  the  law  of  nations  is 
a  code  of  mere  elementary  speculation,  without  any  efficient 
sanction.  It  has  a  real  and  propitious  influence  on  the  fortunes 
of  the  human  race.  It  is  a  code  of  present,  active,  durable,  and 
binding  obligation.  As  its  great  fundamental  principles  are 
founded  in  the  maxims  of  eternal  truth,  in  the  immutable  law 
of  moral  obligation,  and  in  the  suggestions  of  an  enlightened 
public  interest,  they  maintain  a  steady  influence,  notwithstanding 
the  occasional  violence  by  which  that  influence  may  be  disturbed. 
The  law  of  nations  is  placed  under  the  protection  of  public 
opinion.  It  is  enforced  by  the  censures  of  the  press,  and  by  the 
moral  influences  of  those  great  masters  of  public  law,  who  are 
consulted  by  all  nations  as  oracles  of  wisdom;  and  who  have 
attained,  by  the  mere  force  of  written  reason,  the  majestic  charac- 
ter, and  almost  the  authority,  of  universal  lawgivers,  controlling 
by  their  writings  the  conduct  of  rulers,  and  laying  down  precepts 
for  the  government  of  mankind.  No  nation  can  violate  public 
law,  without  being  subjected  to  the  penal  consequences  of  re- 
proach and  disgrace,  and  without  incurring  the  hazard  of  punish- 

ment,  to  be  inflicted  in  open  and  solemn  war  by  the  injured 
[  *  182]  party.     The  law  of  *  nations  is  likewise  enforced  by  the 

sanctions  of  municipal  law;  and  the  offences  which  fall 
more  immediately  under  its  cognizance,  and  which  are  the  most 
obvious,  the  most  extensive,  and  most  injurious  in  their  effectp, 
are  the  violations  of  safe  conduct,  infringements  of  the  rights  of 
ambassadors,  and  piracy.  To  these  we  may  add  the  slave  trade, 
which  may  now  be  considered,  not,  indeed,  as  a  piratical  trade, 

(a)   VaUel,  b.  2,  ch.  15,  sec.  221.     Beaoludan  of  Congress  of  NovenUT  23d, 
1781. 
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absolutely  anlawfol  by  the  law  of  nations,  but  as  a  trade  con- 
demned bj  the  general  prindples  of  jostice  and  humanity,  openly 
professed  and  declared  by  the  powers  of  Europe. 

Violatioil  of  Passports. — (1.)  A  safe  conduct  or  passport  con- 
tains a  pledge  of  the  public  faith,  that  it  shall  be  duly  respected 
and  the  observance  of  this  duty  is  essential  to  the  character  of  the 
gOTemment  which  grants  it.*  The  statute  law  of  the  United 
States  has  provided,  in  furtherance  of  the  general  sanction  of 
public  law,  that  if  any  person  shall  violate  any  safe  conduct  or 
passport,  granted  under  the  authority  of  the  United  States,  he 
shall,  on  conviction,  be  imprisoned  not  exceeding  three  years,  and 
fined  at  the  discretion  of  the  court  (a). 

Of  Ambassadors. — (2.)  The  same  punishment  is  inflicted 
upon  those  persons  who  infringe  the  law  of  nations,  by  offering 
violence  to  the  peiisons  of  ambassadors,  and  other  public  minis- 
ters, or  by  being  concerned  in  prosecuting  or  arresting  them  or 
their  domestic  servants  (6).  This  is  an  offence  highly  injurious 
to  a  free  and  liberal  communication  between  different  govern- 
ments, and  mischievous  in  its  consequences  to  the  dignity  and 
well  being  of  the  nation.  It  tends  to  provoke  the  resentment  of 
the  sovereign  whom  the  ambassador  represents,  and  to  bring  upon 
the  state  the  calamities  of  war.  The  English  parliament,  under 
an  impression  of  the  danger  to  the  community  from  violation  of 
the  rights  of  embassy,  and  urged  by  the  spur  of  a  particular 
occasion,  carried  the  provisions  of  the  statute  of  7  Anne,  c.  12, 
to  a  dangerous  extent  That  statute  prostrated  all  the 
*  safeguards  to  life,  liberty,  and  property,  which  the  [  *  183  ] 
wisdom  of  the  English  common  law  had  established.  It 
declared,  that  any  person  convicted  of  suing  out  or  executing 
civil  process,  upon  an  ambassador,  or  his  domestic  servants,  by 
the  oath  of  the  party,  or  of  one  witness,  before  the  lord  chan- 
cellor, and  the  two  chief  justices,  or  any  two  of  them,  might 
have  such  penalties  and  corporal  punishment  inflicted  upon  him, 
as  the  judges  should  think  flt  The  preamble  to  the  statute  con- 
tains a  special  and  inflamed  recital  of  the  breach  of  the  law  of 

(a)  Ad  of  Congrem,  April  ZOthf  1790,  sec.  27.  A  foreign  minister,  (and  an 
attach^  to  a  foreign  legation  is  sach)  cannot  waive  his  privilege,  for  it  belongs 
to  his  sovereign  who  sends  him.  U.  S.  v,  Benner,  1  JBaldtoin^s  C.  C,  U.  8. 
itep.  234. 

ih)  Act  imp.  sec.  25,  26. 

'  On  this  point,  see  ante,  p.  102. 
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nations  which  prodaoed  it,  by  the  arreet  of  the  Bussian  minister 
in  the  streets  of  London. 

The  Oongress  of  the  United  States,  during  the  time  of  the 
American  war,  discovered  great  solicitude  to  maintain  inTiolato 
the  obligations  of  the  law  of  nations,  and  to  have  infractions  of 
it  punished  in  the  only  way  that  was  then  lawful,  by  the  exercise 
of  the  authority  of  the  legislatures  of  the  several  states.  They 
recommended  to  the  states  to  provide  expeditious,  exemplary,  and 
adequate  punishment,  for  the  violation  of  safe  conducts  or  pass- 
ports, granted  under  the  authority  of  Congress,  to  the  subjects 
of  a  foreign  power  in  time  of  war;  and  for  the  commission  of  acts 
of  hostility  against  persons  in  amity  or  league  with  the  United 
States ;  and  for  the  infractions  of  treaties  and  conventions  to  which 
the  United  States  were  a  party;  and  for  infractions  of  the  im- 
munities of  ambassadors,  and  other  public  ministers  (a). 

Piracy. — (3.)  Piracy  is  robbery,  or  a  forcible  depredation,  on 
the  high  seas,  without  lawful  authority,  and  done  animo  furandi, 
and  in  the  spirit  and  intention  of  universal  hostility.'  It  is  the 
same  offence  at  sea  with  robbery  on  land;  and  all  the  writers  on 
the  law  of  nations,  and  on  the  maritime  law  of  Europe,  agree  in 
this  definition  of  piracy  (&).'  Pirates  have  been  regarded  by  all 
civilized  nations  as  the  enemies  of  the  human  race,  and 
[  *  184  J  the  most  atrocious  violators  of  the  universal  *  law  of 
society  (c).  They  are  every  where  pursued  and  pun- 
ished with  death  ;*  and  the  severity  with  which  the  law  has  ani- 

(a)  Journals  of  OongresSj  vol.  vii.  181. 

(6)  The  United  States  p.  Smith,  5  WheaJUm,  153,  and  note,  ibid.  103. 

ic)  Cic.  in  Verrem,  lib.  5.     3  Jnnt.  113. 

*  Judge  Story  did  not  think  it  neceraary  that  the- offence  shonld  be  com- 
mitted for  the  sake  of  pillage;  regarding  it  as  piratical  in  the  sense  of  the 
law  of  nations,  if  belonging  to  *^the  class  of  offences  which  pirates  are  in  the 
habit  of  perpetrating,  whether  they  do  it  for  purposes  of  plonder,  or  for  pur- 
poses of  hatred,  revenge,  or  wanton  abuse  of  power.''  U.  S.  r.  Brig  Malek 
Adhel,  2  How.  210,  232  (1844).  The  point  in  this  case  calling  for  decision 
was  the  interpretation  of  the  word  ^'piratical,''  as  used  in  an  act  of  Congress. 
No  doubt  an  offence  may  be  piratical  in  the  sense,  not  of  constituting,  but 
of  evidencing  piracy.  In  U.  S.  r.  Baker,  6  Blatehf.  6,  11—13  (1861),  the 
description  of  piracy  as  done  animo  furandi  is  repeated  as  authoritative. 

*  "Piracy,"  it  has  been  said,  *'is  only  a  sea-term  for  robbery,  •  ♦  * 
being  a  robbery  committed  within  the  jurisdiction  of  the  Admiralty."  Rex 
V.  Dawwn,  13  State  Trfels,  451,  454  (1696);  Att'y-Gen.  r.  Kwok-a-Sing,  5  L. 
K.  P.  C.  179,  199,  200  (1873).  Nevertheless,  it  extends  to  certain  other 
offences  to  which  international  convention  or  municipal  legislation  has  at- 
tached the  same  name  and  the  same  penal  consequences.  For  examples  see 
the  text,  pod. 

*  As  to  confiscation  of  their  ships  and  caigoes,  see  post,  p.  191. 
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madverted  upon  this  crime,  arises  from  ii49  enormity  and  danger, 
the  craeltj  that  accompanies  it,  the  necessity  of  checking  it,  the 
difficulty  of  detection,  and  the  facility  with  which  robberies  may 
be  committed  npon  pacific  'traders  in  the  solitude  of  the  ocear. 
Eyery  nation  has  a  right  to  attack  and  exterminate  them  without 
any  declaration  of  war;  for  though  pirates  may  form  a  loose  and 
temporary  association  among  themselves,  and  le-eetablish  in 
some  degree  those  laws  of  justice  which  they  have  violated 
with  the  rest  of  the  world  (a),  yet  they  are  not  considered  as  a 
national  body,  or  entitled  to  the  laws  of  war  as  one  of  the  com- 
munity of  nations.  They  acquire  no  rights  by  conquest,  and  the 
law  of  nations,  And  the  municipal  law  of  every  country,  authorize 
the  true  owner  to  reclaim  his  property  taken  by  pirates,  wherever 
it  can  be  found;  and  they  do  not  recognize  any  title  to  be  derived 
from  an  act  of  piracy.'  The  principle  that  a  pircdia  et  latroni- 
bus  capta  dominium  non  mutant,  is  the  received  opinion  of  an- 
cient civilians,  and  modern  writers  on  general  jurisprudence;  and 
the  same  doctrine  was  maintained  In  the  English  courts  of  com- 
mon law  prior  to  the  great  modern  improvements  made  in  the 
science  of  the  law  of  nations  (&).' 

By  the  constitution  of  the  United  States,  Congress  are  author- 
ized to  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offences  against  the  law  of  nations.  In  pursuance 
of  this  authority,  it  was  declared  by  the  act  of  Congress 
of  April  30th,  1790,  oh.  9.  sec.  8,  that  murder  *  or  rob-  [  *  185  ] 
bery  committed  on  the  high  seas,  or  in  any  river,  haven, 
or  bay,  out  of  the  jurisdiction  of  any  particular  state,  or  any  other 
offence,  which,  if  committed  within  the  body  of  a  country,  would, 
by  the  laws  of  the  United  States,  be  punishable  with  death,  should 
be  adjudged  to  be  piracy  and  felony,  and  punishable  with  death.  ^ 

(a)  ae,  de  Off.  2,  11. 

{b)  Bynk.  Q.  J.  Pub.  b.  1,  ch.  17.  Buiherforth,  b.  2,  ch.  9.  Azuni,  vol.  ii. 
p.  351,  361,  36-2,  edit.  N.  Y.  Cro.  Eliz.  685.  Amm.  2  Woadd.  Lee.  429. 
Property  foand  on  board  a  pirate  ship  goes  to  the  crown  of  strict  right  as 
droits  of  the  admiralty,  bat  the  claim  of  the  original  owner  is  admitted  npon 
equitable  principles,  on  dne  application.     The  Helen,  1  Hogg.  Adm.  Rep.  142. 

^  That  is,  as  said  aniCy  pp.  107,  108,  as  a  capture  of  property  by  pirates 
does  not  divest  the  owner's  title,  the  doctrine  of  postliminy  is  not  needed  to 
restore  that  property  to  him. 

*  Ai»  to  the  proof  requisite  to  bring  a  case  within  the  9th  article  of  the 
Treaty  of  1819,  between  Spain  and  the  United  States,  for  the  restoration  of 
ships  and  merchandise  taken  by  pirates  or  robbers  from  one  and  retaken  by 
the  other,  see  U.  S.  v.  Amistad,  15  Pet.  518,  592  (1841). 

'These  provisions  were  embodied  in  Rev.  Stat.,  2  5372. 
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It  was  foriher  declared,  that  if  any  captain  or  mariner  shoald 
piracticallj  and  feloniously  run  away  with  any  vessel,  or  any  goods 
or  merchandise  to  the  value  of  fifty  dollars;  or  should  yield  up 
any  such  vessel  voluntarily  to  pirates;^  or  if  any  seaman  should 
forcibly  endeavour  to  hinder  his  commander  from  defending  the 
ship  or  goods  committed  to  his  trust,"  or  should  make  a  revolt  in 
the  ship;'°  every  such  ofiPender  should  be  adjudged  a  pirate  and 
felojQ,  and  be  punishable  with  death.  Accessaries  to  such  piracies 
before  the  fact,  are  punishable  in  like  manner;  but  accessaries  after 
the  fact,  are  only  punishable  by  a  fine  and  imprisonment."  And, 
by  the  act  of  March  3d,  1819,  ch.  76.  sec.  5,  Congress  declared, 
that  if  auy  person  on  the  high  seas  should  commit  the  crime  of 
piracy^  (ts  defined  by  the  law  of  nations^  he  should,  on  convictioo, 
suffer  death.  This  act  was  but  temporary  in  its  limitation,  and 
has  expired;  but  it  was  again  declared,  and  essentially  to  the  same 
effect,  by  the  act  of  Congress  of  15  th  of  May,  1820,  ch.  113.  sec. 
8,  that  if  any  person  upon  the  high  seas,  or  in  any  open  roadstead, 
or  bay,  or  river,  where  the  sea  ebbs  and  fiows,  commits  the  crime  of 
robbery  in  and  upon  any  vessel,  or  the  lading  thereof,  or  the 
crew,  he  shall  be  adjudged  a  pirate.^^  So,  if  any  person  engaged 
in  any  piratical  enterprise,  or  belonging  to  the  crew  of  any  piratical 
vessel,  should  land  and  commit  robbery  on  shore,  such  an  offender 
sh al  1  also  be  adjudged  a  pirate. "  The  statute,  in  this  respect,  seems 
to  be  only  declaratory  of  the  law  of  nations;  and  upon  the  doctrine 
of  the  case  of  Lindo  v.  Rodney  (a),  such  plunder  and  robbery 
ashore,  by  the  crew,  and  with  the  aid  of  vessels,  is  a  marine  case, 
and  of  admiralty  jurisdiction.  The  statute  further  declared  that 
the  above  provision  was  not  to  be  construed  to  deprive  any  par- 
ticular state  of  its  jurisdiction  over  such  offences,  when  commit- 
ted within  the  body  of  a  county,  or  to  authorize  the  courts  of 

(a)  Doug.  Fep.  613. 

*By  act  of  Aug.  8, 1846,  c.  98,  ?  5,  9  Stat,  at  L.  73,  the  provisions  of  which 
section  were  embodied  in  Rev.  Stat.  ^  5383,  the  latter  two  offences  were  made 
felonies  punishable  by  fine  and  imprisonment. 

*  So  far  as  it  relates  to  such  acts  of  hindrance,  the  provision  here  cited  by 
the  anthor  was  embodied  in  ?  5369,  id. 

'^The  act  of  making  a  revolt  in  a  ship  ceaseci  to  be  a  capital  offence  by 
virtue  of  the  Act  of  March  3,  1835.  c.  40,  ?  2,  4  Stat,  at  L.  776,  embodied  iii 
Kev.  Stat.  J  5339,  which  rednoed  the  punii^hmentto  fine  and  imprisonment. 

"  This  distinction  of  penalties  is  preserved  in  ^?  5323,  5324,  id. 

"  Embodied  in  g  5370,  id.  For  prosecution  under  this  provision  see  U.  S. 
V.  Baker,  5  Blatchf.   6  (1861). 

"  Embodied  in  i  5371,  id. 
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the  United  States  to  by  any  each  offenders,  after  conviction  or 
acquittance,  for  the  same  offence,  in  a  state  oonrt 

*  Under  these  legislative  provisions,  it  has  been-made  [  *186  ] 
a  question,  whether  it  was  sufficient  to  refer  to  the  law 
of  nations  for  a  definition  of  piracy,  without  giving  the  crime  a 
precise  definition  in  terms.  The  point  was  settled  in  the  case  of 
the  United  States  v.  Smith  (a);  and  it  was  there  held  not  to  be 
necessary  to  give  by  statute  a  more  logical  enumeration  in  detail 
of  all  the  facts  constituting  the  offence,  and  that  Congress  might 
as  well  define  it  by  using  a  term  of  a  known  and  determinate 
meaning,  as  by  expressly  mentioning  all  the  particulars  included 
in  that  term.  The  crime  of  piracy  was  defined  by  the  law  of 
nations  with  reasonable  certainty,  and  it  does  not  depend  upon 
the  particular  provisions  of  any  municipal  code  for  its  definition 
and  punishment.  Bobbery  on  the  high  seas  is,  therefore,  piracy 
by  the  act  of  (Congress,  as  well  as  by  the  law  of  nations. 

There  can  be  no  doubt  of  the  right  of  Congress  to  pass  laws 
punishing  pirates,  though  they  may  be  foreigners,  and  may  have 
committed  no  particular  offence  against  the  United  States.  It  is 
of  no  importance  for  the  purpose  of  giving  jurisdiction,  on  w?u)m 
or  where  a  piratical  offence  has  been  committed.  A  pirate,  who 
is  one  by  the  law  of  nations,  may  be  tried  and  punished  in  any 
country  where  he  may  be  found,  for  he  is  reputed  to  be  out  of 
the  protection  of  all  laws  and  privileges  (6).  The  statute  of  any 
government  may  declare  an  offence  committed  on  board  its  own 
vessels  to  be  piracy,  and  such  an  offence  will  be  punishable  ex- 
clusively by  the  nation  which  passes  the  statute.  But  piracy, 
under  the  law  of  nations,  is  an  offence  against  all  nations,  and 
punishable  by  all.'^  In  the  case  of  the  United  States  v.  Pal- 
mer (c),  it  was  held,  that  the  act  of  Congress  of  1700  was  in- 
tended to  punish  offences  against  the  United  States,  and  not 
offences  against  the  human  race;  and  that  the  crime  of  robbery, 
committed  by  a  person  who  was  not  a  citizen  of  the  United 
States,  on  the  high  seas,  on  board  of  a  ship  belonging 
•exclusively  to  subjects  of  a  foreign  state,  was  not  piracy  [  *  187  ] 
under  the  act,  and  was  not  punishable  in  the  courts  of 
the  United  States.     The  offence,  in  such  a  case,  must,  therefore, 

(a)  5  Wheaton,  153. 

{h)  Bynk.  Q.  J.  Pttb,  ch.  17.     Sir  Leoline  Jenkins*  Works,  vol.  i.  714. 
^e)  3  Wheat4my  610.     United  States  v,  Kessler,  1  Baldwin,  15,  S.  P. 
"  In  re  Tivnan,  117  Eng.  Com.  Law,  645,  677  (1864). 
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be  left  io  be  panished  by  the  nation  under  whoee  flag  the  vessel 
sailed,  and  within  whose  particular  jurisdiction  all  on  board  the 
vessel  were.  This  decision  was  according  to  the  law  and  prac- 
tice of  nations,  for  it  is  a  clear  and  settled  principle,  that  the 
jurisdiction  of  every  nation  extends  to  its  own  citizens,  on  board 
of  its  own  public  and  private  vessels  at  sea  (a).  The  case  applied 
only  to  the  fact  of  robbery  committed  at  sea,  on  board  of  a  foreign 
vessel,  at  the  time  belonging  exclusively  to  subjects  of  a  foreign 
state,  and  it  was  not  intended  to  decide,  that  the  same  offence, 
committed  on  board  of  a  vessel  not  belonging  to  the  subject  of  any 
foreign  power,  was  not  piracy.  The  same  court  afterwards,  in 
the  case  of  the  United  States  v.  KUntock  (6),  admitted,  that  mur- 
der or  robbery,  committed  on  the  high  seas,  by  persons  on  board 
of  a  vessel  not  at  the  time  belonging  to  the  subjects  of  any  for- 
eign power,  but  in  possession  of  a  crew  acting  in  defiance  of  all 
law,  and  acknowledging  obedience  to  no  government  or  flag  what- 
soever, fell  within  the  purview  of  the  act  of  Congress,  and  was 
punishable  in  the  cou4ts  of  the  United  States.  Persons  of 
that  description  were  pirates,  and  proper  objects  for  the  penal 
code  of  all  nations.  The  act  of  Congress  did  not  apply  to  of- 
fences committed  against  the  particular  sovereignty  of  a  foreign 
power;  or  to  murder  or  robbery  committed  in  a  vessel  belonging 
at  the  time,  in  fact  as  well  as  in  right,  to  the  subject  of  a  foreign 
state,  and,  in  virtue  of  such  property,  subject  at  the  time  to  its 
control.  But  it  applied  to  offences  committed  against  all  na- 
tions, by  persons  who,  by  common  consent,  were  equally 
[  *  188  ]  amenable  to  the  laws  of  all  nations.  *  It  was  further 
held,  in  the  case  of  the  United  States  v.  Pirates  (c),  and 
in  the  case  of  the  United  States  v.  Holmes  (d),  in  pursuance  of 
the  same  principle,  that  the  moment  a  vessel  assumed  a  piratical 
character,'*  and  was  taken  from  her  officers,  and  proceeded  on  a 
piratical  cruise,  she  lost  all  claim  to  national  character,  and  the 
crew,  whether  citizens  or  foreigners,  were  equally  punishable, 
under  the  act  of  Congress,  for  acts  of  piracy;  and  it  would  be  im- 

(o)  Rutherforth'e  Inst.  b.  2,  ch.  9.  Mr,  JeffenonH  Letter  io  M,  Oenei,  Jime 
17th,  1793. 

ib)  5  Wheaion,  144.  (c)  Ibid.  184.  (d)  Ibid.  412. 

i>  The  Act  of  Aug.  5,  1861,  c.  48,  U  1,  2,  3,  12  Stat,  at  L.  314,  embodied 
in  Rev.  Stat.  {  {  4297,  4298,  4299,  authorizes  the  seizure  of  any  vessel  built, 
purchased,  fitted  out  or  held  for  the  purposes  of  piracy,  thoufi^  it  have  not 
began  a  piratical  cruise,  or  entered  upon  the  oommission  of  any  piratiioal 
act 
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material  ^hat  was  the  natiooal  character  of  the  yessel  before  she 
aasamed  a  piratical  character.  Piracy  is  an  ofiPence  within  the 
criminal  jurisdiction  of  all  nations.  It  is  against  all  and  pun- 
ished bv  all;  and  the  plea  of  autrefois  acquit^  resting  on  a  prose- 
cation  instituted  in  the  courts  of  any  civilized  state,  would  be  a 
good  plea  in  any  other  civilized  state.  As  the  act  of  Congress 
of  1790  declares  every  offence  committed  at  seff  to  be  piracy, 
which  would  be  punishable  with  death  if  committed  on  land,  it 
may  be  considered  as  enlarging  the  definition  of  piracy,  so  as  not 
only  to  include  eVery  offence  which  is  piracy  by  the  law  of  na- 
tions, and  the  act  of  Congress  of  1819,  but  other  offences  which 
were  not  piracy  until  made  so  by  statute. 

An  alien,  under  the  sanction  of  a  national  commission  cannot 
commit  piracy  while  he  pursues  his  authority.'*  His  acts  may  be 
hostile,  and  his  nation  responsible  for  them.  They  may  amount 
to  a  lawful  cause  of  war,  but  they  are  never  to  be  regarded  as 
piracy  (a)."  The  Barbary  powers,  notwitstanding  some  doubts 
which  formerly  existed,  are  now,  and  for  a  century  past  have 
been,  regarded  as  lawful  powers,  and  not  pirates.  They  have  all 
the  insignia  of  regular  independent  governments,  and  are  compe- 
tent to  maintain  the  European  relations  of  peace  and  war.  Cicero, 
and,  after  him,  Ohrotius,  define  a  regular  enemy  to  be  a  power 
which  hath  the  elements  or  constituents  of  a  nation,  such 
*as  a  government,  a  code  of  laws,  a  national  treasury,  [  *  189  ] 
the  consent  and  agreement  of  the  citizens,  and  which 
pays  a  regard  to  treaties  of  peace  and  alliance  (&) ;  and  all  these 
things,  says  Bynkershoeck  (c),  are  to  be  found  among  the  states 

(a)  MaHen*8  Essay  on  Privateers  translated  by  Horne,  p.  42.  Manning^s 
Omm.  p.  112,  113.  States  generally  prohibit  their  snbjects  from  taking  let- 
ters of  marque  firom  a  foreign  power  without  the  permission  of  their  sovereign; 
and  treaties  are  namerons  in  which  the  contracting  parties  stipnlate  that  if 
the  subjects  of  either  party  take  letters  of  marque  from  the  enemies  of  the 
other,  they  shall  be  treated  as  pirates. 

(6)  Cie.  Pkiiip.  4,  ch.  6.     GrotiuSj  b.  3,  ch.  3,  sec.  1. 

(e)  Q.  J,  Puff.  b.  1,  ch;  17.  A  state,  in  the  meaning  of  public  law,  is  a 
completeorself-snfficient  body  of  persons,  united  together  in  one  community 
for  the  defence  of  their  rights,  and  to  do  right  to  foreigners.  A  state  has  its 
affairs  and  interests;  it  deliberates,  and  becomes  a  moral  person,  having  an 
understanding  and  will,  and  is  susceptible  of  obligations  and  laws.  Qrotius^ 
b.  1,  ch.  1,  sec.  14.  Ibid.  b.  3,  ch.  3,  sec.  2.  Burlanuiqui^  vol.  ii.  part  1,  ch, 
4,  sec.  9.  Vattd,  b.  1,  ch.  1.  BespnMica  est  caetus  muUitudinis,  Juris  conaensH 
et  ulQUatis  communion  aoeiatus.  (Xc.  de  Repub,  lib.  1 ,  sec.  25.  The  State  la 
founded  on  the  relations  of  right.  Protection  is  its  aim  and  object;  and  that 
vrotection  is  but  another  word  for  justice,  or  the  obtaining  and  granting  to 

>•  U.  8.  V.  Baker,  5  Blatchf  6,  10  (1861). 

"  The  author  returns  to  this  sul^ect,  post,  p.  191. 
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of  Barbary.  In  some  respects  their  laws  of  war  have  retained 
the  barbarity  of  the  middle  ages,  for  they  levy  tribute  or  contri- 
bations  on  all  such  Christian  powers  as  are  not  able  to  protect 
their  commerce  by  force;  and  they  also  make  slaves  of  their  pris- 
oners, and  reqoire  a  heavy  ransom  for  their  redemption.  Bat 
this,  Bynkershoeck  insists,  is  conformable  to  the  strict  laws  of 
war;  and  the  mitions  of  Eorope  who  carried  on  war  with  the  Bar- 
bary states,  such  as  Spain,  Naples,  Holland,  &c.,  have  heretofore 
exercised  the  same  rule  of  ancient  warfare,  upon  the  principle  of 
retaliation.  When  Lord  Exmouth,  in  1816,  attacked  Algiers,  and 
compelled  the  Dey  to  terms  of  peace,  he  compelled  him  also  to 
stipulate,  that  in  the  event  of  future  wars  with  any  European 
power,  no  Christian  prisoners  of  war  should  be  consigned  to  slavery, 
but  they  should  be  treated  with  all  humanity  as  prisoners  of  war, 
until  regularly  exchanged,  according  to  the  European  practice: 
and  at  the  termination  of  hostilities,  the  prisoners  should  be  re- 
stored without  ransom.  By  that  treaty  of  peace,  upwards  of 
1000  prisoners  belonging  to  Italy,  Spain,  Portugal,  Holland,  and 
Greece,  were  released  from  galling  slavery,  and  in  which  part  of 
them  had  subsisted  for  thirty-five  years.  This  stipola- 
[  *  190  ]  tion  *in  favour  of  general  humanity,  deserves  some  por- 
tion of  that  exalted  eulogy  bestowed  by  Montesquieu  (a) 
on  the  treaty  made  by  Gelon,  king  of  Syracuse,  with  the  Cartba- 
ginians.  It  would  have  been  still  more  worthy  of  a  comparison, 
if  it  had  not  left  colour  for  the  construction,  that  the  renunciation 
of  the  practice  of  condemning  Christian  prisoners  of  war  to 
slavery,  was  to  be  confined  to  the  '*  event  of  future  wars  with  any 
European  power;"  and  if  a  great  Christian  power  on  this  side  of 
the  Atlantic,  whose  presence  and  whose  trade  are  constantly  seen 
and  felt  in  the  Mediterranean,  had  not  seemed  to  have  been  en- 
tirely forgotten. 

But  notwithstanding  Bynkershoeck  had  insisted,  near  a  cen- 
tury ago,  that  captures  by  the  Barbary  powers  worked  a  change 
of  property  by  the  laws  of  war,  in  like  manner  as  captures  made 
by  regular  powers,  yet,  in  a  case  in  the  English  admiralty  so 
late  as  1801  (&),  it  was  contended,  that  the  capture  ancl  sale  of 
an  English  ship  by  Algerines,  was  an  invalid  and  unlawful  con 

every  one  his  due.     La  Justice  canaiittieej  c^est^  VStai,  Goosin.     Lifter* a  PoUi- 
ical  Ethics,  toI.  i. 

(a)  Esprit  des  Loix,  b.  10.  ch.  5. 

(h)  The  Helena,  4  Bob.  Sep.  3. 
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TetrsioEL  of  the  property,  on  the  groQod  of  being  a  piratical  seisnir^. 
It  was,  however^  decided,  that  the  African  states  had  long  ae- 
qaired  the  character  of  established  governraenta,  and  that  though 
their  notions  of  justice  differ  from  those  entertained  by  the- 
Christian  powers,  their  public  acts  could  not  be  called  ia  ques- 
tion; and  a  derivative  title,  founded  on  an  Algerine  capture,  and 
matured  by  a  confiscation  in  their  way^  was  good  against  the 
original  owner.  In  the  time  of  Bichard  I.,  when  the  laws  of 
Oleron  were  compiled,  all  infidels  were,  by  that  Code  (a),  regard- 
ed as  pirates,  and  their  property  liable  to  seizure  wherever  found. 
It  was  a  notion,  at  that  time,  that  such  persons  could  not  have 
any  fellowship  or  communion  with  Christians. 

*In  a  case  which  occurred  in  1675,  Sir  Leoline  Jeukins  [  *  101  ] 
held,  that  the  commander  of  a  privateer  regularly  com- 
missioned, was  liable  to  be  treated  as  a  pirate,  if  he  exceeded  the 
bounds  of  his  commission.  Bynkershoeck  justly  opposes  this 
dangerous  opinion  (6);  aud  the  true  rule  undoubtedly  is,  that 
the  vessel  must  have  lost  its  national  and  assumed  a  piratical 
character,  before  jurisdiction  over  it,  to  that  extent,  could  be  ex- 
ercised. 

If  a  natural  bom  subject  was  to  take  prizes  belonging  to  his 
native  country,  in  pursuance  of  a  foreign  commission,  he  would, 
on  general  principles,  be  protected  by  his  commission  from  the 
charge  of  piracy.  But  to  prevent  the  mischief  of  such  conduct, 
the  United  States  have  followed  the  provisions  of  the  English 
statute  of  11  and  12  Wm.  III.  c.  7,  and  the  general  practice  of 
other  nations  (c),  and  have,  by  the  act  of  Congress  of  April  30th, 
1700,  sea  0,  declared,  that  if  any  citizen  should  commit  any  act 
of  hostility  against  the  United  States,  or  any  citizen  thereof, 
upon  the  high  seas,  under  colour  of  any  commission  from  any 
foreign  prince  or  state,  or  on  pretence  of  authority  from  any  per- 
son, such  offender  shall  be  adjudged  to  be  a  pirate,  felon,  and 
robber,  and,  on  being  thereof  convicted,  shall  suffer  death.*'    The 

(a)  Sec  45. 

[h)  Q.  J.  Pub.  b.  1,  ch.  17.  (c)   Vide  supra,  p.  100. 

"  Embodied  in  Rev.  Stat.  ^  5373.  The  Act  of  March  3d,  1847,  c.  51, 
9  Stat  at  L.  175.  embodied  in  Rev.  Stat.  J  5374.  provided  for  the  case  in 
which,  contrary  to  treaty  with  a  foreign  power  making  it  piracy  for  the  sub- 
jects or  citizens  thereof  to  commit  on  the  sea  aggressions  against  the  United 
States,  its  vessels  or  property,  or  the  vessels  or  property  of  its  citizens,  such 
aggressions  are  committed.  The  provision  is,  that,  in  such  case,  the  offender 
is  guilty  of  piracy,  and  shall  suffer  death. 
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act  of  CodgreBS  nofc  only  authorizes  a  capture,  bat  a  condemna- 
tion in  the  courts  of  the  United  States,  for  all  piratical  aggres- 
sions by  foreign  vessels;  and  whatever  may  be  the  responsibility 
incorred  by  the  nation  to  foreign  powers,  in  executing  such  laws, 
there  can  be  no  doubt  that  courts  of  justice  are  bound  to  obey 
and  administer  them.  All  such  hostile  and  criminal  aggres- 
sions on  the  high  seas,  under  the  flag  of  any  power,  render  prop- 
erty taken  in  delicto  subject  to  confiscation  by  the  law  of  na- 
tions (a).** 

Slave  Trade. — (4.)  The  African  slave  trade  is  an  offence 
against  the  municipal  laws  of  most  nations  in  Europe,  and  it  is 
declared  to  be  piracy  by  the  statute  laws  of  England  and 
{  *  102  ]  the  *United  States.  Whether  it  is  to  be  considered  as 
an  offence  against  the  law  of  nations,  independent  of 
^)ompact,  has  been  a  grave  question,  much  litigated  in  the  courts 
<?harged  with  the  administration  of  public  law;  and  it  will  be 
useful  to  take  a  short  view  of  the  progress  and  present  state  of 
'the  sense  and  practice  of  nations  on  this  subject 

'Personal  -slavery,  arising  out  of  forcible  captivity,  has  existed  in 

(a)  Story,  J.,  11  Wheaton,  39 — 41. 

^'  'Following  prior  enac*tments,  the  Rev.  Stat,  authorize  the  Presrident 
(g  4293)  to  employ  so  many  of  the  public  armed  vessels  as  the  service  may 
require,  with  suitable  instructions  to  their  commanders,  in  the  protection 
•of  our  commerce  against  piracy;  and  ({{  4294,  4298}  to  instruct  the  com- 
manders of  all  public  armed  vessels  of  the  United  States,  and  authorize  the 
commanders  of  other  suitable  vessels,  such  as  privateers,  to  exercise  certain 
powers  to  the  same  end.  Commanders  and  crews  of  merchant  vessels  are 
,  also  authorized  (}  4295)  to  perform  specified  acts  of  resistance,  capture,  and 
recapture.  * 

The  general  right  of  public  and  private  vessels  to  capture  pirates  and  their 
ships  exists  independently  of  the  act.  The  Marianna  Flora,  11  Wheat.  1, 
40  (1826). 

Where  there  is  probable  cause  for  the  seizure  of  a  vessel  as  piratical,  this 
generally  goes  in  mitigation  of  damages,  and  is  sometimes  a  complete  de- 
fence. The  Apollon,  9  Wheat.  362,  372  (1824);  The  Marianna  Flora,  supra, 
54;  The  Palmyra,  12  Wheat.  1,    17  (1827).  • 

Otherwise,  on  failure  to  show  sufficient  grounds  for  condemnation,  the 
captor  must  respond  in  damages.     The  Mananna  Flora,  supra,  52. 

To  subject  a  ship  to  forfeiture  because  of  its  aggressions,  they  must  be 
criminally  intended:  if  made  to  repel  a  supposed  piratical  attack,  they  may 
be  excused.     Id.  39. 

But  they  need  not  in  fact  amount  to  piracy:  it  is  sufficient  that  they  be 
criminally  intended  and  such  as  pirates  usually  commit.  U.  S.  v.  Brig  Malek 
Adhel,  2  How.  210,  232  (1844);  ante,  p.  183,  n.  2. 

The  penalty  of  forteiture  ib  applied  to  the  ship,  however  innocent  be  her 
owner.     Id.  233. 

But  it  is  applied  to  the  cai^  only  where  its  owners  are  implicated  in  the 
unlawful  act..     Id.  235. 

AS  affecting  the  validity  of  these  rules,  it  should  be  observed  that  some 
of  them  have  been  promulgated  in  view  of  particular  acts  of  CongiesB. 
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every  age  of  the  world,  and  amoDg  the  most  refined  and  civilized 
peopla  The  possession  of  persons  so  acquired,  has  been  invested 
with  the  character  of  property.  Captives  in  war  were  sold  as 
slaves  by  Greek  and  Roman  commanders:  The  slave  trade  was 
a  regular  branch  of  commerce  among  the  ancients;  and  a  great 
object  of  Athenian  traffic  with  thp  Greek  settlements  on  the 
Eaxine,  was  procuring  slaves  from  the  barbarians  for  the  Greek 
market  (a).  In  modem  times,  treaties  have  been  framed,  and 
national  monopolies  sought,  to  facilitate  and  extend  commerce  in 
this  species  of  property  It  has  been  interwoven  in  the  munici- 
pal institutions  of  all  the  European  colonies  in  America,  and  with 
the  approbation  and  sanction  of  the  parent  states.  It  forms  to 
this  day  the  foundation  of  large  masses  of  property  in  the  south- 
ern parts  of  these  United  States.  But,  for  half  a  century  past, 
the  African  slave  trade  began  to  awaken  a  spirit  of  remorse  and 
sympathy  in  the  breasts  of  men,  and  a  conviction  that  the  traffic 
was  repugnant  to  the  principles  ci  Christian  duty,  and  the  max- 
ims of  justice  and  humanity. 

Montesquieu,  who  has  disclosed  so  many  admirable  truths,  and 
BO  mach  profound  reflection,  in  his  Spirit  of  Laws,  not  only  con- 
demned all  slavery  as  useless  and  unjust,  but  he  animadverted 
upon  the  African  slave  trade  by  the  most  pungent  reproaches.  It 
was  impossible,  he  observed^  that  we  could  admit  the  negroes  to 
be  human  beings,  because,  it  we  were  once  to  admit 
them  to  be  men,  we  should  *  soon  come  to  believe  [  *  193  ] 
that  we  ourselves  were  not  Christians.  Why  has  it  not, 
says  he,  entered  into  the  heads  of  European  princes,  who  make 
80  many  useless  conventions,  to  make  one  general  stipulation 
in  favour  of  humanity  (6)?     We  shall  see  presently  that  this 

(a)  MUford^s  Hist.  vol.  iv.  p.  236.  Cattle  and  slaves  oonstitnted  the  priD- 
cipal  riches  of  the  early  ages  of  Greece.  The  Byzantines,  says  Poly  bins, 
[General  HUtory^  b.  4,  ch.  5.)  supplied,  from  the  Pontus,  the  Greeks  with 
honey,  wax,  salted  meats,  leather,  and  great  numbers  of  very  serviceable  slaves. 
It  is  mentioned  in  Scripture,  that  the  Tyrians  traded  with  the  Caucasian 
provinces  for  slaves:  **Javau,  Tubal,  and  Meshech,  traded  the  persons  of  men 
and  vessels  of  brass  in  thy  market."  Ezek.  xxvii.  13.  So  the  Carthaginians 
exchanged  black  slaves  from  the  interior  of  Africa,  in  their  commerce  and 
barter  with  the  cities  of  Italy  and  Greece.  The  great  extent  of  the  slave 
trade,  which  was  carried  on  by  the  polished  nations  of  antiquity  settled  on 
the  coasts  of  the  Mediterranean  with  central  Africa,  by  means  of  caravans, 
appears  from  Heeren  in  his  Historical  Researches^  vol.  i.  on  the  land  trade  of 
the  Carthaginians. 

(5)  VEsprU  des  Loix,  liv.  15,  ch.  6. 
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suggestion  was,  in  some  degree,  carried  into  practice  by  a  modem 
European  congress. 

The  Constitution  of  the  United  States  laid  the  foundation  of  a 
series  of  provisions,  to  put  a  final  stop  to  the  progress  of  this 
great  moral  pestilence,  by  admitting  a  power  in  Ck>ngress  to  pro- 
hibit the  importation  of  slaves,  after  the  expiration  of  the  year 
1807.  The  Constitution  evidently  looked  forward  to  the  year 
1808  as  the  commencement  of  an  epoch  in  the  history  of  human 
improvement.  Prior  to  that  time,  Congress  did  all  on  this  sub- 
ject that  it  was  within  their  competence  to  do  (a).  By  the  acts 
of  March  22d,  1794,  and  May  10th,  1800,  the  citizens  of  the 
United  States,  and  residents  within  them,  were  prohibited  from 
engaging  in  the  transportation  of  slaves  from  the  United  States  to 
any  foreign  place  or  country,  or  from  one  foreign  country  or  place 
to  another,  for  the  purpose  of  traffic.  These  provisions  prohibited 
our  citizens  from  all  concern  in  the  slave  trade,  with  the  excep- 
tion of  direct  importation  into  the  United  States;  and  the  most 
prompt  and  early  steps  were  taken,  within  the  limits  of  the  Con- 
stitution, to  interdict  also  that  part  of  the  traffic.  By  the  act  of 
2d  March,  1807,  it  was  prohibited,  under  severe  penalties,  to  im- 
port slaves  into  the  United  States,  after  the  1st  January, 
[  *  194  ]  1808 ;  and,  on  the  20th  April,  *1818,  the  penalties  and  pun- 
ishmonts  were  increased,  and  the  prohibition  extended 
not  only  to  importation,  but  generally  against  any  citizen  of  the 
United  States  being  concerned  in  the  slave  trade.  It  has  been 
.  decided  (6),  that  these  statute  prohibitions  extend  as  well  to  the 
carrying  slaves  on  freight,  as  to  cases  where  they  were  the  pro- 
perty of  American  citizens,  and  to  carrying  them  from  one  port 
to  another  of  the  same  foreign  empire,  as  well  as  from  one  for- 
eign country  to  another.  The  object  was  to  prevent,  on  the  part 
of  our  citizens,  all  concern  whatever  in  such  a  trade. 

(a)  The  continental  congress^  which  assembled  at  Philadelphia  in  1774, 
gave  the  first  gen  eral  and  aathoritative  condemnation  of  the  slave  trade,  hy 
the  resolution  not  to  import,  or  purchase  any  slave  imported  after  the  first 
day  of  December  in  that  year,  and  wholly  to  discontinue  the  trade.  Joumah 
of  CangrenSy  vol.  i.  p.  32.  The  convention  of  delegates  of  the  people  of  Vir- 
ginia, and  the  provincial  congress  of  North  Carolina  had  anticipated  this 
measure,  for  in  August  preceding  they  resolved  to  discontinue  the  importa- 
tion of  slaves.  PUkin^s  HiMory,  vol.  i.  app.  note  1(5.  Janea^s  Defence  of  the 
Beroluiionary  HxMory  of  North  Carolina,  p.  146. 

(6)  The  Merino,  9  Wheaion^  391.  The  declarations  of  the  master  con- 
nected with  his  acta  in  furtherance  of  the  voyage,  have  been  held  to  be  evi- 
dence on  an  indictment  against  the  owner  of  the  ship  under  the  act  of  20tb 
April,  1818.     United  States  v,  Gooding,  12   Wkeaton,  400. 
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The  act  of  March  3d,  1819,  went  a  step  farther,  and  authorized 
natioDal  armed  vessels  to  be  sent  to  the  coast  of  Africa,  to  stop 
the  siaye  trade,  so  far  as  citizens  or  residents  of  the  United  States 
\?ere  engaged  in  that  trade;  and  their  vessels  and  effects  were 
made  liable  to  seizure  and  confiscation.  The  act  of  15th  Maj, 
1820  (a),  went  still  farther  and  declared,  that  if  anj  citizen  of 
the  United  States,  being  of  the  crew  of  any  foreign  vessel  engaged 
in  the  slave  trade,  or  any  person  whatever,  being  of  the  crew  of 
aaj  vessel  owned  in  whole  or  in  part,  or  navigated  for  or  in 
behalf  of  any  citizen  of  the  United  States,  should  land  on  any 
foreign  shore,  and  seize  any  negro  or  mulatto,  not  held  to  service 
or  labour  by  the  laws  of  either  of  the  states  or  territories  of  the 
United  States,  with  intent  to  make  him  a  slave,  or  should  decoy, 
or  forcibly  bring,  or  receive  such  person  on  board  sach  vessel, 
with  like  intent;  or  should  forcibly  confine  or  detain  on  board 
any  negro  or  mulatto,  not  lawfully  held  to  service,  with  intent  to 
make  him  a  slave;  or  should,  on  board  any  such  vessel,  offer  to 
6ell  as  a  slave  any  negro  or  mulatto,  not  held  to  service  as  afore- 
said; or  should,  on  the  high  seas,  or  on  any  tide  water,  transfer  or 
deliver  over  to  any  other  vessel,  any  such  negro  or  mulatto,  with 
intent  to  make  him  a  slave,  or  should  deliver  on  shore,  from  on 
board  any  such  vessel,  any  negro  or  mulatto,  with  like  intent, 
BQch  citizen  or  person  should  be  adjudged  a  pirate,  and,  on  con- 
viction, should  suffer  deatd. 

It  is  to  be  observed,  that  the  statute  operates  only  where  our 
mimicipal  jurisdiction  might  be  applied  consistently  with  the 
general  theory  of  public  law,  to  the  persons  of  our  citizens,  or  to 
foreigners  on  board  of  American  vessels.  Declaring 
the  crime  piracy,  does  not  make  it  so,  within  the  *purview  [  *  195  ] 
of  the  law  of  nations,  if  it  were  not  so  without  the 
statute;  and  the  legislature  intended  to  legislate,  only  where  they 
had  a  right  to  legislate,  ovei  their  own  citizens  and  vessels.  The 
qnestion,  notwithstanding  these  expressions  in  the  statute,  still 
remained  to  be  discussed  and  settled,  whether  the  African  slave 
trade  could  be  adjudged  piracy,  or  any  other  crime,  within  the 
contemplation  of  the  code  of  international  law.  It  has  been  at- 
tempted, by  negotiation  between  this  country  and  Great  Britain, 
to  agree  that  both  nations  should  consider  the  slave  trade  pirati- 
cal; but  the  convention  for  that  purpose  between  the  two  nations 

(a)  Ch.  113,  sec.  4,  5. 
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has  not  as  yet  been  ratified,  thoogh  the  British  nation  have 
carried  their  statute  denunciation  of  the  trade  as  far  as  the  law 
of  the  United  States  (a). 

The  first  British  statnte  that  declared  the  slave  trade  nnlawfal, 
was  in  March,  1807  (6).  This  was  a  great  triamph  of  British 
justice.  It  was  called  for  by  the  sense  of  the  nation,  which  had 
become  deeply  convinced  of  the  impolicy  and  injostice  of  the 
slave  trade;  and  by  the  subsequent  statute  of  51  Geo.  Ill  the 
trade  was  declared  to  be  contrary  to  the  principles  of  justice,  hu- 
manity, and  sound  policy;  and  lastly,  by  the  act  of  pfurliament  of 
81st  March,  1824,  the  trade  is  declared  to  be  piracy  (c).  Eng- 
land is  thus,  equally  with  the  United  States,  honestly  and  zeal- 
ously engaged  in  promoting  the  universal  abolition  of  the  trade, 
and  in  holding  out  to  the  world  her  sense  of  its  extreme  crimi- 
nality. Almost  every  maritime  nation  in  Europe  has  deliberately 
and  solemnly,  either  by  legislative  acts,  or  by  treaties  and  other 
formal  engagements,  acknowledged  the  injustice  and  inhumanity 
of  the  trade,  and  pledged  itself  to  promote  its  abolition.  By  the 
treaty  6f  Paris  of  the  30th  May,  1814,  between  Great  Britain  and 
France,  Louis  XYIIL  agreed  that  the  traffic  was  repugnant  to 
the  principles  of  natural  justice,  and  he  engaged  to  unite  his  ef- 
forts at  the  ensuing  congress,  to  induce  all  the  powers 
[  *  196  ]  of  Christendom  *to  decree  the  abolition  of  the  trade,  and 
that  it  should  cease  definitively,  on  the  part  of  the  French 
government,  in  the  course  of  .five  years.  The  ministers  of  the 
principal  European  powers,  who  met  in  congress  at  Vienna,  on 
on  the  8th  February,  1815,  solemnly  declared,  in  the  face  of  !^u- 
rope  and  the  world,  that  the  African  slave  trade  had  been  re- 

(a)  All  these  acts  of  Congress  apply  exclusively  to  external  commerce  in 
slaves.  The  internal  commerce  within  the  United  States  in  slaves  is  left  to 
the  control  and  discretion  of  the  state  governments:  and  the  northern  states, 
which  haveaholished  slavery,  admit  of  no  internal  commerce  in  slaves  within 
their  respective  states.  It  is /not  so  in  the  slave-holding  states.  Some  of 
them  permit  a  traffic  in  slaves  as  between  the  citizens  of  difterent  states;  bnt 
in  Maryland,  as  early  as  1796,  it  was  declared  by  law,  to  be  unlawful  to  im- 
port or  bring  into  the  state,  by  land  or  water,  any  slave  for  sale,  or  to  reside 
within  the  state;  and  every  slave  brought  in  contrary  to  the  statute  was  de- 
clared to  be  free.  And  in  the  constitution  of  Mississippi  of  1833,  the  intro- 
duction of  slaves  into  the  state  as  merchandise,  or  for  sale,  was  prohibited, 
though  actual  settlers  were  allowed  until  1845  to  purchase  slaves  from  any 
state  in  the  Union  and  bring  them  into  that  state  for  their  individual  use. 

(b)  Sfat.  47  Geo.  III. 

(e)  The  statute  of  3  and  4  Wm.  IV .  c  78,  for  the  extinction  of  slavery,  has 
some  new  and  important  penal  provisions  respecting  the  dealing  in  slaves  on 
the  high  seas,  or  respecting  any  traffic  in  them, 
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garded,  by  jnst  and  enlightened  men,  in  all  ages,  as  repugnant 
to  the  principles  of  humanity  and  of  universal  morality,  and  that 
the  public  voice  in  all  civilized  countries  demanded  that  it  should 
be  snopreesed;  and  that  the  universal  abolition  of  it  was  con- 
formable to  the  spirit  of  the  age,  and  the  generous  principles  of 
the  allied  powers.  In  March,  1815,  the  emperor  Napoleon  de- 
creed that  the  slave  trade  should  be  abolished;  but  this  effort  of 
ephemeral  power  was  afterwards  held  to  be  null  and  void,  as  be- 
ing the  act  of  an  usurper;  and  in  July  following,  Louis  XYIII. 
gave  directions  that  this  odious  and  wicked  traffic  should  from 
that  present  time  cease.  The  first  French  decree,  however,  that 
was  made  public,  abolishing  tha  trade,  was  of  the  date  of  the  8th 
January,  1817,  and  Ihat  was  only  a  partial  and  modified  decree  (a). 
In  December,  1817,  the  Spanish  government  prohibited  the  pur- 
chase of  slaves  on  any  part  of  the  coast  of  Africa,  after  the  3l8t 
of  May,  1820;  and  this  was  in  pursuance  of  the  treaty  between 
Great  Britain  and  Spain  of  the  23d  September,  1817,  made  for 
the  abolition  of  the  slave  trade.  In  January,  1818,  the  Portu- 
guese government  made  the  like  prohibition  as  to  the  purchase 
of  slaves  on  any  part  of  the  coast  of  Africa  north  of  the  equator. 
In  1821,  there  was  not  a  flag  of  any  European  state,  which  could 
legally  cover  this  traffic,  to  the  north  of  the  equator;  and  yet,  in 
1825,  the  importation  of  slaves  covertly  continued,  if  it  was  not 
openly  countenanced,  from  the  Bio  de  La  Plata  to  the  Amazon, 
and  through  the  whole  American  Archipelago  (6). 

(a)  By  the  oonvention  between  Great  Britain  and  France  of  the  30th  No- 
rember,  1831,  the  mntoal  right  of  search  was  allowed  on  board  the  vessels 
of  each  of  the  two  nations,  within  certain  specified  waters,  i.  e.,  along  the 
western  coast  of  Africa  from  Cape  Verd,  or  16  deg.  N.  lat.  to  10  degrees  S.  of 
the  equator — all  around  the  island  of  Madagascar  to  the  extent  of  20  leagues 
from  the  island — to  the  same  distance  from  the  coasts  of  Brazil,  and  from  the 
coasts  of  the  islands  of  Cuba  and  Porto -Kico.  The  right  of  searching  mer- 
chant vessels  to  be  confined  to  ships  of  war,  under  special  authority  from 
each  of  the  two  governments,  and  never  to  be  exercised  upon  the  ships  of  war 
of  either  nation.  The  United  States  have  refused  to  become  a  party  to  any 
convention  anthorizing  the  mutual  right  of  search. 

[h)  Report  of  a  OommiUee  of  the  House  of  Represer^ntives  of  the  United  States^ 
February  16/A,  1825.  See  also,  the  Quarterly  Review,  No.  63  and  No.  89,  p. 
243—246.  Allison's  HisUrry  of  Europe,  vol.  6,  p.  128,  lr29,  and  English  par- 
liamentary discussions  and  documents.  It  appears,  that  the  African  slnve 
trade  was'carried  on  to  an  enormous  extent  down  to  the  year  1839.  The 
trade  was  principally  between  Africa  and  Brazil  and  Cuba.  In  1828,  45.0C0 
African  slaves  were  imported  into  the  city  ot  Rio  Janeiro.  But  by  a  con- 
vention between  England  and  Brazil,  in  1826,  it  was  made  piratical  for  the 
snbjects  of  Brazil  to  be  engaged  in  the  trade  after  the  year  1830;  and  it  ia 
understcMxl  that  the  government  of  Brazil,  in  18:^,  not  only  put  a  stop  by 
law  to  the  importation  of  slaves,  but  declared  that  all  slaves  thereafter  im- 
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The  case  of  the  Amedie  (a)  was  the  earliest  decision  in  the 
English  courts  on  the  great  question  touching  the  legality  of  the 
slave  trade,  on  general  principles  of  international  law.  That 
was  the  case  of  an  American  vessel,  employed  in  carrying  slaves 
from  the  coast  of  Africa  tu  a  Spanish  colony.  She  was  captured  hy 
an  English  cruiser,  and  the  vessel  and  cargo  were  condemned  to 
the  captors,  in  a  vice -admiralty  court  in  the  West  Indies,  and,  on 
appeal  to  the  court  of  appeals  in  England  the  judgment  was 
afi&rmed.  Sir  Wm.  Grant,  who  pronounced  the  opinion  of  the 
court,  observed,  that  the  slave  trade  being  abolished  by  both 
England  and  the  Unit'ed  States,  the  court  was  authorized  to  assert, 
that  the  trade,  abstractly  speaking,  could  not  have  a  legitimate 
existence,  and  was,  prima  facie^  illegal,  upon  principles  of  uni- 
versal law.  The  claimant,  to  entitle  him  to  restitution,  must  show 
affirmatively  a  right  of  property  under  the  municipal  laws  of  his 
own  country;  for,  if  it  be  unprotected  by  his  own  municipal  law, 
he  can  have  no  right  of  property  in  human  beings  carried  as  his 
slaves,  for  such  a  claim  is  contrary  to  the  principles  of  justice 
and  humanity.  The  Fortuna  (6),  was  condemned  on  the  authority 
of  the  Amedie^  and  the  same  opinion  was  again  affirmed 
[  *  198  J  But  in  the  subsequent  *  case  of  the  Diana  (c),  the  doc- 
trine was  not  carried  so  far  as  to  hold  the  trade  itself  to 

-  -  ~ \ ■■         

port'ed  should  be  fVee,  and  imposed  n  heavy  assessment  on  the  importers,  and 
provided  for  the  transportation  of  snch  negroes  back  to  Africa.  In  the  tTeaty 
concluded  10th  September,  1822,  between  Great  Britain  and  the  Imanmof 
Muscat,  the  hitter  agreed  to  abolish  the  foreign  slave  trade  forever  in  his 
dominions.  So  by  the  treaty  of  the  23d  October,  1817,  between  Great  Britain 
and  Radama.  king  of  Madagascar,  it  was  agreed  that  there  should  be  through- 
out all  the  dominions  of  the  king  of  Madagascar,  an  entire  cessation  of  the 
sale  or  transfer  of  slaves.  And  in  the  treaty  of  commerce  and  navigation 
between  Great  Britain  and  the  United  provinc&s  of  Rio  de  La  Plata,  Febru- 
ary 2d,  182o,  it  was  agreed  by  the  latter  to  prohibit  all  persons  subject  to  its 
jnrisdiction,  by  the  most  solemn  laws,  from  taking  any  share  in  the  slave 
trade,  and  yet  it  was  stated  by  high  authority  in  the  British  parliament, 
May,  1838,  as  a  matter  of  fact,  and  agreed  to  afterwards  in  an  address  to  the 
Queen,  that  notwithstanding  all  the  efforts  of  Great  Britain  to  put  down  ths 
slave  trade,  it  still  continued,  little  diminished  in  extent  and  mnch  aggra- 
vated in  horror.  Portugal  was  the  principal  offender.  What  was  once  a 
legal  had  become  now  a  contraband  traffic  She  had  systematically  and 
grossly  violated  her  treaty  engagements  on  that  subject.  Since  1829  there 
had  been  153  Portugese  vessels  seized  as  slavers,  containing  upwards  of 
163,000  slaves,  and  Portugal  had  since  that  period  transported  a  million  of 
slaves.  This  enormous  abuse  induced  England,  in  1839,  to  authorize  by  law 
the  forcible  examination  and  search  of  vessels  suspected  to  be  concerned  in 
that  trade. 

(a)  1  Acton's  Rep.  240. 

(ft)  1  Dodmr^H  Adm.  Rep.  81. 

(c)  1  Dodaon^s  Adm.  Rep.  95. 
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be  piracy,  or  a  crime  against  th:  law  of  Dations.  A  Swedish 
▼eesel  was  taken  by  a  British  crniser  on  the  coast  of  Africa,  en- 
gaged in  carrying  slaves  from  Africa  to  a  Swedish  island  in  the 
West  Indies,  and  she  was  restored  to  the  owner,  on  the  ground 
that  Sweden  had  not  then  prohibited  the  trade,  and  had  tolerated 
it  in  practice.  England  had  abolished  the  trade  as  nnjust  and 
criminal,  bnt  she  claimed  no  right  of  enforcing  that  prohibition 
against  the  subjects  of  those  states  which  had  not  adopted  the 
same  opinion;  and  England  did  not  mean  to  set  herself  np  as  the 
legislator,  and  ctistoa  moruvfi,  for  the  whole  world,  or  presume  to 
interfere  with  the  commercial  regulations  of  other  states.  The 
principle  of  the  case  of  the  Amedie  was,  that  where  the«  municipal 
law  of  the  country  to  which  the  parties  belonged  had  prohibited 
the  trade,  English  tribunals  would  hold  it  to  be  illegal,  upon 
general  principles  of  justice  and  humanity,  but  they  would  re- 
sjpect  the  property  of  persons  engaged  in  it  under  the  sanction  of 
the  laws  of  their  own  country. 

The  doctrine  of  these  cases  is,  that  the  sl^ve  trade,  abstractedly 
speaking,  is  immoral  an4  unjust,  and  it  is  illegal,  when  declared 
80  by  treaty,  or  municipal  law;  but  that  it  is  not  piratical  or  ille- 
gal by  the  common  law  of  nations,  because  if  it  were  so,  every 
claim  founded  on  the  trade  would  at  once  be  rejected  every 
where,  and  in  every  court,  on  that  ground  alone. 

The  whole  subject  underwent  further,  and  a  most  full,  elab- 
orate, and  profound  discussion,  in  the  case  of  the  Le  Louis  (a). 
A  French  vessel,  owned  and  documented  as  a  French  vessel,  was 
captured  by  a  British  armed  force  on  the  coast  of  Africa,  after 
resistance  made  to  a  demand  to  visit  and  search.  She  was  car- 
ried into  Sierra  Leone,  and  condemned  by  a  court  of 
rice- admiralty,  for  being  concerned  *in  the  slave  trade,  [  *  199  ] 
contrary  to  the  French  law.  On  appeal  to  the  British 
high  court  of  admiralty,  the  question  respecting  the  legality  of 
the  capture  and  condemnation  was  argued,  and  it  was  judicially 
decided,  that  the  right  of  visitation  and  search,  on  the  high  seas, 
did  not  exist  in  time  of  peace.  If  it  belonged  to  one  nation,  it 
equally  belonged  to  all,  and  would  lead  to  gigantic  mischief,  and 
universal  war.  Other  nations  had  refused  to  accede  to  the  Eng- 
lish proposal  of  a  reciprocal  right  of  search  in  the  African  seas, 

(a)  2  Dodatm^s  Adm.  Rep.  210. 
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and  it  wonld  require  an  express  convention  to  give  the  right  of 
search  in  time  of  peaca  The  slare  trade,  though  unjust,  and 
condemned  by  the  statute  law  of  England,  was  not  piracy,  nor 
was  it  a  crime  by  the  universal  law  of  nations.  To  make  it  piracy, 
or  such  a  crime,  it  must  have  been  so  considered  and  treated  in 
practice  by  all  civilized  states,  or  made  so  by  virtue  of  a  general 
convention.  On  the  contrary,  it  had  been  carried  on  by  all  na- 
tions, even  by  Great  Britain  herself,  until  within  a  few  years,  and 
was  then  carried  on  by  Spain  and  Portugal,  and  not  absolutely 
prohibited  by  Franca  It  was,  therefore,  not  a  criminal  traffic  by 
the  law  of  nations  ;  and  every  nation,  independent  of  treaty,  re- 
tained a  legal  right  to  carry  it  on.  No  one  nation  had  a  right  to 
force  the  way  to  the  liberation  of  Africa,  by  trampling  on  the  in- 
dependence of  other  States  ;  or  to  procure  an  eminent  good  by 
means  that  were  unlawful ;  or  to  press  forward  to  a  great  prin- 
ciple, by  breaking  through  other  great  principles  that  stood  in 
the  way.  The  condemnation  of  the  French  vessel  at  Sierra 
Leone  was,  therefore,  reversed ;  and  the  penalties  imposed  by  the 
French  law,  (if  any  there  were,)  were  left  to  be  enforced,  not  iD 
an  English,  but  in  a  French  court 

The  same  subject  was  brought  into  discussion  in  the  K.  B.  in 
1820,  in  Madrazo  v.  Willes  (a).  The  court  held,  that  the  Bri- 
tish statutes  against  the  slave  trade,  were  only  applica- 
[  *  200  ]  ble  *  to  British  subjects,  and  only  rendered  the  slave 
trade  unlawful  when  carried  oh  by  them.  The  British 
parliament  could  not  prevent  the  subjects  of  other  states  from 
carrying  on  the  trade  out  of  the  limits  of  the  British  dominions. 
If  a  ship  be  acting  contrary  to  the  general  law  of  nations,  she  is 
thereby  subject  to  condemnation  ;  but  it  is  impossible  to  say  that 
the  slave  trade  was  contrary  to  the  law  of  nations.  It  was,  until 
lately,  carried  on  by  all  the  nations  of  Europe  ;  and  a  practice  so 
sanctioned  can  only  be  rendered  illegal,  on  the  principles  of  iD- 
temational  law,  by  the  consent  of  all  the  powers.  Many  states 
had  so  consented,  but  others  had  not,  and  the  cases  had  gone  no 
further  than  to  establish  the  rule,  that  ships  belonging  to  coun- 
tries that  had  prohibited  the  trade,  were  liable  to  capture  and 
condemnation,  if  found  engaged  in  it 

The  final  decision  of  the  question  in  this  country,  has  been  the 
same  as  in  the  case  of  the  Le  Louis.  In  the  case  of  the  La  Jeune 

(a)  3  Bamew.  dt  Aldenon,  353. 
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Eugenie  (a),  it  was  decided  in  the  circuit  court  of  the  United 
States,  in  MassachaBette,  after  a  masterly  discnssion,  that  the- 
slave  trade  was  prohibited  by  nniversal  law.  But  subsequently, 
in  the  case  of  the  Antelope  (6),  the  Supreme  Court  of  the  United 
States  declared  that  the  slave  trade,  though  contrary  to  the  faiw 
of  nature,  had  been  sanctioned,  in  modem  times,  by  the  laws  of 
all  nations  who  possessed  distant  colonies;  and  a  trade  could  not 
be  considered  as  contrary  to  the  law  of  nations,  which  had  been 
authorized  and  protected  by  the  usages  and  laws  of  all  commer- 
cial nations.  It  was  not  piracy,  except  so  far  as  it  was  made  so 
by  the  treaties  or  statute  of  the  nation  to  which  the  party  be- 
longed. It  might  still  be  lawfully  carried  on  by  the  subjects  of 
those  nations  who  have  not  prohibited  it  by  municipal  acts  or 
treaties  (o). 

(a)  2  Maaon^a  Rep.  409. 

ih\  10  WheaUm,  66. 

(c)  The  doctrine  in  the  case  of  the  Antelope  and  in  the  English  cases 
therein  referred  to  is,  that  right  of  bringing  in  for  adjudication,  in  time  of 
peace,  foreign  vessela  engaged  in  the  slave  trade,  and  captured  on  the  high 
seas  for  that  caose,  did  not  exist;  and  vessels  so  captnred  wonld  be  restored 
unless  the  trade  was  also  unlawful  and  prohibited  by  the  country  to  which 
the  vessel  belonged,  and  if  a  claim  be  put  in  for  Africans  as  slaves  and  prop- 
erty, the  onus  probandi,  is  thrown  upon  the  claimant  to  make  specific  proof 
pf  the  individual  proprietary  interest,  according  to  the  laws  of  the  country 
to  which  the  vessel  belongs. 
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OF  THE  GOVERNMENT  AND  CONSTITUTIONAL 
JURISPRUDENCE  OF  THE  UNITED  STATES. 


LECTURE  X. 

OF  THE  HISTORY  OF  THE  AMERICAN  UNION. 

The  government  of  the  United  States  was  erected  hj  the  free 
voice  and  joint  will  of  the  people  of  America,  for  their  common 
defence  and  general  welfare.  Its  powers  apply  to  those  great 
interests  which  relate  to  this  country  in  its  national  capacity,  and 
which  depend  for  their  stability  and  protection  on  the  consolida- 
tion of  the  Union.  It  is  clothed  with  the  principal  attributes  of 
political  sovereignty,  and  it  is  justly  deemed  the  guardian  of  oar 
best  rights,  the  source  of  our  highest  civil  and  political  duties, 
and  the  sure  means  of  national  greatness.  The  constitution  and 
Jurisprudence  of  the  United  States  deserve  the  most  accurate  ex- 
amination; and  an  historical  view  of  the  rise  and  progress  of  the 
Union,  and  of  the  establishment  of  the  present  constitution,  as 
the  necessary  fruit  of  it,  will  tend  to  show  the  genius  and  value 
of  the  government,  and  prepare  the  mind  of  the  student  for  an 
investigation  of  its  powers. 

The  association  of  the  American  people  into  one  body  politic, 
took  place  while  they  were  colonies  of  the  British  empire,  and 
owed  allegiance  to  the  British  ci^wn.  That  the  union  of  this 
country  was  essential  to  its  safety,  its  prosperity  and  its  great- 
ness, had  been  generally  known,  and  frequently  avowed,  long  be- 
fore the  late  revolution,  or  the  claims  of  the  British  parliament 
which  produced  it 

Confederacy  of  the  New  England  Colonies.— The  people 

of  the  New  England  colonies  were  very  early  in  the  habit  of  con- 
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federating  together  for  their  common  defence.  As  their  origin 
and  their  interests  were  the  same,  and  their  manners,  their  relig- 
ion, their  laws,  and  their  civil  institutions,  exceedingly  similar, 
they  were  naturally  led  to  a  Tery  intimate  connection,  and  were 
governed  by  the  same  wants  and  wishes,  the  same  sympathies 
and  spirit  The  colonies  of  Massachusetts,  Plymouth,  Connecti- 
cut, and  New  Uaven,  as  early  as  1643,  under  the  impression  of 
danger  from  the  surrounding  tribes  of  Indians,  and  for  protection 
against  the  claims  and  encroachments  of  their  Dutch  neighbours, 
entered  into  a  league  offensive  and  defensive,  w.hich  they  declared 
should  be  firm  and  perpetual,  and  be  distinguished  by  the  name 
of  the  United  Ck>lonies  of  New-England.  By  their  articles  oi 
confederation,  each  colony  was  to  have  exclusive  jurisdiction  within 
its  own  territory;  and  in  every  war,  offensive  and  defensive,  each 
of  the  confederates  was  to  furnish  its  quota  of  men  and  money  in 
a  ratio  to  its  population;  and  a  congress  of  two  commissioners, 
delegated  from  each  colony,  was  to  be  held  annually,  with  power 
to  deliberate  and  decide  on  all  affair's  of  war  and  peace,  and  on 
all  points  of  common  concern;  and  every  determination,  in  which 
three  fourths  in  number  of  the  assembly  concurred,  was  to  be 
binding  upon  the  whole  confederacy  (a). 

This  association  may  be  considered  as  the  foundation  of  a 
series  of  efforts  for  a  more  extensive  and  more  perfect  tinioQ 
of  the  colonies.  It  contained  some  provident  and 
*  jealous  provisions,  calculated  to  give  security  and  sta-  [  *  203  ] 
bility  to  the  whole.  It  provided  that  no  two  colonies 
were  to  join  in  jurisdiction,  without  the  consent  of  all ;  and  it 
required  the  like  unanimous  consent,  to  admit  any  other  colony 
into  the  confederacy;  and  if  any  one  member  violated  any  article 
of  it,  or  any  way  injured  another  colony,  the  commissioners  of 
the  other  colonies  were  to  take  cognizance  of  the  matter,  and  de- 
termine upon  it.  In  this  transaction,  and  under  the  authority  of 
this  union,  the  New  England  colonies  acted  in  fact  as  indepeD- 
dent  states,  and  free  from  the  control  of  any  superior  power,  be- 
cause the  civil  war  in  which  England  was  then  involved,  occupied 
the  whole  attention  of  the  mother  country;  and  this  first  step 

(a)  Raeard's  State  Papers,  496,  583,  590.  Hittchinson^a  History  of  Massa- 
ekmtetts^  vol.  i.  p.  124,  126.  Robertson^ 8  Posthumous  History  of  America,  b.  10, 
p.  191,  192.  Winthrop's  Hist,  of  NeuhEngland,  by  Savage,  vol.  ii.  p.  101. 
Bayli&f  Historical  Memoir^  vol.  ii.  p.  118.  TrumhuWs  Hist,  of  Connecticut^ 
vol.  i.  p.  124r    Plymouth  Colony  Laws,  app.  p.  308,  edit.  1836. 
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towards  a  future  independence  was  suffered  to  pass  without  much 
notice,  and  without  any  animadversion.-  The  confederacy  sub- 
sisted, with  some  alterations,  for  upwards  of  forty  years,  and,  for 
part  of  that  time  with  the  countenance  of  the  government  in 
England.  It  was  not  dissolved  until  the  year  1686,  when  the 
charters  of  the  New  England  coloDies  were  in  effect  vacated  by 
a  commission  from  king  James  IL  (a). 

The  people  of  this  country,  after  the  dissolution  of  this  earliest 
league,  continued  to  afford  other  instructive  precedents  of  associa- 
tion for  their  safety. 

OongreBB  of  1764. — A  congress  of  governors  f^nd  commis- 
sioners from  other  colonies,  as  well  as  from  New  England,  was 
occasionally  held,  to  make  arrangements  for  the  more  effectual 
protection  of  our  interior  frontier,  and  we  have  an  instance  of 
one  of  these  assemblies  at  Albany  in  1722  (6).  But  a  much 
more  interesting  congress  was  held  there  in  the  year  1754,  and 
it  consisted  of  commissioners  from  New  Hampshire,  Massachu- 
setts, Bhode  Island,  Ck>nnecticut,  New  York,  Pennsylvania,  and 
Maryland,  and  it  was  called  at  the  instance  of  the  lords  com- 
missioners for  trade  and  the  plantations,  to  take  into  considera- 
tion the  best  means  of  defending  America,  in  case  of  a  war  with 
France,  which  was  then  impending.  The  object  of  the 
[  *  204  ]  English  *  administration  in  calling  this  convention,  was 
in  reference  to  treaties  of  friendship  with  the  Indian 
tribes;  but  the  colonies  had  more  enlarged  views;  and  the  com- 
missioners which  met  in  congress,  and  who  enrolled  among  their 
number  some  of  the  most  distinguished  names  in  our  colonial 
history,  asserted  and  promulgated  several  invaluable  truths,  the 
proper  reception  of  which  in  the  minds  of  their  countrymen,  pre- 
pared the  way  for  their  future  independence,  and  our  present 
greatness.  One  of  the  colonies  (Massachusetts)  expressly  in- 
stracted  her  delegates  to  enter  into  articles  of  union  and  con- 
federation with  the  other  colonies,  for  their  general  secarity  in 
peace  as  well  as  in  war.  The  convention  unanimously  resolved, 
that  a  union  of  the  colonies  was  absolutely  necessary  for  their 
preservation.  They  rejected  all  proposals  for  a  division  of  the 
colonies  into  separate  confederacies,  and  proposed  a  plan  of 
federal  government^  consisting  of  a  general  council  of  delegates. 


)  Hutchinson* 8  History  of  Mituaackusetis,  vol.  i.  p.  126,  note. 
Smith*  8  History  of  New  Yorkj  voL  1.  p.  171. 
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to  be  trienoially  ohoeen  by  the  provincial  assemblies,  and  a  presi- 
dent  general,  to  be  appointed  by  the  crown.  In  this  council  was 
▼eeted,  subject  to  the'  immediate  negative  of  the  president,  and 
the  eventaal- negatived  of  the  king  in  conncil,  the  rights  of  war 
and  peace,  in  respect  to  the  Indian  nations;  and  the  confederacy 
was  to  embrace  all  the  then  existing  colonies,  from  New  Hamp- 
shire  to  Georgia.  The  council  were  to  have  authority  to  make 
laws  for  the  government  of  new  settlements,  upon  territories  to  be 
purchased  from  the  Indians,  and  to  raise  troops  and  build  forts, 
and  even  to  equip  vessels  of  force,  to  guard  the  coasts  and  pro- 
tect trade,  as  well  on  the  ocean  as  upon  the  lakes  and  rivers. 
They  were  likewise  to  make  laws,  and  lay  and  levy  general  duties, 
imposts,  and  taxes,  for  those  necessary  proposes  (a). 
But  the  times  were  *  not  yet  ripe,  nor  the  minds  of  men  [  ^  205  ] 
sufficiently  enlarged,  for  such  a  comprehensive  proposi-  . 
tion:  and  this  bold  project  of  a  continental  union  had  the  singular 
fate  of  being  rejected,  not  only  on  the  part  of  the  crown  but  by 
every  provincial  assembly.  It  was  probably  supposed,  on  the  one 
hand,  that  the  operation  of  the  union  would  teach  the  colonies 
the  secret  of  their  own  strength,  and  the  proper  means  to  give  it 
activity  and  direction;  while,  on  the  other,  the  colonies  were 
jealous  of  the  preponderatiilg  influence  of  the  royal  prerogative. 
We  were  destined  to  remain,  for  some  years  longer,  separate, 
and,  in  a  considerable  degree,  alien  commonwealths,  emulous  of 
each  other  in  obedience  to  the  parent  state,  and  in  devotion  to  her 
interests;  but  jealous  of  each  other's  prosperity,  and  divided  by 
policy,  institutions,  prejudice  and  manners.  So  strong  was  the 
force  of  these  considerations,  and  so  exasperated  were  the  people 
of  the  colonies  in  their  disputes  with  each  other  concerning 
boundaries  and  charter  claims,  that  Doctor  Franklin  (who  was 
one  of  the  commissioners  to  the  congress  that  formed  the  plan  of 
union  in  1754)  observed  in  the  year  1760,  that  a  union  of  the 
colonies  against  the  mother  country  was  absolutely  impossible, 
or  at  least  without  being  forced  by  the  most  grievous  tyranny 
and  oppression  (b). 

(a)  Franklin'8  Works,  edited  hy  Sparks,  toI.  ill.  p.  32—56.  Smithes  HisUny 
•/  New-Y<n-k,  vol.  ii.  219—225.  MarsAaWa  Life  of  WnaMngton,  vol.  i.  note  8. 
Massachuaetts  Eistoricnl  CoUectians,  vol.  vii.  p.  203—214. 

(h)  Franklin*8  Works,  edUtd  by  Sparks,  vol.  iv.  p.  42.  Governor  Pbwnal, 
in  hlB  work  on  The  Administration  •/  the  Colonies,  (the  4th  edition  of  which 
appeared  in  1768,)  declared  that  the  colonies  had  no  one  principle  ot  aasocia- 
tion  amongst  them,  and  that  their  manner  of  settlement,  diversity  of  chartenu 
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Oonjfress  of  1766. — The  great  value  of  a  federate  anion  of 
the  colonies  had,  however,  sank  deep  into  the  minds  of  men.  Tbo 
Bubject  was  familiar  to  oar  colonial  ancestors.  They  had  been  in 
the  habity  especially  in  seasons  of  danger  and  difficulty,  of  forming 
associations,  more  or  less  extensive.  The  necessity  of  anion  had 
been  felt,  its  advantages  perceived,  its  principles  explained,  the 

way  to  it  pointed  out,  and  the  people  of  this  country  were 
[  *  206-]  led  by  the  force  of  irresistible  motives,  *  to  resort  to  the 

same  means  of  defence  and  security,  when  they  consid- 
ered that  their  liberties  were  in  danger,  not  from  the  vexatious 
and  irregular  warfare  of  the  Indian  tribes,  but  from  the  formi- 
dable claims,  and  still  more  formidable  power,  of  the  parent  state. 
The  assertion  by  the  British  parliament  of  an  unqualitied  right  of 
binding  the  colonies  in  all  cases  whatsoever,  and  specifically  of 
the  right  of  taxing  them  without  their  consent,  and  the  denial  by 
the  colonies  of  the  right  of  taxation  without  representation,  and 
the  attempt  of  the  king  and  parliament  to  enforce  it  by  the  power 
of  the  sword,  were  the  immediate  causes  of  the  American  revolu- 
tion. -  Boon  after  the  first  unfriendly  attempt  upon  our  chartered 
privileges,  by  the  statute  for  raising  a  revenue  in  the  colonies  by 
means  of  a  stamp  duty,  a  congress  of  delegates  from  nine  colonies 
was  assembled  at  New  York  in  October,  1765,  upon  the  recom- 
mendation of  Massachusetts,  and  they  digested  a  bill  of  rights,  in 
which  the  sole  power  of  taxation  was  declared  to  reside  in  their 
own  colonial  legislatures  (a)\  This  was  preparatory  to  a  more 
extensive  and  general  association  of  the  colonies,  which  took  place 
in  September,  1774,  and  laid  the  foundations  of  our  independ- 
ence and  permanent-  glory. 

OongreBS  of  1774. — The  more  serious  claims  of  the  British 
parliament,  and  the  impending  oppressions  of  the  British  crown  at 

conflictiDg  iDterests,  and  mutoal  rivalship  and  jealousies,  would  render  a 
union  impracticable  !  p.  35,  36,  93. 

[a)  2  Belknap's  N,  H.'p.  326.  Jaumaiaofihe  Assembly  of  the  Colony  oj  N, 
K.,  October,  17t  5.  MarshalV s  Life  of  WashingUmy  vol.  ii.  app.  No.  5.  Pitkin^* 
PolUical  and  Civil  History  of  the  United  States,  vol.  i.  p.  178—186,  app.  No. 
7,  8,  9.  The  6th  and  7th  chapters  of  the  first  volnme  of  Mr.  Pitkin's  History 
contain  a  clear,  authentic,  and  veiy  interesting  detail  of  the  resolutions  and 
acts  of  the  British  parliament,  relating  to  America,  snhsequently  to  the  peace 
of  1763;  of  the  proceedings  of  the  British  government' to  enforce  them;  and 
of  the  spirit  of  opposition  and  resistance  which  they  met  with  on  the  part  of 
the  colonies.  •  The  resistance  kept  pace  with  the  parliamentary  impositions 
and  was  constantly  growing  in  strength,.activity,  and  determined  purpose, 
until  it  was  consummated  by  the  permanent  union  of  the  colonies  in   1774. 

'  They  also  prepared  a  petition  to  the  King  and  memorials  to  parliament. 
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this  last  critical  period,  induced  the  twelve  colonies,  whicfi 
•  were  spread  over  this  vast  continent  from  Novia  Scotia  [  *  207  ] 
to  €teorgia,  to  an  interchange  of  opinions  and  views,  and 
to  nnite  in  sending  delegates  to  Philadelphia,  "  with  authority 
and  direction  to  meet  and  consult  together  for  the  common  wel- 
fare." In  pursuance  of  their  authority,  this  first  continental 
congree<^,  whose  names  and  proceedings  are  still  familiar  to  the 
present  a^,  and  will  live  in  the  gratitude  of  a  distant  posterity, 
took  into  consideration  the  afflicted  state  of  their  country;  assert- 
ed, hy  a  number  of  declaratory  resolutions,  what  they  deemed  to 
be  the  unalienable  rights  of  English  freemen;  pointed  out  to  their 
constituents  the  system  of  violence  which  was  preparing  against 
those  rights;  and  bound  them  by  the  most  sacred  of  all  ties,  the 
ties  of  honour  and  of  their  country,  to  renounce  commerce  with 
Great  Britain,  as  being  the  most  salutary  means  to  avert  the  one, 
and  to  secure  the  blessings  of  the  other  (a).  These  resolutiona 
received  prompt  and  universal  obedience,  and  the  Union,  being 
thus  auspiciously  formed,  it  was  continued  by  a  succession  of 
delegates  in  congress;  and  through  every  period  of  the  war,  and 
through  every  revolution  of  our  government,  this  Union  has  been 
revered  and  cherished,  as  the  guardian  of  our  peace,  and  the  only 
solid  foundation  of  national  independence. 

In  May,  1775,  a  congress  again  assembled  at  Philadelphia,  and 
was  clothed  with  ample  discretionary  powers.  The  delegates  were 
chosen,  as  those  of  the  preceding  congress  had  been,  partly  by 
the  popular  branch  of  the  colonial  legislatures  when  in  session, 

(a)  The  moj^t  material  of  those  declaratory  resolutions  was  the  one  which 
stated,  that,  as  the  colonists  were  not,  and  cculd  not  prQ|>erly  be,  represented 
in  the  British  parliament,  they  were  entitled  ''to  a  free  and  exclusive  power 
of  legislation  in  their  several  ptovincial  legislatures,  in  all  cases  of  taxation  and 
internal  polity,  subject  only  to  the  negative  of  their  sovereign. ' '  The  colonies, 
from  the  earliest  periods  of  the  settlement  of  the  country,  with  the  exception 
ot  Pennsylvania,  whose  charter  recognized  the  force  of  such  laws,  had  gener- 
ally claimed  under  their  charters  an  exemption  from  the  operation  of  the 
British  navigation  acts,  and  of  their  system  of  commercial  monopoly; and 
they  had  by  all  indirect  means,  shoH  of  open  resistance,  evaded  the  force  of 
those  laws,  and  assumed  the  right  to  a  tree  trade.  (1  Huich.  Hist,  322.) 
Bat  the  congress  of  1774,  in  th«3  spirit  of  conciliation,  renounced  every  such 
pretension,  and  declared  that  ''from  the  necessity  of  the  case  and  in  regard 
to  the  mutual  interests  of  both  countries,  they  cheerfully  consented  to  the 
operation  of  such  acts  of  the  British  parliament  as  were,  bona  fide,  restrained 
to  the  regulation  of  their  external  commerce,  for  the  purpose  of  securing  the 
commercial  advantages  of  the  whole  empire  to  the  mother  country,  and  the 
commercial  benefits  of  its  respective  members:  excluding  every  idea  of  iaxa- 
d'oM,  internal  or  external,  for  raitfing  a  revenue  on  the  subjects  in  America  without 
their  conaent.^^  Journals  of  Congress,  \ol.  i. 
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but  principally  hj  conventions  of  the  people  in  the  seyeral  colo- 
nies (a).  I'hey  were  instructed  to  ''concert,  agree  upon,  direct, 
order,  and  prosecute,"  such  measures  as  they  should  deem  most 
fit  and  proper,  to  obtain  redress  of  American  grievances,  or,  in 
more  general  t^rms,  they  were  to  take  care  of  the  liberties  of  the 
country  (6). 

Soon  after  this  meeting,  Georgia  acceded  to,  and  completed 
the  confederacy  of  the  thirteen  colonies.  Hostilities  had  already 
oommenced  in  the  province  of  Masscushusetts,  and  the  claim  of 
the  British  parliament  to  an  unconditional  and  unlimited  sover- 
eignity over  the  colonies,  was  to  be  asserted  by  an  appeal  to 
arms.  The  continental  congress,  charged  with  the  protection  of 
the  rights  and  interests  of  the  people  of  the  united  colonies,  and 
intrusted  with  the  power,  and  sustained  by  the  zeal  and  confi- 
dence of  their  constituents,  prepared  for  resistance.  They  pub- 
lished a  declaration  of  the  causes  and  necessity  of  taking  up  arms, 
and  proceeded  immediately  to  levy  and  organize  an  army,  to  pre- 
scribe rules  for  the  government  of  their  land  and  naval  forces,  to 
contract  debts,  and  emit  a  paper  currency  upon  the  faith  of  the 
Union;  and  gradually  assuming  all  the  powers  of  hatioual  sover- 
reignity,  they  at  last,  on  the  4th  day  of  July,  1776,  took  a  sepa- 
rate and  equal  station  among  the  nations  of  the  earth,  by  declar- 
ing the  united  colonies  to  be  free  and  independent  states. 

Declaration  of  Independence.— This  memorable  declaration, 
in  imitation  of  that  published  by  the  United  Netherlands 
[.*209]  on  a  similar  occasion,  recapitulated  *  the  oppressions 
of  the  British  King,  asserted  it  to  be  the  natural  right 
of  every  people  to  withdraw  from  tyranny,  and  with  the  dignity 
and  the  fortitude  of  conscious  rectitude,  it  contained  a  solemn  ap- 
peal to  mankind,  in  vindication  of  the  necessity  of  the  measure. 
By  this  declaration,  made  '4n  the  name,  and  by  the  authority  of 
the  people,"  the  colonies  were  absolved  from  all  allegiance  to  the 
British  crown,  and  all  political  connection  between  them  and 
Great  Britain  was  totally  dissolved.  The  principle  of  self-pres- 
ervation, and  the  right  of  every  community  to  freedom  and  hap- 
piness, gave  a  sanction  ta  this  separation.  When  the  government 
established  over  any  people  becomes  incompetent  to  fulfil  its  pur- 
pose, or  destructive  to  the  essential  ends  for  which  it  was  insti- 

(a)  Journals  of  Congress^  of  May,  1T75,  p.  09 — 7A. 
{h)  Ibid.  vol.  i.  p.  74. 
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tated,  it  is  the  right  of  that  people,  founded  on  the  law  of  na- 
ture and  the  reason  of  mankind,  and  supported  by  the  soundest 
authority,  and  some  very  illustrious  precedents,  to  throw  off  such 
government,  and  provide  new  guards  for  their  future  security. 
This  right  is  the  more  apparent,  and  the  duty  of  exercising  it  be- 
comes the  more  dear  and  unequivocal,  in  the  case  of  colonies 
which  are  situated  at  a  great  distance  from  the  mother  country, 
and  which  cannot  be  governed  by  it  without  vexatious  and  con- 
tinoally  increasing  inconvenience;  and  when  they  have  arrived 
at  maturity  in  strength  and  resources,  or,  in  the  language  of 
Montesquieu,  which  he  applied  to  our  very  case,  "when  they 
haye  grown  great  nations  in  the  forests  they  were  sent  to  in- 
habit"    If,  in  addition  to  these  intrinsic  causes,  gradually  and 
powerfully  tending  to  a  separation,  the  parent  state  should  think 
fit,  in  the  arrogance  of  power  and  superiority,  to  deny  to  her  col- 
onieB  the  equal  blessings  of  her  own  fre^  government,  and  should 
pnt  forth  a  claim  to  an  unlimited  control,  in  her  own  discretion, 
over  all  tHeir  rights,  and  the  whole  administration  of  their  aftairs, 
the  consequence  would  then  be  almost  inevitable,  that  the  colonists 
would  rise,  and  repel  the   claim;  and  more  certainly 
would  this  be  the  case,  if  *they  were  a  spirited  and  in-  [  ^  210  ] 
telligent  race  of  men,  true  to  themselves,  and  just  to 
their  posterity.    • 

Articles  of  Confederation. — The  general   opinion  in  favor 
of  the  importance  and  value  of  the  union,  appears  evident  in  all 
the  proceedings  of  Congress;  and  as  early  as  the  declaration  of 
independence,  it  was  thought  expedient,  for  its  security  and  dn ra- 
tion, to  define  with  precision,  and  by  a  formal  instrument,  the 
nature  of  our  compact,  the  powers  of  Congress,  and  the  residuary 
sovereignity  of  the  states.     On  the  11th  of  June,  1776,  Congress 
undertook  to  digest  and  prepare  articles  of  confederation.     But 
the  business  was  attended  with  much  embarrassment  and  delay, 
and,  notwithstanding  these  states  were  then  surrounded  by  the 
same  imminent  dangers,  and  were  contending  for  the  same  illus- 
trious prize,  it  was  not  until  the  15th  of  November,  1777,  that 
Congress  could  so  far  unite  the  discordant  interests  and  preju- 
dices o!  thirteen  distinct  communities,  as  to  agree  to  the  articles 
of  confederation.  And  when  those  articles  were  submitted  to  the 
state  legislatures  for  their  perusal  and  ratification,  they  were  de- 
clared to  be  the  rusolt  of  impending  necessity,  and  of  a  disposition 
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for  conciliation,  and  that  they  were  agreed  to,  not  for  their  intrin- 
sic excellence,  bnt  as  the  best  system  which  oonld  be  adapted  to 
the  circumstances  of  all,  and,  at  the  same  time,  afford  any  tolera- 
ble prospect  of  general  assent  (a). 

These  celebrated  articles  met  with  still  greater  obstacles  in  their 
progress  through  the  states.  Most  of  the  legislatures  ratified 
them  with  a  promptitude  which  showed  their  sense  of  the  neces- 
sity of  the  confederacy,  and  of  the  indulgence  of  a  liberal  spirit 
of  accommodation.  But  Delaware  did  not  accede  to  them  until 
the  year  1779,  and  Maryland  explicitly  rejected  them  (6).  Sbe 
instructed  her  delegates  to  withhold  their  assent  to  the  articles, 
until  there  was  an  amendment,  or  additional  agreement,  to  appro- 
*  priate  the  uncultivated  and  unpatented  lands  in  the  weet- 

[  *  211  ]  em  parts  of  the  Union,  as  a  common  *  fund  to  defray 
the  expenses  of  the  war  (c).  These  lands  were  claimed 
by  the  states  within  whose  asserted  limits  and  jurisdiction  they 
were  situated,  and  several  of  them,  from  a  deep  sense  of  the  im- 
portance of  the  union,  agreed  to  an  unconditional  ratification  of 
the  articles,  or,  in  other  words,  to  a  separate  confederacy  between 
the  states  so  rajiifying  the  same,  though  Maryland,  or  other  states, 
should  withhold  their  approbation  and  sanction  (d).  The  legis- 
lature of  New  York,  by  their  acts  of  28d  of  October,  1779,  and 
19th  of  February,  >780,  even  consented  to  a  release  of  the  unset- 
tied  lands  in  the  western  part  of  the  state,  for  the  use  and  bene- 
fit of  such  of  the  United  States  as  should  become  members  of  the 
federal  alliance  :  and  to  resign  the  jurisdiction,  as  well  as  the 
right  of  pre-emption,  over  her  waste  and  uncultivated  territory. 
The  refusal  of  Maryland,  so  long  persisted  in,  gave  enooorage- 
ment  to  the  enemy,  and  injured  the  common  cause,  and  damped 
the  hopes  of  the  friends  of  America  at  home  and  abroad.  These 
considerations  at  last  induced  that  state  to  make  a  generous  sac- 
rifice of  her  pretensions ;  and  on  the  Ist  of  March,  1781,  and 
which  was  upwards  of  three  years  from  their  first  promulgation, 
the  articles  of  confederation  received  the  unanimous  approba- 
tion of  the  United  States. 

(a)  Journals  of  Congress,  vol.  iii.  The  instructions  given  to  the  delegates 
to  the  continental  congress  by  the  several  colonial  congresses,  conventions 
and  assemblies  in  1776,  and  prior  to  the  declaration  of  independence,  con- 
tained an  express  reservation  to  each  colony,  of  the  sole  and  exclusive  regu- 
lation of  its  own  internal  government,  police  and  concerns. 

(6)  Ibid.  vii. 

(c)  Journals  of  Congress,  vol.  v.  p.  208,  {d)  Ibid,  vol.  v. 
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The  difficcQtieB  which  impeded  the  framing  and  adopting  the 
uiicles  of  confederation,  even  daring  the  pressore  of  a  common 
calamity,  and  which  nothing  at  last  bnt  a  sense  of  common  danger 
could  surmoant,  form  a  striking  example  of  the  mighty  force  of 
local  interests  and  discordant  passions,  and  they  teach  a  moni- 
tory lesson  of  moderation  to  political  councils. 

Notwithstanding  the  articles  of  confederation  conferred  upon 
Congress  (though  in  a  very  imperfect  manner,  and  under  a  mottt 
unskilfol  organization)  the  chief  rights  of  political  su- 
premacy, the  jura  aummi  imperii^  by  which  our  *  exist-  [  *  212  ] 
ence  as  an  independent  people  was  bound  up  together, 
and  known  and  acknowledged  by  the  nations  of  the  world  ;  yet 
they  were,  in  fact,  but  a  digest,  and  even  a  limitation,  in  the 
shape  of  a  written  compact,  of  those  undefined  and  discretionary 
sovereign  powers,  which  were  delegated  by  the  people  of  the 
colonies  to  Congress  in  1775,  and  which  had  .been  freely  exer- 
cised, and  implicitly  obeyed  (a).  A  remarkable  instance  of  the 
exercise  of  this  original,  dormant,  and  vast  discretion,  appears  on 
the  journals  of  Congress  the  latter  end  of  the  year  1776.  The 
progress  of  the  British  arms  had,  at  that  period,  excited  the  most 
alarming  apprehensions  for  our  safety,  and  Congress  transferred 
to  the  commander-in-chief,  for  the  term  of  six  months,  complete 
dictatorial  power  over  the  liberty  and  propeity  of  the  citizens  of 
the  United  States,  in  like  manner  as  the  Boman  senate,  in  the 
critical  times  of  the  republic,  was  wont  to  have  recourse  to  a  dic- 
tator, ne  quid  respubltca  detrimenti  capiat  (&).     Such  loose,  un- 

{n)  The  Government  of  the  Union  is  considered  to  have  been  revolntionary 
in  its  nature,  from  its  first  institution  hy  the  i)eopIeof  the  colonies,  in  1774, 
down  to  the  final  ratification  of  the  articles  of  confederation  in  1781  ;  and  to 
have  poaseoed  powers  adequate  to  every  national  emergency,  and  co-exten- 
sive with  the  object  to  be  attained.  (PaterHon.  J.,  Iredell,  J.,  and  Blair,  J., 
in  Penhallow  v.  Doane,  3  DaU.  Rfp.  80,  91,  95,  111.  Dane's  Abr.  vol.  9.  app. 
p.  1,  13,  16,  21,  25.  Judge  Wilson,  in  his  argument  in  support  of  the 
ordinance  of 'congress  of  December  Slst,  1781,  incorporating  the  Bank  of 
North  America.  WUson's  Works,  vol.  iii.  397.  Story* s  Comm.  on  the  Oonsfitu- 
fkm,  vol.  1,  p.  186 — 191.)  Mr.  Madison,  who  was  a  member  of  Congress  at 
the  time,  a&yh  that  the  members  were  generally  of  opinion  that  they  had  no 
power  under  the  recently  adopted  articles  of  confederation,  to  incorporate  the 
bank.  They  were  iq  fact  impelled  to  do  it  from  the  great  expediency,  if 
not  abeolate  necessity  of  the  institution,  to  sustain  the  war  and  our  credit. 
The  Madison  Papers^  vol.  i.  104,  According  to  Mr.  Dane,  the  government  of 
the  United  States  has  passed  through  three  forms,  1.  The  Revolutionary  ;  2. 
The  confederate ;  3.  The  Ck)nstitutional :  and  the  first  and  the  third  pro- 
ceeded equally  from  the  people  in  their  original  capacity. 

(b)  JowmaUo/CongresSy  voL  ii.  p.  475, 
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defiaed  anthoritj  as  the  XJaion  originally  poBsessed,  was  abso 
lately  inoompatible  with  any  regular  notions  of  liberty.  Though 
it  was  exercised,  in  the  instance  we  have  referred  to,  and  in  other 
strong  cases,  with  the  best  intentions,  and  under  the  impulse  of 
an  irresistible  necessity,  yet  such  an  irregular  sovereignty  never 
can  be  durabla  It  will  either  dwindle  into  insignificance,  or  de- 
generate into  despotism. 

Imbecility  of  the  Oonfederation.— The  powers  of  Con- 
gress, as  enumerated  in  the  articles  of  confederation,  would 
perhaps  have  been  competent  for  all  the  essential  purposes  of 
the  Union,  had  they  been  duly  distributed  among  the  depart- 
ments of  a  well-balanced  government,  and  been  carried  down, 
through  the  medium  of  a  national  judicial  and  exec- 
[  *  213  ]  utive  power,  to  the  individual  citizens  *  of  the  Union. 
The  exclusive  cognizance  of  our  foreign  relations, 
the  rights  of  w^  and  peace,  and  the  right  to  make  unlim- 
ited requisitions  of  men  and  money,  were  confided  to  Congress, 
and  the  exercise  of  them  was  binding  upon  the  states.  But,  in 
imitation  of  all  the  former  confederacies  of  independent  states, 
either  in  ancient  Greece  or  in  modem  Europe,  the  articles  of  con- 
federation carried  the  decrees  of  the  federal  council  to  the  states 
in  their  sovereign  or  collective  capacity.  This  was  the  great  fun- 
damental defect  in  the  confederation  of  1781 ;  it  led  to  its  event- 
ual overthrow  ;  and  it  has  proved  pernicious  or  destructive  to  all 
other  federal  governments  which  adopted  the  principle.  Dis- 
obedience to  the  laws  of  the  Union  must  either  be  submitted  to 
by  the  government  to  its  own  disgrace,  or  those  laws  must  be  en- 
forced by  arms.  The  mild  influence  of  the  civil  magistrate,  how- 
ever strongly  it  may  be  felt  and  obeyed  by  private  individuals, 
will  not  be  heeded  by  an  organized  community,  conscious  of  its 
strength  and  swayed  by  its  passions.  The  history  of  the  federal 
governments  of  Ghreece,  Germany,  Switzerland,  and  Holland, 
afford  melancholy  examples  of  destructive  civil  war  springing 
from  the  disobedience  of  the  separate  members.  I  will  mention 
only  a  single  instance  to  this  effect,  taken  from  the  generally  un- 
interesting annals  of  the  Swiss  cantons.  By  one  of  the  articles 
of  the  Helvetic  alliance,  the  cantons  were  bound  to  submit  any 
difference  which  might  arise  between  them  to  arbitrators.  In 
the  year  1440,  a  dispute  arose  between  Zurich  on  the  one  side,  and 
the  cantons  of  Schweitz  and  Glaris  on  the  other,  respecting  some 
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territorial  claims.  Zurich  refused  to  submit  to  a  decision  against 
her,  and  the  contending  parties  'took  to  arms.  All  Switzerland 
was  of  coarse  armed  against  Zurich,  the  refractory  member.  She 
sought  protection  from  her  ancient  enemy,the  house  of  AuBtria,and 
*  the  controversy  was  not  terminated  in  favour  of  the  federal  decree, 
until  after  six  years  of  furious  and  destructive  war  (a). 

*  Had  there  been  sufficient  energy  in  the  government  f  *  214  ] 
of  the  United  States,  under  the  articles  of  confedera- 
tion, to  have  enforced  the  constitutional  requisitions,  it  might 
have  proved  fatal  to  public  liberty ;  for  Congress,  as  then  con- 
stituted, was  a  most  unfit  and  unsafe  depository  of  political 
power,  since  all  the  authority  of  the  nation,  in  one  complicated 
mass  of  jurisdiction,  was  vested  in  a  single  body  of  men.  It  was, 
indeed,  exceedingly  fortunate,  as  the  event  has  subsequently 
shown,  that  the  state  legislatures  even  refused  to  confer  upon 
Congress  the  right  to  levy  and  collect  a  general  impost,  notwith- 
standing the  refusal  appeared  to  be  extremely  disastrous  at  the 
time,  and  was  deeply  regretted  by  the  intelligent  friends  of  the 
onion.  Had  such  a  power  been  granted,  the  effort  to  amend  the 
confederation  would  probably  not  have  been  made,  and  the  people 
of  this  country  might  have  been  languishing,  to- this  day,  the  mis 
erable  victims  of  a  feeble  and  incompetent  union. 

There  was  no  provision  in  the  articles  of  confederation,  enab- 
ling Congress  to  add  a  sanction  to  its  laws.  In  this  respect,  they 
were  more  defective  than  some  of  the  other  federal  governments 
which  are  to  be  met  with  in  history.  The  Amphictyonic  council, 
in  Greece,  had  authority  to  fine  and  punish  their  refractory  states. 
Laoedemon  and  Phocis  were  both  prosecuted  before  the  council 
qI  the  Amphictyons,  (which  was  a  council  of  the  representatives 
of  twelve  nations  of  Ghreece,)  and  all  the  Ghreek  states  were  re- 
quired by  proclamation  to  enforce  the  decree.  The  Germanic 
diet,  as  it  formerly  existed,  could  put  its  members  under  the  ban 
of  the  empire,  by  which  their  property  was  confiscated;  and  it 
was  aided  in  enforcing  obedience  to  its  laws  by  a  federal  judiciary, 
and  an  executive  head  (6).     Congress,  under  the  old  confodera- 

(fl)  Hist,  de  la  Oonfed,  Helo,  par  Wattemlle^  liv.  5.  Pianinos  Hifd  ofSwHzer- 
Uimd,  vol.  i.  last  ch.    • 

{b)  The  imperial  chamber  had  appellate  jarisdiction  only.  Its  sentences 
were  carried  into  execution  against  refractory  states,  by  the  military  force 
of  the  circles.  Ffeffel,  Abr.  Chro,  de  VHid.  d'Allemagne,  tome  ii.  p.  100.  Pot- 
kr's  QnuL  Mist.  p.  355. 
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tioD,  like  the  states  general  under  the  Datch  confed- 
[*215]  eracy,  *were  restricted'  from  any  constraotive  assnmp 

tion  of  power,  however  essential  it  might  have  been 
deemed  to  the  complete  enjoyment  and  exercise  of  that  which 
was  given.  No  express  grant  conveyed  any  implied  power;  and 
it  is  easy  to  perceivp,  that  a  strict  and  rigoroas  adherence  to  the 
letter  of  the  grant,  without  permission  to  give  it  a  liberal  and 
equitable  interpretation,  in  furtherance  of  the  beneficient  ends  of 
the  government,  must,  in  many  cases,  frustrate  entirely  the  pur- 
poses of  the  power.  A  governmecTb  too  restricted  for  the  due 
performance  of  its  high  trusts,  will  either  become  insignificant, 
or  be  driven  to  usurpation.  We  have  examples  of  this  in  the 
government  of  the  United  Netherlands,  before  it  was  swept  away 
by  the  violence  of  the  French  revolution.  While  that  ^vem- 
ment  moved  within  its  constitutional  limits,  it  was  more  abso- 
lutely nerveless  than  any  other  government  which  ever  existed. 
The  states  general  could  neither  make  war  or  peace,  or  contract 
alliances,  or  raise  money,  without  the  consent  of  every  province ; 
nor  the  provincial  states  conclude  those  points,  without  the  con- 
sent of  every  city  having  a  voice  in  their  assemblies.  The  conse- 
quence was,  that  the  federal  head  was  frequently  induced,  by 
imperious  necessity,  to  assume  power  unwarranted  by  the  funda- 
mental charter  of  the  union,  and  to  dispense  with  the  requisite 
unanimity.  This  was  done  in  the  years  1648, 1657,  and  1661,  as 
well  as  in  another  strong  instance  in  1668,  giyen  by  Sir  William 
Temple,  and  of  which  he  was  the  author  (a). 

The  former  confederation  of  this  country  was  defectiye,  in  not 
giving  complete  authority  to  Congress  to  interfere  in  contests 
between  the  several  states,  and  to  protect  each  state  from  internal 

(a)  Templets  Worku,  toI.  i.  p.  115,  128,  337.  In  1781,  a  report  was  made 
by  a  committee  of  Congress  for  submitting  to  the  states  an  amendment  to 
tbe  13th  article  of  the  confederation  then  recent^  sulMscribed  by  all  the 
states,  in  which  amendment  it  was  to  be  provided,  that  in  case  of  refusal  or 
neglect  of  ony  one  or  more  of  the  confederated  states,  to  abide  by  and  obey 
the  determinations  of  Congress,  in  respect  to  requisitions  of  men  and  money, 
agreeably  to  the  apportioned  quotas.  Congress  might  employ  the  land  and 
naval  forces  of  the  United  States  to  compel  compliance  by  the  delinquent 
stiites,  and  to  make  distress  of  the  property  of  such  state  and  its  citizens, 
and  also  prohibit  and  prevent  their  trade  and  commerce  with  other  states 
and  with  foreign  powers.  Mr.  Madison,  and  even  General  Washington,  per- 
ceived the  necessity  of  such  a  coercive  federal  power.  The  Madison  Papers^ 
vol.  i.  p.  81,  86,  88.  But  the  power  was  never  formally  proposed  to  the 
states  or  granted,  and  if  it  had  been,  it  never  would  or  could  have  been 
executed,  without  leading  to  the  dest^ction  of  tbe  Union. 
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Tiolence  and  rebellion.  In  many  respects  onr  oonfederation  was 
superior  io  those  of  Germany,  Holland,  or  Switzerland,  and  par- 
ticnlarlj  in  the  absolute  prohibition  to  the  several  states, 
from  any  interference  or  ^concern  in  foreign  or  domestic  [  *  216  ] 
alliances,  or  from  the  maintenance  of  land  or  naval  forces 
in  time  of  peace.  Bat  in  the  leading  features  which  I  have  sag- 
gested,  and  in  others  of  inferior  importance,  it  was  a  most  un- 
skilful fabric,  and  totally  incompetent  to  fulfil  the  ends  for  which 
it  was  erected.  Almost  as  soon  as  it  was  ratified,  the  states  be- 
gan to  fail  in  a  prompt  and  faithful  obedience  to  its  laws.  As 
danger  receded,  instances  of  neglect  became  more  frequent,  and 
before  the  peace  of  1783,  the  inherent  imbecility  of  the  govern- 
ment had  displayed  itself  with  alarming  rapidity.  The  delin- 
qaenoieb  of  one  state  became  a  pretext  or  apology  for  those  of 
another.  The  idea  of  supplying  the  pecuniary  exigencies  of  the 
nation,  from  requisitions  on  the  states,  was  soon  found  to  be  al- 
together delusive.  The  national  engagements  seem  to  have  been 
entirely  abandoned  (a).  Even  the  contributions  for  the  ordinary 
expenses  of  the  government,  fell  almost  entirely  upon  the  two 
states  which  had  the  most  domestic  resources.  Attempts  were 
very  early  made  by  Congress,  and  in  remonstrances  the  most 
manly  and  persuasive,  to  obtain  from  the  several  states  the  right 
of  levying,  for  a  limited  time,  a  general  impost,  for  the 
exclusive  *  purpose  of  providing  for  the  discharge  of  [*217] 
the  national  debt  It  was  found  impracticable  to  unite 
the  states  in  any  provision  for  the  national  safety  and  honour. 
Interfering  regulations  of  trade,  and  interfering  claims  of  terri- 
tory, were  dissolving  the  friendly  attachments,  and  the  sense  of 
common  interest,  which  had  cemented  and  sustained  the  union 

(o)  The  effbrtB  of  Robert  Morris,  the  superintendent  of  finance,  in  the  years 
1781  and  1782,  to  infnse  some  portion  of  life  and  energy  into  the  languishing 
powers  of  the  confederation,  were  incessant,  devoted,  and  masterly;  and  his 
appeals  to  the  interests  and  honour  of  the  states,  were  most  eloquent,  but 
utterly  unavailing.  See,  among  others,  his  Circular  Letters  io  the  Governors 
of  ike  States,  of  the  date  of  January  3d,  February  15th,  May  16th.  and  Oc- 
tober 21iit,  1782,  and  his  Letters  to  Congress  of  February  llthlj  and  May  17th, 
1782,  and  March  17th,  1783.  Diplomtitie  Correspondence,  edited  by  J.  Sparks, 
vol.  xiL    Here  we  may  say,  if  ever  it  might  be  truly  said, 

8i  Pergama  dexlra 
Defendi  possent,  etiam  hac  defensa  fuissent ; 
sod  the  persual  of  the  original  correspondence  of  Mr.  Morris,  while  at  the 
head  of  the  financial  department  of  the  United  States,  cannot  but  awaken  in 
the  breasts  of  the  present  generation,  in  respect  to  the  talents  and  services 
of  that  acoomplisbed  statesman,  the  most  lively  sentiments  of  admiration 
ud  gratitiide. 
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daring  the  ardnons  struggles  of  the  reTolution.  Symptoms  of 
distress,  and  marks  of  humiliation,  were  rapidly  aocumulatiog. 
It  was  with  difficulty  that  the  attention  of  the  states  could  he 
sufficiently  exerted  to  induce  them  to  keep  up  a  sufficient  repre- 
sentation in  Congress  to  form  a  quorum  for  business.  The 
finances  of  the  nation  were  annihilated.  The  whole  army  of  the 
United  States  was  reduced,  in  1784,  to  80  persons,  and  the  states 
were  urged  to  provide  some  of  the  militia  to  garrison  the  west- 
ern posts.  In  short,  to  use  the  language  of  the  authors  of  the 
Federalist,  *'  each  state,  yielding  to  the  voice  of  immediate  inter* 
est  or  convenience,  successively  withdrew  its  support  from  the 
confederation,  till  the  frail  and  tottering  edifice  was  ready  to  fall 
upon  our  heads,  and  to  crush  us  beneath  its  ruins." 

Most  of  the  federal  constitutions  in  the  world  have  degeherated 
or  perished  in  the  same  way,  and  by  the  same  means.  They  ate 
to  be  classed  among  the  most  defective  political  institutions 
which  have  been  erected  by  mankind  for  their  security.  The 
great  and  incurable  defect  of  all  former  federal  governments, 
such  as  the  Amphictyonic,  the  Achsean,  and  Lycian  confederacies, 
in  ancient  Greece;  and  the  Germanic,  the  Helvetic,  the  Hanseatic, 
and  the  Dutch  republics,  in  modern  history,  is,  that  they  were 
sovereignties  over  sovereigns,  and  legislations,  not  for  private  in- 
dividuals, but  for  communities  in  their  political  capacity.  The 
only  coercion  for  disobedience  was  physical  force,  instead  of  the 
decree  and  the  pacific  arm  of  the  civil  magistrata  The  inevita- 
ble consequence,  in  every  case  in  which  a  member  of  such  a  con- 
federacy chooses  to  be  disobedient,  is  either  a  civil  war,  or  an 
annihilation  of  national  authority. 

[ «  218  J      *  Oonvention  of  States  in  1786.— The  first  effort 

to  relieve  the  people  of  this  country  from  a  state  of 
national  degredation  and  ruin,  came  from  Virginia,  in  a  proposi- 
tion from  its  legislature  in  January,  1786,  for  a  convention  of  dele- 
gates from  the  several  states  to  regulate  our  commerce  with  foreign 
nations.  The  proposal  was  well  received  in  many  of  the  other 
states,  and  five  of  them  sent  delegates  to  a  convention  which  met 
at  Annapolis,  in  September,  1786  (a).     This  small  assembly,  be- 

(a)  Thongh  the  proximate  origin  of  the  federal  oonvention  of  1787  wan  the 
proposition  from  ^rginia  in  17^,  yet  the  necessity  of  a  national  oonvention, 
with  fbll  authority  to  amend  and  reorganize  the  government,  was  first  sng- 
geeted,  and  fblly  shown  by  Colonel  Hamilton,  in  1780,  while  he  was  an  aid 
to  Qeoeral  Washington.    In  his  masterly  and  very  extraordinary  letter, 
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in^  only  a  partial  representation  of  the  states,  and  being  deeply 
sensible  of  the  radical  defects  of  the  system  of  the  existing 
federal  government,  thoaght  it  inexpedient  to  attempt  a  partial, 
and  probably  only  a  temporary  and  delusive  alleviation  of  oar 
national  calamities.  They  concurred,  therefore,  in  a  strong  ap 
plication  to  Congress  for  a  general  convention,  to  take  into  con- 
sideratioir  the  situation  of  the  United  States,  and  to  devise  such 
further  provisions  as  should  be  proper,  to  render  the  federal 
government  not  a  mere  phantom,  as  heretofore,  but  a  real  govern- 
ment, adequate  to  the  exigencies  of  the  union.  Congress  per- 
ceived the  wisdom,  and  felt  the  patriotism  of  the  suggestion,  and 
recommended  a  convention  of  delegates  from  the  several  states, 
to  revise,  amend,  and  alter  the  articles  of  confederation.  All  the 
states," except  Rhode  Island,  acceded  to  the  proposal,  and  ap- 
pointed delegates,  who  assembled  in  a  general  convention  at  Phil- 
adelphia, in  May,  1787. 

General  Oonyention  in  1787. — This  was  a  crisis  most  solemn 
and  eventful,  in  respect  to  our  future  fortune  and  prosperity.  All 

(ooosidering  his  age  of  only  23  years,)  addressed  to  the  Honourable  James 
Dnane,  a  member  of  congress  from  New-^Tork,  in  the  .snmmer  of  1780,  he 
showed,  most  manifestly,  the  defects  and  absolute  inefficiency  of  the  articles 
of  confederation;  and  that  the  United  States,  for  their  safety  and  happiness, 
if  not  for  their  ibtare  existence,  stood  in  need  of  a  national  government, 
clothed  with  the  requisite  sovereign  powers,8ach  as  the  confederation  theoretic- 
ally contained,  but  withont  possessing  any  fit  organs  to  receive  them.  This 
letter  is  to  be  seen  at  large  in  **The  life  of  Alexander  Hamilton,  by  his  Son, 
John  C.  Hamilton,*'  vol.  i.  p.  284 — 303.  The  earliest  legislative  suggestion 
of  a  convention  for  the  purpose  of  reforming  the  government,  was  the  con- 
current resolutions  of  the  two  houses  of  the  legislature  of  New- York,  pass- 
ed on  the  20th  and  21st  of  July,  1782.  They  were  introduced  into  the 
senate  by  General  Schuyler,and  they  stated,  that  '*theradicalsourceof  mostof 
our  embarrassments  was  the  want  of  sufficient  power  in  Congress;  that  the 
confederation  was  defective  in  several  essential  points,  particularly  in  not 
vesting  the  federal  government,  either  with  a  i>ower  of  providing  revenue 
for  itself,  or  with  ascertained  and  productive  funds;  that  its  defects  could  not 
be  repaired,  nor  the  powers  of  Congress  extended,  by  partial  deliberations 
of  the  states  8eparat6ly,'and  that  it  would  be  advisable  to  propose  to  Congress 
to  recommend,  and  to  each  state  to  adopt,  the  measure  of  assembling  a  gen- 
eral convention  of  the  states,  specially  authorized  to  revise  and  amend  the 
confederation."  New- York  Journah  of  the  Senate  and  Assembly ,  July  20th 
and  21st,  1782. 

There  is  no  doubt  of  the  justness  of  the  inference,  drawn  by  his  son,  (Life 
of  Hamilton,  vol.  1.  p.  405,)  that  Colonel  Hamilton,  who  was  attending  the 
legislature  when  the  resolutions  passed,  and  who  had  an  interview  with  a 
joint  committee  of  the  two  houses  in  his  public  character  under  the  superin- 
tendent of  finance,  and  who  was  at  the  same  time  chosen  a  delegate  in  Con- 
gress by  the  legislature,  was  the  distinguished  individual  who,  by  his  wis- 
dom suggested,  and  by  his  influence  promoted,  that  earliest  authoritative 
measure  taken  for  a  general  convention  of  the  states. 
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the  fruits  of  the  revolatioa  and  perhaps  the  final  destiny  of  re- 
publican government,  were  staked  on  the  experiment  which  was 
then  to  be  made  to  reform  the  system  of  our  national  compact 
Happily  for  this  country,  and  probably  as  auspiciously  for  the 
general  liberties  of  mankind,  the  convention  combined  a  very  rare 
union  of  the  best  talents,  experience,  information,  patriotism, 
probity,  and  character,  which  the  country  afforded:  and  it  com- 
manded that  universal  public  confidence  which  such  qualifica- 
tions were  calculated  to  inspire.  After  several  months  of  tran- 
quil deliberation,  the  convention  agreed,  with  unprece- 
[  *  219  ]  dented  unanimity,  on  the  *  plan  of  government  which 
now  forms  the  Constitution  of  the  United  States.  This 
plan  was  directed  to  be  submitted  to  a  convention  of  delegates,  to 
be  chosen  by  the  people  at  large  .in  each  state,  for  their  assent 
and  ratification.  Such  a  measure  was  laying  the  foundations  of 
the  fabric  of  our  national  polity,  where  alone  they  ought  to  be 
laid,  on  the  broad  consent  of  the  people.  The  Constitution  under- 
went a  severe  scrutiny,  and  long  discussion,  not  only  in  public 
prints  and  private  circles,  but  solemnly  and  publicly,  by  the  many 
illustrious  statesmen  who  composed  these  local  conventiona  Near 
a  year  elapsed  before  it  received  the  ratification  of  a  requisite 
number  of  conventions  of  delegates  of  the  people  of  the  states 
to  give  it  a  political  existence.  New  Hampshire  was  the  ninth 
state  which  adopted  the  Constitution,  and  thereby,  according  to 
one  of  its  articles,  it  was  to  become  the  government  of  the  states 
so  ratifying  the  same.  Her  example  was  immediately  followed 
by  the  powerfnl  states  of  Virginia  and  New  York;  and  on  the  4th 
of  March,  1789,  the  government  was  duly  organized  and  put  in 
operation.  North  Carolina  and  Rhode  Island  withheld  some  time 
longer  their  assent  Their  scruples  were,  however,  gradually 
overcome,  and  in  June,  1790,  the  Constitution  had  received  the 
unanimous  ratification  of  the  respective  conventions  of  the  people 
in  every  state.* 

The  peaceable  adoption  of  this  government,  under  all  the  cir- 

^  The  ratification  of  the  CoDstltntion  by  the  people  of  the  thirteen  original 
states  took  place  as  follows: — Delaware,  December  7,  1787;  Pennsylvania. 
December  12,  1787;  New  Jersey,  December  18,  1787;  Georgia,  January  2, 
1788;  Connecticut,  January  9,  1788;  Mnasachnsetts,  February  6,  1788;  Mary- 
land, April  28,  1788;  South  Carolina,  May  23,  1788;  New  Hampshire,  June 
21, 1788;  Virginia,  June  26, 1788;  New  York,  July  26,  1788;  North  Carolina. 
November  21,  1789;  Rhode  Island,  May  29,  1790.  As  to  subsequent  admis- 
sloDS,  a&epost,  p.  384. 
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cnmstaDcea  which  attended  it,  presented  the  case  of  an  effort  of 
deliberation,  combined  with  a  spirit  of  amity  and  of  mutual  con- 
cession, which  was  without  example.  It  must  be  a  source  of  just 
pride,  and  of  the  most  grateful  recollection,  to  every  American, 
who  reflects  seriously  on  the  difficulty  of  the  experiment,  the 
manner  in  which  it  was  conducted,  the  felicity  of  its  issue,  and 
the  fate  of  similar  trials  in  other  nations  of  the  earth. 


t 
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[*221]  *  LECTURE  XL 

OF  CONGRESS. 

The  power  of  making  laws  is  the  supreme  power  in  a  state, 
and  the  department  in  which  it  resides  will  naturally  have  such 
'  a  preponderance  in  the  political  system,  and  act  with  such  mighty 
force  upon  the  public  mind,  that  the  line  of  separation  between 
that  and  the  other  branches  of  the  government  ought  to  be  marked 
very  distinctly,  and  with  the  most  careful  precision. 

The  Constitution  of  the  United  States  has  effected  this  pur- 
pose with  great  felicity  of  execution,  and  in  a  way  well  calcu- 
lated to  preserve  the  equal  balance  of  the  government,  and  the 
harmony  of  its  operations.  It  has  not  only  made  a  general  dele- 
gation of  the  legislative  power  to  one  branch  of  the  government, 
of  the  executive  to  another,  and  of  the  judicial  to  the  third,  bat 
it  has  specially  defined  the  general  powers  and  duties  of  each  of 
those  departments.  This  was  essential  to. peace  and  safety,  in  a 
government  clothed  only  with  specific  powers  for  national  pur- 
poses, and  erected  in  the  midst  of  numerous  state  governments 
retaining  the  exclusive  control  of  their  local  concerns.  It  will  be 
the  object  of  this  lecture  to  review  the  legislative  department; 
and  I  shall  consider  this  great  title  in  our  national  polity  under 
the  following  heads: — (1.)  The  constituent  parts  of  Congress, 
and  the  mode  of  their  appointment :  ( 2. )  Their  joint  and  separate 
powers  and  privileges:  (3.)  Their  method  of  enacting  laws,  with 
the  qualified  negative  of  the  President 

( 1. )  By  the  Constitution  (a),  all  the  legislative  powers 
[  *  222  ]  therein  ^granted,  are  vested  in  a  Congress,  consisting  of 
a  Senate  atid  House  of  Representatives. 

Division  of  Congress  into  two  Houses.— The  division  of 

the  legislature  into  two  separate  and  independent  branches,  is 
founded  on 'such  obvious  principles  of  good  policy,  and  is  so 
strongly  recommended  by  the  unequivocal  language  of  exper- 

(a)  Art  1,  Sec  1. 
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ienoe,  that  it  lias  obtained  the  general  approbation  of  the  people 
of  this  oonntry.  One  great  object  of  this  separation  of  the  leg^ 
islatore  into  two  honses,  acting  separately,  and  with  co-ordinate 
powers,  is  to  destroy  the  evil  effects  of  sndden  and  strong  excite- 
ment*  and  of  precipitate  measures,  springing^  from  passion,  ca- 
price, prejadice,  personal  influence  and  party  intrigue,  and  which 
have  been  found,  by  sad  experience,  to  exercise  a  potent  and 
dangerous  sway  in  single  assembles.  A  hasty  decision  is  not  so 
likely  to  arrive  to  the  solemnities  of  a  law,  when  it  is  to  be  ar- 
rested in  its  course,  and  made  to  undergo  the  deliberation,  and 
probably  the  jealous  and  critical  revision,  of  another  and  a  rival 
body  of  men,  sitting  in  a  different  place,  and  under  better  advan- 
tages to  avoid  the  prepossessions  and.coxrect  the  errors  of  the 
other  branch.  The  legislatures  of  Pennsylvania  and  Qeorgia  con- 
siBted  originally  of  a  single  housa  The  instability  and  passion 
which  marked  their  proceedings  were  very  visible  at  the  time, 
and  the  subject  of  much  public  animadversion;  and  in  the  sub- 
sequent reform  of  their  constitutions,  the  people  were  so  sensible 
of  this  defect,  and  of  the  inconvenience  they  had  suffered  from 
it,  that  in  both  states  a  senate  was  introduced.  No  portion  of 
the  political  history  of  mankind  is  more  full  of  instructive  les- 
sons on  this  subject,  or  contains  more  striking  proof  of  the  fac- 
tion, instability,  and  misery  of  states,  under  the  dominion  of  a  single 
unchecked  assembly,  than  that  of  the  Italian  republics  of  the  mid- 
dle ages;  and  which  arose  in  great  numbers,  and  with  dazzling 
but  transient  splendour,  in  the  interval  between  the  fall  of  the 
Western  and  the  Eastern  empire  of  the  Bpmans.  They  were  all 
alike  ill  constituted,  with  a  single  unbalanced  assembly. 
*  They  were  alike  miserable,  and  all  ended  in  similar  [  *  228  ] 
disgrace  (a). 

Many  speculative  writers  and  theoretical  politicians,  about  the 
time  of  the  commencement  of  the  French  revolution,  were  struck 
with  the  simplicity  of  a  legislature  with  a  single  assembly,  and 
concluded  that  more  than  one  house  was  useless  and  expeneiva* 
This  led  the  elder  President  Adams  to  write  and  publish  his 
great  work,  entitled,  ^*A  Defence  of  the  Cdnstitutions  of  Oovern- 

(a)  AtUmui'  Defmee  of  the  American  OonttUutiangy  toL  iii.  p.  502. 

*  Of  this  view  was  Franklin,  who,  writing  to  tome  of  his  French  fneuda, 
concerning  the  American  Ck)n8titntion,  said:  *'I  am  of  opinion  with  yon, thai 
the  two  clumibers  were  not  ntoessary," 
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ment  of  the  United  States,'*  in  which  he  Tindioatee,  with  much 
learning  and  ability,  the  valae  and  necessity  of  the  division  of  the 
legislature  into  two  branches,  and  of  the'  distribution  of  the  dif- 
ferent powers  of  the  government  into  distinct  departmenta  He 
reviewed  the  history,  and  examined  the  oonstraction,  of  all 
mixed  and  free  governments  which  had  ever  existed,  from  the 
earliest  records  of  time,  in  order  to  dedace  with  more  certainty 
and  force  his  great  practical  tmth,  that  single  assemblies,  without 
check  or  balance,  or  a  government  with  all  authority  collected  into 
one  centre,  according  to  the  notion  of  ^  Tnrgot,  were  visionary, 
violent,  intriguing,  corrupt,  and  tyrannical  dominations  of  majori- 
ties over  minorities,  and  uniformly  and  rapidly  terminating 
their  career  in  a  profligate  despotisnt 

This  visionary  notion  of  a  single  house  of  the  legislature  was 
carried  into  the  constitution  which  the  French.national  assembly 
adopted  in  1791.  The  very  nature  of  things,  said  the  intemper- 
ate and  crude  politicians  of  that  assembly,  was  adverse  to  every 
division  of  the  legislative  body;  and  that  as  the  nation  which  was 
represented  was  one,  so  the  representative  body  ought  to  be  one 
also.  The  will  of  the  nation  was  indivisible,  and  so  ought  to  be 
the  voice  which  pronounced  it  If  there  were  two  chambers,  with 
a  veto  upon  the  acts  of  each  other,  in  some  cases  they  would  be 
reduced  to   perfect  inaction.     By  such  reasoning,  the  national 

assembly  of  France,  consisting  of  upwards  of  one  thou- 
[  *  224  ]  sand  members,  *  after  a  short  and  tumultuous  debate, 

almost  unanimously  voted  to  reject  the  proposition  of  an 
upper,  house  (a).  The  same  false  and  vicious  principle  continued 
for  some  time  longer  to  prevail  with  the  theorists  of  that  coun 
try;  ap<Jl  a  single  house  was  likewise  established  in  the  plan  of 
government  published  by  the  French  convention  in  1793.  The 
instability  and  violent  measures  of  that  convention,  which  con- 
tinued for  some  years  to  iill  all  Europe  with  'ustonishment  and 
horror,  tended  to  display,  in  a  most  forcible  and  affecting 
light,  the  miseries  of  a  single  unchecked  body  of  men,  clothed 
with  all  the  legislative  powers  of  the  state.  It  is  very  possible 
that  the  French  nation  might  have  been  hurried  into  the  excesses 
of  a  revolution,  even  under  a  better  organization  of  their  govern- 
ment; but  if  the  proposition  of  M.  Lally  Tolendal,  to  constitute  a 
senate,  or  upper  house,  to  be  composed  of  members  chosen  for 

(a)  New  Ann.  Beg,  for  1791.     Hist.  p.  49. 
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life,  had  prevailed,  the  conaiitiitioQ  wonld  have  had  much  more 
stability,  aod  would  probably  have  been  much  better  able  to  pre- 
serve the  natioD  in  order  and  tranquility.  Their  own  sufferings 
taaght  the  French  people  to  listen  to  that  oracle  of  wisdom,  the 
experience  of  other  eountries  and  ages,  and  which  for  some  years 
they  had  utterly  disregarded,  amidst  the  hurry  and  the  violence 
of  thoee  passions  by  which  they  were  inflamed.  No  people,  said 
M.  Boissy  d' Angles,  in  1795,  can  testify  to  the  world  with  more 
truth  and  sincerity  than  Frenchman  can  do,  the  dangers  inherent 
in  a  single  legislative  assembly,  and  the  point  to  which  factions 
may  mislead  an  assembly  without  reins  or  counterpoise.  We  ac- 
cordingly find  that  in  the  next  constitution  in  1795,  there  was  a 
dividion  of  the  legislature,  and  a  council  of  ancients  was  intro- 
duced, to  give  stability  and  moderation  to  the  government;  and 
this  idea  of  two  house  was  never  i^fterwards  abandoned.' 

Senate  of  the  United  States.— (2. )  The  Senate  of  the  United 
States  is  composed  (a)  of  two  senators  from  each  state, 
chosen  by  the  legislature  thereof,  *  for  six  years,  and  [  *  225  ] 
each  senator  has  one  vote.  If  vacancies  in  the  Senate 
happen  by  resignation,  or  otherwise,  during  the  recess  of  the 
legislature  of  any  state,  the  executive  thereof  may  make  tem- 
porary appointments,  until  the  next  meeting  of  the  legislature, 
which  shall  then  fill  such  vacancies  (6).  The  Senate  at  present 
consists  of  fifty-two  members,  representing  the  twenty-six  states 
of  the  union  (c).'  In  this  part  of  the  Constitution  we  readily 
perceive  the  features  of  the  old  confederation.  Each  state  has 
its  equal  voice  and  equal  weight  in  the  Senate,  without  any  re- 
gard to  disparity  of  population,  wealth,  or  dimensions.  This 
arrangement  must  have  been  the  result  of  that  spirit  of  amity 
and  mutual  concession,  which  was  rendered  indispensable  by  the 

(a)  Art  1,  sec,  3. 

(b)  It  was  settled  by  the  Senate  of  the  United  States,  in  the  case  of  Land- 
man, in  1825,  that  the  state  executive  oonld  not  makean  appointment  in  the 
recess  of  the  state  legislatai-e,  in  anticipation  of  an  approaching;  vacancy. 
He  mast  wait  until  the  vacancy  has  actually  occurred,  before  he  can  consti- 
tutionally appoint. 

(r)  In  1840  it  was  enlarged  from  48  to  52  members,  by  the  admission  of 
Michigan  and  Arkansas  as  states  into  the  Union  in  1836,  vide  infra,  p.  384. 

'  Under  thf  present  constitution  ot  France,  the  legislative  power  resides  in 
two  houses,  the  Chamber  of  Deputies  and  the  Senate. 

*  As  in  the  Fiftieth  Congress  (for  1887 — 9)  thirty-eight  States  were  repre- 
sented, the  Senate  consisted  of  seventy-six  members.  The  admission  of  four 
new  states  (as  to  which,  see  post,  p.  230,  n.  12)  will,  of  course,  increase  the 
number  to  eighty-four. 
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peoaliarity  of  our  political  conditioiL  It  is  grounded  on  the  idea 
of  Bovereignty  in  the  states;  and  every  independent  oommanity, 
as  we  have  already  seen  (a),  is  equal  by  the  law  of  nations,  and 
has  a  perfect  right  to  dictate  its  own  terms,  before  it  enters  into 
a  social  compact  On  the  principle  of  consolidation  of  the  states, 
this  organizalion  would  have  been  inadmissible,  for  in  that  case 
each  state  would  have  been  merged  in  one  single  and  entire  govern- 
ment At  the  time  tEe  articles  of  confederation  were  preparing, 
it  was  attempted  to  allow  the  states  an  influence  and  power  in 
Congress  in  a  ratio  to  their  numbers  and  wealth ;  but  the  idea  of 
separate  and  independent  states  was  at  that  day  so  strongly 
cherished,  that  the  proposition  met  with  no  success  (6). 

The  election  of  the  senate  by  the  state  legislatures,  is  also  a 
recognition  of  their  .separate  and  independent  existence,  and 
renders  them  absolutely  essential  to  the  operation  of  the  national 
government  (c).  There  were  difficulties,  some  years  ago,  as  to 
the  true  constinction  of  the  Constitution  in  the  choice  of  senators. 
They  were  to  be  chose^i  by  the  legislatures,  and  the  legislature 
was  to  prescribe  the  times,  places,  and  manner,  of  holding  elec- 
tions for  senators,  and  Congress  are  authorized  to  make  and  alter 
such  regulations,  except  as  to  the  place  (d)/  As  the  legislature 
may  prescribe  the  manner,  it  has  been  considered  and  settled,  in 

New  York,  fhat  the  legislature  may  prescribe  that  they 
[  *  226  j  shall  be  chosen  *by  joint  vote  or  ballot  of  the  two  houses, 

in  case  the  two  houses  cannot  separately  concur  in  a 
choice,  and  then  the  weight  of  the  senate  is  dissipated  and  lost 
in  the  more  numerous  vote  of  the  assembly.  This  construction 
has  become  too  convenient,  and  has  been  too  long  settled  by  the 
recognition  of  senators  so  elected,  to  be  now  disturbed;  though 
I  should  think,  if  the  question  was  a  new  one,  that  when  the  Con- 
stitution directed  that  the  senators  should  be  chosen  by  the  legis- 
lature,  it  meant  not  the  members  of  the  legislature  per  capita^ 

[a)  Lecture  II.  p.  21. 

[h)  Journals  of  Congrens,  vol.  iii.  p.  416. 

(c)  It  gives  to  the  state  governments,  says  the  Federalisl^  No.  62,  snch  an 
agency  in  the  formation  of  the  federal  government,  as  must  secure  their  au- 
thority. 

(f/)  Art  1,  sec.  4, 

*  The  object  of  withholding  from  Cbngress  power  to  prescribe  the  places  of 
choosing  senators,  as  it  may  the  places  of  choosing  representatives,  is  to 
prevent  8tiit«  legislatures  from  being  called  away  from  their  respective  places 
of  fdtting  for  ordinary  legislative  purposes. 
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bat  the  legislatiire  in  the  trae  technical  sense,  being  the  two  hoases 
acting  in  their  separate  and  organized  capacities,  with  the  ordin- 
ary constitutional  right  of  negative  on  each  other's  proceedings. 
This  was  a  contemporary  exposition  of  the  danse  in  question, 
and  was  particularly  maintained  in  the  well  known  letters  of  the 
Federal  farmer  (a),  who  surveyed  the  constitution  with  a  jealous 
and  scrutinizing  eye.^ 

The  small  number,  and  long  duration  of  the  Senate,  were  in- 
tended to  render  them  a  safeguard  against  the  influence  of  those 
paroxysms  of  heat  and  passion,  which  prevail  occasionally  in  the 
most  enlightened  communities,  and  enter  into  the  deliberation  of 
popular  assemblies.  In  this  point  of  view,  a  firm  and  indepen- 
dent senate  is  justly  regarded  as  an  anchor  of  safety  amidst  the 
storms  of  political  faction;  and  for  want  of  such  a  stable  body, 
the  republics  of  Athens  and  Florence  were  overturned,  by  the 
fury  of  commotions,  which  the  senates  of  Sparta,  Carthage  and 
Borne,  might  have  been  able  to  withstand.  The  characteristical 
qualities  of  the  Senate,  in  the  intendment  of  the  Constitution,  are 
wisdom  and  stability.  The  legal  presumption  is,  that  the  Senate 
will  entertain  more  enlarged  views  of  public  policy,  will  feel  a 
higher  and  juster  sense  of  national  character,  and  a  greater  re- 
gard for  stability  in  the  administration  of  the  government 
These  qualities,  it  is  true,  may,  in  most  cases,  be  equally 
found  in  the  other  branch  of  the  legislature,  but 
*  the  constitutional  structure  of  the  House  is  not  equally  [  *  227  ] 
calculated  to  produce  them;  for,  as  the  House  of  Repre- 
sentatives comes  more  immediately  from  the  people,  and  the 
members  hold  their  seats  for  a  much  shorter  time,  they  are  pre- 
sumed to  partake,  with  a  quicker  sensibility,  of  the  prevailing 
temper  and  irritable  disposition  of  the  times,  and  to  be  in  much 
more  danger  of  adopting  measures  with  precipitation,  and  of 
changing  them  with  levity.  A  mutable  legislation  is  attended 
with  a  .formidable  train  of  mischiefs  to  the  community.  It 
weakens  the  force,  and  increases  the  intricacy  of  the  laws,  hurts 

(<i)  Letter  12. 

*  In  the  election  of  senators,  the  early  practice  was  for  the  houses  of  the 
lefdslatare  to  sit  separately;  bat  in  many  of  the  states  this  practice  was  re- 
Donnoed  for  that  of  election  by  joint  ballot.  On  the  25th  of  July.  1866,  Con- 
Kreas  passed  an  act  to  regulate  the  matter.  This  act  (embodied  in  Rev. 
8taU  I  15)  direeta  a  vote  by  each  hoose  sitting  separately ;  but  provides  that 
if  they  neglect  to  do  this,  or  having  done  it,  have  failed  to  agree,  they  shall 
tiien  meet  and  elect  by  joint  ballot.  This  latter  method  is  now  the  usual  one. 
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credit,  lessens  the  value  of  property,  and  it  is  an  infirmity  yerj 
incident  to  republican  establishments,  and  has  been  a  constant 
source  of  anxiety  and  concern  to  their  most  enlightened  ad- 
mirers (a).  A  disposition  to  multiply  and  change  laws,  upon  the 
spur  of  the  occasion,  and  to  be  making  constant  and  restless  ex- 
periments with  the  statute  code,  seems  to  be  the  natural  disease 
of  popular  assemblies.  In  order,  therefore,  to  counteract  sach  a 
dangerous  propensity,  and  to  maintain  a  due  portion  of  ood- 
fidence  in  the  government,  and  to  insure  its  safety  and  character 
at  home  and  abroad,  it  is  requisite  that  another  body  of  men, 
coming  likewise  from  the  people,  and  equally  responsible  for  their 
conduct,  but  resting  on  a  more  permanent  basis,  and  constituted 
with  stronger  inducements  to  moderation  in  debate,  and  to 
tenacity  of  purpose,  should  be  placed  as  a  check  upon  the  intem- 
perance of  the  more  popular  department. 

The  Senate  have  been,  from  the  first  formation  of  the  govern- 
ment, divided  into  three  classes  [senators  from  the  same  state 
being  placed  in  different  classes];  and  the  rotation  of  the  classes 
was  originally  determined  by  lot,  and  the  seats  of  one  class  are 
vacated  at  the  expiration  of  the  second  year,  and  one  third  of  the 
senate  are  chosen  every  second  year  (b).  This  provision  was 
borrowed  from  a  similar  one  in  some  of  the  state  constitutions, 
of  which  Virginia  gave  the  first  example:  and  it  is  ad- 
[  *228]  mirably  calculated,  on  the  one  hand,  to  infuse*  into  the 
Senate,  biennially,  renewed  public  confidence  and  vigour; 
and,  on  the  other,  to  retain  a  large  portion  of  experienced  mem- 
bers, duly  initiated  into  the  general  principles  of  national  policyi 
and  the  forms  and  course  of  business  in  the  Bouse.  The  Yioe- 
President  of  the  United  States  is  President  of  the  Senate,  but  has 
no  vote,  unless  they  be  equally  divided  (c).  It  would  seem  to  be 
the  better  opinion  that  he  has  authority,  as  presiding  officer, 
virtute  officii^  and  without  any  special  delegation  of  power  by  the 
Senate,  to  preserve  order;  but  from  some  scruples  on  that  subject, 
the  Senate,  in  1828,  established  by  rule,  that  every  question  of 
order  should  be  decided  by  the  President  of  the  Senate  without 
debate,  subject  to  an  appeal  to  the  Senate  (d). 

(ff)  FederaJvttf  vol.  ii.  No.  62. 

(b)  Gonstitution  of  the  United  States^  art.  1,  sec.  3. 

(c)  Art.  1,  sec.  6. 

(d)  Stary'8  Oomm,  vol.  ii.  p.  212,  213. 
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The  snperior  weight  and  delicacy  of  the  trust  confided  to  the  Sen- 
ate, and  which  will  be  shown  more  fully  hereafter,  is  a  reason  why 
the  Constitution  (a)  requires,  not  only  that  the  senators  should 
he  chosen  for  six  years,  but  that  each  senator  should  be  thirty 
years  of  age,  and  nine  years  a  citizen  of  the  United  States,  and 
at  the  time  of  his  election,  an  inhabitant  of  the  state  for  which  he 
is  chosen.*  The  same  age  was  also  requisite  for  a  Boman  sena- 
tor, though,  in  their  executive  offices,  no  qualification  of  age  was 
required.  Ne  oetaa  quidem  distinguebaiur  quin  prima  juventa 
consulaium  ac  dictaturas  inirent  (b).  It  has  been  also  deemed 
fit  and  proper,  in  a  country  which  was  colonized  originally  from 
several  parts  of  Europe,  and  has  been  disposed  to  adopt  the 
most  liberal  policy  towards  the  rest  of  mankind,  that  a  period  of 
citizenship  sufficient  to  create  an  attachment  to  our  government, 
and  a.  knowledge  of  its  principles,  should  render  an  emigrant 
eligible  to  ofiice.  The  English  policy  is  not  quite  so  en«larged. 
No  alien  bom  can  become  a  member  of  Parliament  This  disa- 
bility was  imposed  by  the  act  of  settlement  of  12  Wm.  III.  c.  2.; 
and  no  bill  of  naturalization  can  be  received  in  either  House  of 
Parliament,  without  such  disabling  clause  in  it 

House  of  Bepresentatiyes. — (3).  The  House  of  Eepresenta- 
tives  is  compoi^ed  of  members  chosen  every  second  year  by  the  peo- 
ple of  the  several  states,  who  are  qualified  electors  of  the  most  nu- 
merous branch  of  the  legislature  of  the  state  to  which  they  belong. 
The  l^slature  of  each  state  prescribes  the  times,  places  and 
manner  of  holding  elections  for  representatives,  but  Congress 
may,  at  any  time,  by  law,  make  or  alter  such  regulations  (c).' 

{a)  Art.  1,  sec.  3.  (6)  Tae.  Ann.  lib.  11,  22. 

(c)  Art.  1,  sec  4. 

*  The  fourteenth  amendment  to  the  Constitution,  2  3,  has  established  a 
disqualification  as  follows:  ''No  person  shall  be  a  senator  or  representative 
in  Congress,  or  elector  of  President  and  Vice-President,  or  hold  any  office, 
ciYil  or  military,  under  the  United  States,  or  under  any  State,  who,  having  pre- 
viously taken  an  oath,  as  a  member  of  Congress,  or  as  an  officer  of  the  United 
States,  or  as  a  member  of  any  State  Legislature,  or  as  an  executive  or  judi- 
cial officer  of  any  State,  to  support  the  Constitution  of  the  United  States, 
shall  have  engaged  in  insurrection  or  rebellion  against  the  same,  or  given 
aid  and  comfort  to  the  enemies  thereof.  But  Congress  may,  by  a  vote  of 
two-thirds  of  each  House,  remove  such  disability." 

'  The  act  of  Feb.  25,  1882,  c.  20,  ?.  3,  22 Stat.  atL.  6,  for  the  apportion- 
ment of  representatives  under  the  census  of  1880,  following  prior  acts  of  the 
same  nature,  provides  that,  the  representatives  from  each  state  * 'shall  be 
elected  by  Districts  composed  of  contiguous  territory,  and  containing  ^s 
nearly  as  practicable  an  ^qual  number  of  inhabitants,  and  equal  in  number 
to  the  Representatives  to  which  such  State  may  be  entitled  in  Congress,  no 
one  District  electing  more  than  one  Representative." 
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No  person  can  be  a  representative  nntil  he  bath  attained  the  age 
of  twenty-five  years,  and  hath  been  seven  years  a  citizen  of  ihe 
United  States,  and  is,  at  the  time  of  bis  election,  an  inhabitant 

of  the  state  in  which  he  is  choeen  (a).' 
[*229]       *The  qualifications  of  electors  of  the  assembly,  or 

most  nnmerous  branch  of  the  legislature,  in  the  several 
state  governments,  generally  are,  that  they  be  of  the  age  of 
twenty-one  years  and  upwards,  and  free  resident  male  citizens  of 
the  state  in  which  they  vote;  and,  in  some  of  the  states,  they  are 
required  to  possess  property,  and  in  most  of  them  to  be  white,  as 
well  as  free  citizens.*  The  description  is,  almost  every  where,  so 
large,  as  to  include  all  persons  who  are  of  competent  discretion, 
and  are  interested  in  the  welfare  of  the  government,  and  liable  to 
bear  any  of  its  duties  or  burdens.  The  House  of  Bepresentatives 
may,  therefore,  very  fairly  be  said  to  represent  the  whole  body  of 
the  American  people  (6).     Several  of  the  state  constitutions  have 

(a)  Art.  1,  sec.  2.  The  qaestlon  vrhether  the  iDdWidual  states  can  super- 
add to,  or  vary  the  qualifications  prescribed  to  the  representative  by  the 
Constitutiou  of  the  United  States,  is  examined  in  Mr.  Jastice  Stoiy's  Ctm- 
mentariea  on  the  Constitution,  vol.  ii.  p.  99 — 103.  But  the  objections  to  the  ex- 
istence of  any  such  power  appear  to  me  to  he  too  palpable  and  weighty  to 
admit  of  any  discussion.  [3  Amer.  Law.  Rev.  410;  TrumbulPs  Case,  '2 
Cont.  El.  Cas.,  618.] 

(6)  In  the  states  of  Maine,  Yermonty  New  York,  Maryland,  South  Caro- 
lina, Kentucky,  Indiana,  Illinois,  Michigan,  Missouri,  Mississippi,  Tennes- 
see, Arkansas,  and  Alabama,  no  property  qualifications  whatever,  not  even 
paying  taxes,  or  serving  in  the  militia,  or  being  assessed  for,  and  working 
on  the  public  highway,  is  requisite  for  the  exercise  of  the  right  of  suflfrage. 
Every  free  male  (and  in  a  migority  of  the  states)  white  citizen  of  the  age  ol 
twent3'-one  years,  and  who  shall  have  been  a  resident  lor  some  short  given 
period,  varyiilg  in  those  states  from  two  years  to  three  months,  is  entitled  to 
vote.  In  the  states  of  New-Hampshire,  Massachusetts,  Connecticut,  Penn- 
sylvania, Delaware,  Georgia,  (the  words  of  the  constitution  of  Georgia  are^ 
that  the  electors  shall  **have  paid  all  taxes,  which  may  have  been  required 
of  them,  and  which  they  may  have  had  an  opportunity  of  paying,  agreeably 
to  law,  for  the  year  preceding  the  election,'')  Ohio,  and  Louisiana,  the  elec- 
tor is  required,  in  addition  to  age  and  residence,  to  have  been  assessed  and 
paid,  or,  in  Ohio,  charged  with  a  state  or  county  tax,  or,  in  Connecticut,  to 
have  served  in  the  militia.  In  Rhode  Island,  New-Jersey,  Virginia,  and 
North  Carolina,  a  qualification  as  to  property  is  still  requisite.     In  Virginia, 

^  For  a  disqualification  established  by  constitutional  amendment,  see 
supra,  n.  6. 

'  The  fourteenth  amendment  of  the  Constitution  defines  citizens  of  the 
United  States  as  all  persons  bom  or  naturalized  therein,  and  subject  to  the 
jurisdiction  thereof;  and  the  fifteenth  amendment  provides  that,  the  right 
ot  citizens  of  the  United  States  to  vote,  shall  not  be' denied  or  abridged 
by  the  United  States,  or  by  any  State,  on  account  of  race,  color,  or  prevfoiiii 
condition  of  servitude.  The  states  are  still  free  to  impose  such  qualifica- 
tions as  registration,  payment  of  taxes,  possession  of  property,  ability  to 
read,  and  purity  in  exercising  the  elective  franchise;  but  by  so  doing  they 
may  reduce  their  representation  in  CoDgiess.  •  Qtepost,  p.  230,  n.  11. 
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preeeribed  tbe  same,  or  higher  qualiiicatioDS,  as  to  prop>ert7,  in  the 
elected,  than  in  the  electors,  and  some  of  them  have  reqaired  a  re- 
ligious tesi  Bat  the  Constitution  of  the  United  States  requires  no 

the  elector  moat  be  either  a  freeholder  or  owner  of  a  leasehold  estate,  or  a 
homebolderf  and  have  been  assessed  and  paid  taxes.  In  North  Carolina,  the 
electors  of  the  senate  most  be  freeholders,  as  was  the  case  formerly  in  New- 
York,  and  the  electors  of  the  honse  of  commons  must  have  paid  public  taxes, 
and  none  but  freeholders  can  be  members  of  either  house  of  the  legislature. 
In  Georgia  the  constitution  of  1789,  required  a  property  qualification  in  the 
members  of  the  legislature  over  and  above  the  amount  requisite  to  discharge 
their  debts,  but  this  qualification  was  dropped  in  the  amended  constitution 
of  1798.  In  New-Jersey,  the  members  of  the  council,  or  upper  house,  must 
be  freeholders,  and  worth  lOCMV.  of  real  and  personal  estate,  and  the  members 
of  the  house  of  assembly,  be  worth  500^  in  real  and  personal  estate,  and  the 
electors  each  a  clear  estfitesof  50^.,  and  have  resided  for  a  year  in  the  county. 
Bat  the  election  law  of  New-  Jersey  of  March  12,  1839,  has  reduced  this 
oonstitutional  check  down  to  worthlessness,  for  it  declares  that  every  person 
who  has  been  assessed  and  i>aid  a  state  or  county  tax  within  two  years  pre- 
ceding the  election,  is  to  be  deemed  worth  £50  proclamation  money  "clear 
estate  in  the  state.''  Khode  Island  and  New-Jersey  are  the  only  states  in 
the  Union  that  have  brought  down  their  constitutions  from  1776  triumph- 
antly against  every  assault.  The  progress  and  impulse  of  popular  opinion 
is  rapidly  destroying  every  constitutional  check,  every  conservative  element 
intended  by  the  sages  who  framed  the  earliest  American  constitutions,  as 
aafegaards  against  the  abuses  of  popular  snfifrage.  Thus,  in  Massachusetts, 
by  the  constitution  of  1780,  a  de&ied  portion  of  real  or  personal  property  was 
reqaisite  in  an  elector,  and  that  qualification  was  dispensed  with  by  the 
amended  constitution  of  1821.  By  the  practice,  under  the  charters  of  Hhode 
Island  and  Connecticut,  a  property  qualification  was  requisite  to  constitute 
freemen  and  voters.  This  test  is  still  continued  in  Hhode  Island,  but  done 
away  with  in  Connecticut  by  their  constitution  of  1818.  The  New- York  con- 
stitntion  of  1777,  required  the  electors  of  the  senate  to  be  freeholders,  and  of 
the  assembly  to  be  either  freeholders,  or  to  have  rented  a  tenement  of  the 
yearly  value  of  forty  shillings.  The  amended  constitution  of  1821,  reduced 
this  qualification  down  to  })ayment  of  a  tax,  or  performance  of  militia  duty, 
or  assessment  and  work  on  the  highways.  But  the  constitution,  as  again 
amended  in  1826,  swept  away  all  these  impediments  to  universal  suffrage. 
In  Maryland,  by  their  constitution  of  1776,  electors  were  to  be  freeholdefrs, 
01-  possessing  property  to  30/. ;  but  by  legislative  amendments  in  1801  and 
1809,  (and  amendments  are  allowed  to  be  made  in  that  state  by  an  ordinary 
statute,  if  confirmed  by  the  next  succeeding  legislature,)  all  property  quali- 
fication was  disregarded.  The  constitution  of  Virginia,  in  1776,  required 
electors  to  be  freeholders;  but  the  constitution  of  1830,  reduced  down  the 
property  qnalification  to  that  of  being  the  owner  of  a  leasehold  estate,  or  a 
householder.  In  Mississippi,  by  the  constitution  of  1817,  electors  were  to 
have  been  enrolled  in  the  militia,  or  paid  taxes;  but  those  impediments  to 
nniversal  sufihige  were  removed  by  the  new  constitution  of  1833.  Sc)  the 
freehold  qualification  requisite,  in  certain  cases,  by  the  constitution  of  Ten- 
nessee of  1796,  is  entirely  discontinued  by  the  constitution  of  1835.  All  the 
states  and  constitutions,  formed  since  1800,  have  omitted  to  require  any 
property  qualifications  in  an  elector,  except  what  may  bo  implied  in  the  re- 
quisition of  having  paid  a  state  or  county  tax;  and  even  that  is  not  in  the 
constitutions  more  recently  formed  or  amended.  In  some  of  the  states,  a 
property  qualification  is  still  required  in  the  elected,  or  members  of  the  two 
bou-^es  ot  the  legislature,  but  the  provision  is  of  no  moment.  Such  a  nipid 
course  of  destruction  of  the  former  constitutional  checks  (and  of  which 
further  examples  are  hereafter  noticed,  see  tn/ra,  p.  295,  note)  is  matter  for 
grave  reflection;  and  to  counteract  the  dangerous  tendency  of  such  combined 
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evidence  of  property  ia  the  representatiYe,  nor  any  declaration  of 
i*eligious  belief.  He  is  only  required  to  be  a  citizen  of  the  com- 
petent age,  and  free  from  any  andue  bias  or  dependence,  by  not 
holding  any  office  under  the  United  States  (a).'^ 

The  term  for  which  a  representaliye  is  to  serve,  ought  not  to 
be  so  short  as  to  prevent  him  from  obtaining  a  comprehensive 
acquaintance  with  the  business  to  which  he  is  deputed;  nor  so 
so  long  as  to  make  him  forget  the  transitory  nature  of  his  seat, 
and  his  state  of  dependence  on  the  approbation  of  his  constit- 
uents. It  ought  also  to  be  considered  as  a  fact  deeply  interest- 
ing to  the  character  and  utility  of  representative  republics,  that 
very  frequent  elections  have  a  tendency  to  render  the  office  less 
important  than  it  ought  to  be  deemed,  and  the  people  inattentive 
in  the  exercise  of  their  right,  or  else  to  nourish  restlessness,  in- 
stability and  factions;  whilst,  on  the  other  hand,  long  intervals 
between  the  elections  are  apt  to  make  them  produce  too  much  ex- 
citement, and  consequently  to  render  the  periods  of 
[  *  230  ]  their  ^return  a  time  of  too  much  comp>etition  and  oon- 
ffiot  for  the  public  tranquility.  The  Constitution  has 
certainly  not  deviated  in  this  respect  to  the  latter  extreme,  in  the 
establishment  of  biennial  elections  It  has  probably  selected  a 
medium,  which,  considering  the  situation  and  extent  of  our  coun- 
try, combines  as  many  advantages,  and  avoids  as  many  incon- 
veniences, as  any  other  term  which  might  have  been  inserted. 

The  representatives  are  directed  to  be  apportioned  among  the 
states,  according  to  numbers,  which  is  determined  by  adding  to 
the  whole  number  of  free  persons,  including  those  bound  to  ser- 
vice for  a  term  of  years,  and  exclusive  of  Indians  not  taxed,  three 
fifths  of  all  other  persons  (&)."     The  number  of  representatives 

forces  as  universal  suffrage,  fVequent  elections,  all  officers  for  short  periods, 
all  officers  elective,  and  an  unchecked  press;  and  to  prevent  them  from  rack- 
ing and  destroying  our  political  machines,  the  people  must  have  a  larger  share 
than  usual  of  tbat  wisdom  which  is  jlr8<  ^mre,  ihtnpeaceMt^  gnUle,  and  e^if 
to  be  entreated, 

(a)  Art.  1,  sec  6. 

(6)  Art.  1,  sec.  2. 

^'^  As  to  power  of  the  states  to  superadd  to  or  vary  the  constitutional  qual- 
ifications of  Representatives,  see  ante  p.  228,  n.  (a). 

*^  This  is  altered  by  the  fourteenth  amendment,  which  provides  that, — 
"  Representatives  shall  be  apportioned  among  the  several  States  according 
to  their  respective  numbers,  counting  the  whole  number  of  persons  in  each 
State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  any  elec- 
tion for  the  choice  of  electors  for  President  and  Vice-President  of  the  tFnited 
States,  representatives  in  Congress,  the  executive  and  judicial  officers  of  a 
State,  or  the  members  of  the  Legislature  thereof,  is  denied  to  any  of  the 

388 


Lee  XL]  THE  UNITED  STATES.  *  230 

caQDot  exceed  one  for  every  thirty  thousand,  but  each  state  is  en- 
titled to  have  at  least  one  representative.  The  actual  enumera- 
tiou  or  census  of  the  inhabitants  of  the  United  States,  is  to  be 
made  every  ten  years,  and  the  representatives  newly  apportioned 
npon  the  same,  under  a  new  ratio,  according  to  the  relative  in- 
crease of  the  population  of  the  states  (a).  The  number  fixed  by 
the  Constitution  in  the  first  instance,  and  nntil  a  census  was 
taken,  was  sixty- five  members.  The  apportionment  under  the 
fourth  census  by  the  act  of  Congress  of  7th  March,  1822,  was  to 
a  ratio  of  one  representative  for  every  forty  thousand  persons  in 
each  state,  and  it  made  the  whole  number  of  representatives 
amount  to  two  hundred  and  thirteen  members.  Under  the  fifth 
census,  completed  in  1831,  and  which  made  the  population  of  the 
United  States  amount  to  twelve  millions  eight  hundred  and  fifty- 
six  thousand  p>ersons,  the  ratio  of  representation  was  enlarged  to 
one  representative  for  every  forty-seven  thousand  and  seven  hun- 
dred persons,  making  in  the  whole,  two  hundred  and  forty  mem- 
bers;'^ besides  delegates  from  three  of  the  territories  belonging 
to  the  United  States,  and  who  have  a  right  to  debate,  but  not  to 
vote  (6).  The  rule  of  apportionment  of  the  representatives 
among  the  several  states  according  to  numbers,  has  been  attended 
with  great  difficulties  in  the  application,  because  the  relative 
numbers  in  each  state  do  not,  and  never  will,  bear  such  an  exact 
proportion  to  the  aggregate,  that  a  common  divisor  for  all  will 
leave  no  fraction  in  any  state.  Every  decennial  apportionment 
has  raised  and  agitated  the  embarrassing  question.     As  an  abso- 

(a)  Ibid.  sec.  2. 

(h)  Act  of  Congress,  May  23d,  18X1,  ch.  9.  In  1836  the  territories  of  Mich- 
igan and  Arkansas  were  admitted  as  states  into  the  Union.  See  infra,  p.  384. 
"Hiis  enlarged  the  nnmber  of  the  members  of  the  honse  ot  representatives  to 
242,  besides  three  delegates,  one  from  each  of  the  three  territories  of  Florida, 
Wisooosin  and  Iowa. 


male  inhabitants  of  snch  State,  being  twenty-one  years  of  age,  and  citizens 
of  the  United  States,  or  in  any  way  abridged,  except  for  participation  in  re- 
bellion or  other  crime,  the  bt  sis  of  representation  therein  shall  be  reduced 
in  the  proportion  which  the  number  of  such  male  citizens  shall  bear  to  the 
whole  nnmber  of  male  citizens  twenty-one  years  of  age  in  such  State." 

'^  By  the  apportionment  bill  consequent  npon  the  census  of  1880,  there  was 
one  representative  to  every  154,000  inhabitants,  or  325  representatives  in  all. 
The  act  of  Feb.  22,  1889,  for  the  admission  of  North  Dakota,  South  Dakota, 
Montana,  and  Washington,  enacts:  **  That  until  the  next  general  census,  or 
until  otherwise  provided  by  law,  said  States  shall  be  entitled  to  one  repre- 
resentative  *  *  *  except  South  Dakota,  which  shall  be  entitled  to  two." 
Thus  the  number  has  been  increased  to  330. 
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lute  exact  relatiye  equality  is  impossible,  the  principle  which  has 
ultimately  prevailed,  is  the  principle  of  approximation,  by  mak- 
ing the  apportionment  among  the  several  states  according  to  their 
numbers,  as  near  as  may  be.  This  is  done,  by  allowing  to  every 
state,  a  member  for  every  fraction  of  its  numbers,  exceeding  a 
moiety  of  the  ratio,  and  rejecting  all  representations  of  fractions 
less  than  a  moiety  (a). 

The  rule  of  apportionment  established  by  the  Constitution  is 
exposed  to  the  objection,  that  three  fifths  of  the  slaves  in  the 
southern  states  are  computed  in  establishing  the  apportionment 
of  the  representation."  But  this  article  was  the  result  of 
[  *  231  ]  necessity,  and  grew  out  of  the  fact  of  the  existence  *of 
domestic  slavery  in  a  portion  of  our  country.  The  evil 
has  been  of  too  long  standing,  and  is  too  extensive  and  too 
deeply  rooted,  to  be  speedily  eradicated,  or  even  to  be  discns8«(l 
without  great  judgment  and  discretion.  But  the  same  rule  which 
apportions  the  representatives,  extends  to  direct  taxes;  and  the 
slaves  in  the  southern  states,  while  they  give  those  states  an  in- 
creased number  of  represeiltatives,  contribute,  on  the  other  hand, 
when  that  mode  of  taxation  is  resorted  to,  equally  to  increase  the 
measure  of  their  contributions  (&). 

The  number  of  the  House  of  Representatives  would  seem  to 
be  quite  large  enough,  on  its  present  computation  ;'*  and,  vnless 
the  ratio  be  hereafter  enlarged  from  time  to  time,  as  the  exigency 
may  require,  the  house  will  be  in  danger  of  increasing  too  rapidly, 
and  it  will  probably  become,  in  time,  much  too  unwieldy  a  body 


(a)  See  Sfory^s  Cmnm.  on  fhe  OoTtstiiutwn,  vol.  ii.  p.  141 — 171,  where  the 
subject  is  fully  examinedf  and  the  opinion  of  Mr.  JeflTersoD,  on  the  one  side, 
and  Mr.  Webster's  report  in  the  senate,  in  April,  1832,  on  the  other,  are 
given  at  lar^.  These  documents  contain  the  snbstance  of  the  arguments  for 
and  against  the  principle  of  apportionment  a.s  adopted  and  settled  by  Con- 
gress. The  same  difficulty  arose  in  the  leidslature  of  New  York,  in  1791, 
on  the  apportionment  of  the  state  representation,  according  to  the  censns 
then  recently  taken,  and  the  same  principle  of  approximation  was  adopted. 
{Journal  of  the  Asttembly  of  New  York  for  1791,  p.  26.)  But  the  oonstitation 
ol  New  York  gave  greater  facility  to  such  a  rule,  for  it  directed  the  senatora 
in  each  district  to  be  apportioned  according  to  the  number  of  the  qualified 
electors,  as  linear  as  may  be,  and  this  is  the  manner  in  which  the  amended 
constitution  of  1822  expresses  itself  on  the  subject. 

(ft)  Federalist,  vol.  ii.  No.  54. 

"  This  observation  and  the  explanations  which  follow  it  are,  of  conn»e,  in- 
applicable to  present  circumstances;  for  the  thirteenth  amendment  abolished 
slavery,  and  the  fourteenth  amendment  changed  the  rule  of  apportionmcDt 
as  stated  supra,  n.  11. 

^*  See  ante^  p.  230,  n.  12. 
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for  coQvenieace  of  debate  and  joint  consultation.  A  due  acquaint- 
ance with  the  local  interests  of  every  part  of  the  union  ought  to 
be  carried  into  the  house,  and  a  sufficient  number  collect-ed,  for  all 
the  purposes  of  information,  discussion,  and  diffusive  sympathy 
with  the  wants  and  wishes  of  the  people.  When  these  objects 
are  obtained,  any.  farther  increase  neither  promotes  deliberation, 
nor  increases  the  public  safety.  All  numerous  bodies  of  men, 
although  selected  with  the  greatest  care,  are  too  much  swayed  by 
passion,  and  too  impatient  of  protracted  deliberation. 

The  United  States,  in  their  improvements  upon  the  exercise  of 
the  right  of  representation,  may  certainly  claim  pre-eminence 
over  all  other  governments,  ancient  and  modem.  Our  elections 
are  held  at  stated  seasons,  established  by  law.  The  people  gen- 
erally vote  by  ballot,  in  small  districts,  and  public  officers  preside 
over  the  elections,  receive  the  votes,  and  maintain  order  and  fair- 
ness (a).  Though  the  competition  between  candidates 
is  active,  and  the  zeal  ♦of  rival  parties  sufficiently  excited,  [  *  232  ] 
the  elections  are  every  where  conducted  with  tranquility. 
The  legislature  of  each  state  prescribes  the  times,  places,""  and 
manner  of  holding  elections,  subject,  however,  to  the  interference 
and  control  of  Congress,  which  is  permitted  them  for  the  sake 
of  their  own  preservation,  and  which,  it  is  to  be  presumed,  they 
will  never  be  disposed  to  exercise,  except  when  any  state  shall 
neglect  or  refuse  to  make  adequate  provision  for  the  purpose. 
The  privilege  of  voting,  as  we  have  already  seen,  is  conferred 
upon  all  persons  who  are  of  sufficient  competency  by  their  age, 
and  of  sufficient  ability,  to  take  care  of  themselves.  The  ancient 
Greeks  and  Bomans  had  not  only  very  imperfect  notions  of  the 
value  of  representation,  but  the  number  and  power  of  their  pop- 
ular assemblies  were  so  great,  and  they  were  so  liable  to  disorder, 
as  to  render  it  a  very  provident  measure  with  them,  to  be  guarded 
in  diffusing  the  privileges  of  free  citizens.  Not  a  tenth  part  of 
the  people  of  Athens  were  admitted  to  the  privilege  of  voting  in 
the  assemblies  of  the  people;  and,  indeed,  nine  tenths  of  the  in- 
hahitants  throughout  all  Greece  were  slaves  (b).     In  Sparta,  the 

(a)  Voting  by  ballot  was  introdnced  in  the  province  of  Massachnsetts  in 
1634.  In  New  York  the  people  voted  vive  voce  until  after  the  revolution; 
»nd  elections  in  Virginia  and  Kentucky  are  still  viva  voce^  and  not  by  ballot, 
and  this  provision  is  established  by  the  existing  constitutions  of  those  states. 

{h)  Miiford'8  Greece,  vol.  i.  p.  354,  357. 
. "  Sec  ante,  p.  225,  n.  4. 

16  VOL.  I.   KIENT.  241 


*  233  JUBISPRUDENCE  OP  [Part  IL 

number  of  yotes  was  fixed  at  ten  thousand.  In  Borne,  this  priyi- 
lege  was  for  many  ages  confined  to  the  Pomoeria  of  the  citj  (a), 
and  it  continued  to  be  so  confined,  and  to  be  tolerable 
[  *233]  in  its  operations,  until  the  memorable  social  war  *  ex- 
tended it  to  all  the  inhabitants  of  Italy,  south  of  the 
Rubicon  and  the  Am  us.  As  no  test  of  property  or  character  was 
required,  and  as  the  people  assembled  within  the  walls  of  Eome 
in  immense  masses,  and  not  merely  to  vote,  but  to  make  laws, 
this  great  innovation  produced  the  utmost  anarchy  and  corrup- 
tion, and  has  justly  been  regarded  as  precipitating  the  fall  of  that 
commonwealth  (6). 

The  English  nation,  in  common  with  the  other  feudal  govern- 
ments of  Europe,  anciently  enjoyed  the  blessings  of  popular  rep 
resentation,  and  the  knights,  citizens,  and  burgesses,  were  in- 
tended to  represent  the  farmers,  merchants,  and  manufacturers, 
being  the  several  orders  and  classes  of  people  of  which  the  nation 

(a)  35  Tribes  voted  in  the  camUia  held  in  the  city  of  Rome,  but  the  city 
tribes  {Flebs  urbana)  consisted  only  of  four  within  the  walls  of  the  city,  and 
the  Liberti  were  inscribed  in  the  eity  tribes.  The  other  31  tribes  were  rural 
tribes,  who  occupied  the  lands  for  a  considerable  district  of  country  around 
the  city,  and  they  were  the  ruling  and  influential  body.  See  London  Q. 
Review,  No.  112,  for  June,  1836,  the  Re\'iew  of  Professor  Druman's  History 
of  Rome.  But  the  whole  body  of  Roman  slaves  were  not  represented,  and 
Rome  exercised  the  right  of  absolute  sovereignty  over  the  dominions  of  its 
auxiliaries.  The  Roman  citizens,  who  exclusively  exercised  as  voters  the 
powers  of  government,  bore  therefore  a  very  small  proportion  in  numbers  to 
the  gross  amount  of  the  inhabitants.  The  Roman  mode  of  passing  laws, 
and  voting  in  their  camitia,  was  orderly,  and  under  great  checks,  during  the 
be.st  periods  of  the  government.  When  a  law  was  proposed  and  discussed, 
and  the  religious  rites  duly  performed,  and  no  intercession  made,  the  people 
proceeded  to  vote,  and  every  citizen  was  ordered  to  repair  to  his  century. 
The  method  of  voting  was  originally  viva  voce^  but  after  the  year  of  the  city 
614,  it  was  by  ballot  by  the  leges  tahdlarm,  which  applied  equally  to  the 
election  of  magistrates,  to  public  trials,  and  to  making  and  repealing  laws. 
The  people  were  made  to  pass  in  order  over  some  narrow  planks,  called 
ponies^  into  the  septa,  or  enclosures,  where  certain  officers  delivered  to  every 
voter  two  tablets,  one  for  and  one  against  the  proposition,  and  each  person 
threw  into  a  chest  which  of  them  he  plea.sed,  and  they  were  pointed  off,  and 
the  greatest  number  of  points  either  way  determined  the  sensfe  of  the  cen- 
tury, and  the  greatest  number  of  centuries  passed  for  the  voice  of  the  whole 
])eop]e.  who  either  passed  or  r^iected  the  law.  See  Heineccius'  AntiquU,  Rom. 
Jur.  lit).  1,  tit.  2,  sec.  3 — 11.  Opera,  tome  iv.,  where  the  ancient  learning 
on  the  subject  is  collected.  And  see  Hookers  Rom.  Hist,  b,  1,  c.  7,  sec.  4,  note. 

(6)  Montesquieu* s  Esprit  desLoix,  tome  i.  lib.  2,  ch.  2. — Orand.  et  Decad.  des 
Rom.  ch.  9.  Augustus  allowed  the  Decurions,  or  privileged  citizens,  in  the 
provincial  chartered  cities  in  Italy,  to  voce  at  home  for  Roman  magistrates, 
and  to  send  in  writing  their  ballots  under  seal  to  the  polls  at  Rome,  ^'this,  says, 
Suetonius,  was  conferring  upon  them,  iu  a  degree,  the  privileges  and  dig- 
nity of  Rome  itself.     Sueton.  Aug.  ch.  46. 
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was  composed  (a).  Bat  the  mutatiooB  of  time  and  commerce,  m 
depopolating  ancient  boroughs,  and  in  establishing  new  cities, 
aod  great  manafactoring  establishments,  withoat  any  direct  par- 
liamentary representation,  insensibly  changed  the  structure  of 
the  House  of  Commons,  and  rendered  it,  in  theory  at  least,  a  very 
inadequate  and  imperfect  organ  of  the  will  of  the  nation.  Arch- 
deacon Paley  observed,  many  years  ago  (6),  that  about  one  halt 
of  the  commons  were  elected  by  the  people,  and  the  other  half 
came  in  by  purchase,  or  by  the  nomination  of  single  proprietors 
of  great  estates.  So  extaremely  unequal  was  the  popular  vote  at 
elections  in  England,  that  less  than  seven  thousand  voters  ro- 
inmed  nearly  one  half  of  the  House  of  Commons  (c).     But  not- 

[a)  1  Black.  Com.  174.  MiUar  on  the  English  Constitution^  b.  2,  ch.  6,  sec.  1, 
In  all  the  northern  nations^says  7Vrfi«r,in  his  \eB,medi  History  of  England  dunng 
ike  tniddle  ages,  vol.  i.  41 6,  great  ooancils  were  attached  to  the  riilingchief,  from 
their  first  emerging  from  the  woods  of  Germany.  The  destruction  of  the 
Anglo-Saxon  nohility,  in  their  revolts  against  William  the  Conqueror,  and 
the  confiscation  of  their  property  among  his  Norman  barons,  had  annihilated 
the  members  of  their  ancient  wittenagemots,  but  did  not  terminate  the  in- 
stitntion.  The  Norman  bacons  were  as  independent  as  the  Saxon  witena, 
and  they  snrrounded  the  sovereign  in  a  national  council,  as  well  after  the 
conquest  as  before.  But  though  the  national  councils,  which  were  common 
to  the  Celtic  and  Teutonic  tribes,  may  have  contained  within  them  the  germ 
of  the  English  parliament;  yet  the  modern  antiquarians  generally  conclude, 
that  the  Anglo^xon  wittenagemot  had  no  representation  of  the  ceorls,  or  in- 
ferior freemen.  It  consisted  of  the  monaroh,  the  aristocracy,  and  the  clergy, 
with  very  little  of  the  real  liberty  of  deliberation  and  voting.  Hallam  on  the 
Middle  Ages^  ch.  8,  part  1.  Pdlgrave^s  Hist,  of  England^  vol.  1.  Sir  WUliatn 
Betham^s  Dignities,  Feudal  aful  Parliamentary,  The  latter  writer  concludes,' 
from  a  careful  examination  of  an  immense  mass  of  ancient  documents,  that 
there  existed  no  deliberative  legislative  assembly  in  England,  prior  to  the 
reign  of  Hen.  III.  That  was  the  era  of  the  establishment  of  magnui  charia^ 
which  declared  that  no  taxtation  (the  three  feudal  aids  excepted^  was  to  be 
imposed  but  by  parliament,  which  was  to  consist  of  the  higher  clergy  and 
nobility,  and  of  the  tenants  in  chief  under  the  crown.  This  was  the  era  of 
the  introduction  of  popular  representation  in  England,  and  of  the  establish- 
ment of  the  House  of  Commons  in  the  flme  of  Henry  III.  and  Edward  I. 
Thns  lands  held  by  fendal  tenure  were  held  on  the  condition  of  performing 
<:ertain  services,  and  being  performed  or  rendered,  the  feudatory  could  not 
rightfully  be  assessed  further  without  his  consent.  The  royal  towns  obtained 
ebartera  of  privileges  by  which  they  were  relieved  from  arbitrary  taxation 
on  paying  or  rendering  the  stipulated  assessments.  When  the  wants  of  the 
crown  increased  and  further  aids  were  necessary,  it  was  deemed  expedient 
for  the  king  and  his  council  of  peers  to  consult  the  wishes  and  take  the  con- 
sent of  the  small  country  freeholders  and  the  inhabitapts  of  the  cities  and 
boroughs;  and  knights,  citizens  and  burgesses  were,  accc  dingly  summoned 
to  appear  by  representation  in  the  great  council  or  legislature  under  the 
fcadal  system. 

(i)  Mwal  Philosophy,  p.  369,  edit  1786. 

(e)  In  1831,  it  was  asserted,  that  out  of  six  hundred  and  fifty-eight  mem- 
l^ers,  of  which  the  English  House  of  Commons  consisted,  the  number  of  four 
hundred  and  eigbtyHseven  were  elected  by  one  hundred  and  forty-four  peerSi 
and  one  hundred  and  twenty-three  commoners.    In  1832  the  English  Hotise 
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withstanding  the  great  imperfection  of  the  constitution  of  the 
English  House  of  Commons,  if  it  were  to  be  tested  by  the  arith- 
metical accuracy  of  our  own  political  standards,  nevertheless,  in 
all  periods  of  English  history,  it  felt  strongly  the  vigour  of  the 
popular  principle.  While  on  the  continent  of  Europe  the  de- 
generacy of  the  feudal  system,  the  influence  of  the  papal  hierarchy, 
the  political  maxims  of  the  imperial  or  civil  law,  and  the  force 
of  standing  armies,  extinguished  the  bold  and  irregular  freedom 
of  the  Gothic  governments,  and  abolished  the  representation  of 
the  people,  the  English  House  of  Commons  continued  to  be  the 
asylum  of  European  liberty;  and  it  maintained  its  station  against 
all  the  violence  of  the  Plantagenet  line  of  princes,  the  haughty 
race  of  the  Tudors,  and  the  unceasing  spirit  of  despotism  in  the 
house  of  Stuart.  And  when  we  take  into  consideration  the  ad- 
mirable plan  of  their  judicial  polity,  and  those  two  distinguished 
guardians  of  civil  liberty,  trial  by  jury,  and  the  freedom  of  the 
press,  it  is  no  longer  a  matter  of  astonishment,  that  the  nation, 
iu  full  possession  of  those  inestimable  blessings,  should  enjoy 
greater  security  of  person  and  property  than  ever  was  enjoyed 
in  Athens  or  Sparta,  Carthage  or  Rome,  or  in  any  of  the  common- 
wealths of  Italy,  during  the  period  of  the  middle  ages. 

I  proceed  next  to  consider  the  privileges  and  powers  of  the 
two  houses  of  Congress,  both  aggregately  and  separately. 

[  *  285  ]      *  Privileges  of  the  two  Houses  of  Congress.— 

Each  house  is  made  the  sole  judge  of  the  election  re- 
turn, and  qualifications  of  its  members  (a).  The  same  power 
is  vested  in  the  British  House  of  Commons,  and  in  the  legisla- 
tures of  the  several  states;  and  there  is  no  other  body  known  to 
the  Constitution,  to  which  such  a  power  might  safely  be  trusted. 

of  Commons  was  reformed  by  three  several  statates,  x)a88ed  to  amend  the  re- 
preaentation  of  the  people  of  England  and  Wales,  Scotland  and  Ireland,  Under 
the  first  of  these  stalntes,  fifty-six  English  boronghs  were  totally  disfran- 
chised, and  thirty  boroughs  were  reduced  each  to  the  right  of  letuming  only 
one  member.  Twenty -two  new  boroughs  were  created  with  a  right  to  ea(& 
of  returning  two  members;  and  Manchester,  Birmingham,  Leeds,  and  Shef- 
field were  among  the  towns  invested  with  that  privilege.  Sixteen  other  new 
boronghs  were  created  with  the  right  to  each  of  returning  one  member. 
Thirty-four  shires  were  subdivided  in  respect  to  members  of  parliament,  bo 
as  to  give  an  increase  of  sixty-three  knights.  The  qualifications  of  electors, 
consisting  of  freeholders,  lessees,  and  copy-holders,  were  altered,  and  the 
name  of  every  voter  required  to  be  previously  registered.  The  number  of 
members  of  the  reformed  House  of  Commons  consistn  in  the  aggregate  of  658, 
the  same  number  as  before  the  reformed  bill,  >iz.,  471  members  for  England, 
559  for  Wales,  63  for  Scotland,  and  105  for  Ireland, 
(a)  Art.  1,  sec.  5. 

244 


Lee  XI.  ]  THE  UNITED  STATES.  *  236 

It  is  requisite  to  preserve  a  pure  and  genuine  representation,  and 
to  Gontrol  the  evils  of  irregular,  corrupt,  and  tumultuous  elec- 
tions; and  as  each  house  acts  in  these  cases  in  a  judicial  charac- 
ter, its  decisions,  like  the  decisions  of  any  other  coort  of  justice, 
ought  to  be  regulated  bv  known  principles  of  law,  and  strictly 
adhered  to,  for  the  sake  of  uniformity  and  certainty.  A  majority 
of  each  bouse  constitutes  a  quorum  to  do  business,  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  [may  be  authorized 
to]  compel  the  attendance  of  absence  members,  in  such  manner, 
and,  under  such  penalties  as  each  house  may  provide  (a).  Each 
bouse,  likewise,  determines  the  rules  of  its  proceedings,  and  can 
punish  its  members  for  disorderly  behaviour;  and  with  the  con-  ^ 
currence  of  two  thirds,  expel  a  member  (&).  Each  house  is  like- 
wise bound  to  keep  a  journal  of  its  proceedings,  and  from  time 
to  time  publish  such  parts  as  do  not  require  secrecy,  and  to  enter 
the  yeas  and  nays  on  the  journal,  on  any  question,  when  desired 
hy  one  fifth  of  the  members  present  (c).  The  members  of  both 
houses  are  likewise  privileged  from  arrest  during  their  attendance 
on  Ck)ngres8,  and  in  going  to  and  returning  from  the  same,  except 
in  cases  of  treason,  felony,  and  breach  of  the  peace  (d).  These 
privileges  of  the  two  houses  are  obviously  necessary  for  their 
preservation  and  character;  and  what  is  still  more  important  to 
Uie  freedom  of  deliberation,  no  member  can  be  questioned  out  of 
the  house  for  any  sp>eech  or  debate  therein  (e). 

There  is  no  power  expressly  given  to  either  house  of  Con- 
gress to  punish  for  contempts,  except  when  commit- 
ted *  by  their  own  members;  but  in  the  case  of  Andet*-  [  *236  ] 
son,  who  was  committed  by  order  of  the  House  of  Bepre- 
sentatives,  for  a  contempt  of  the  house,  and  taken  into  custody 
hj  the sergeant-at- arms,  an  action  of  trespass  was  brought  against 

(a)  In  the  English  House  of  Commons  forty  members  used  to  forip  a  qaomm 
for  business,  but  in  1833  the  requisite  number  was  reduced  to  20. 

(6)  The  power  of  expulsion  is  in  its  nature  discretionary,  and  its  exercise 
of  a  more  summary  character  than  the  power  of  judicial  tribunals.  Case  of 
/.  8mUh,  1807. 

(c)  Art.  1,  sec.  5.  • 

(rf)  Art.  1,  sec.  6. 

(e)  Art.  1,  sec.  6.  The  question  whether  a  senator  or  member  of  the 
Home  of  Representatives,  was  liable  to  impeachment  for  conduct  in  his  leg* 
islative  capacity,  is  considered  by  Mr.  Justice  Story  in  his  Commentaries, 
▼ol.  ii.  p.  259 — 262;  and  the  weight  of  authority ,  and  the  reason  and  policy 
of  the  thing,  are  decidedly  in  the  negative,  apd  in  favour  of  the  principle 
that  members  of  Congress  should  be  exempt  from  impeachment  and  punish- 
ntent,  for  acts  done  in  their  collective  or  congressional  capacity. 
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the  officer,  and  the  question  on  the  power  of  the  house  to  com- 
mit for  a  contempt,  was  carried  by  writ  of  error  to  the  Supreme 
Conri  ot  the  United  States  (a).  The  court  decided,  that  the 
house  had  that  power,  and  that  it  was  an  impHed  power,  and  of 
vital  importance  to  .the  safety,  character,  and  dignity  of  the 
bouse.  The  necessity  of  its  existence  and  exercise,  was  founded 
tn  the  principle  of  self-preservation;  and  the  power  to  punish 
extends  no  further  than  imprisonment,  and  that  will  continue  no 
longer  than  the  duration  of  the  power  that  imprisons.  The  im- 
prisonment will  terminate  with  the  adjournment  or  dissolution 
6f  Congress  (6). 

The  House  of  Representatiyes  has  the  exdusiye  right  of  origi- 
nating all  bills  for  raising  revenue,  and  this  is  the  only  privilege 
that  house  enjoys  in  its  legislative  character,  which  is  not  shared 
equally  by  the  other;  and  even  those  hills  are  amendable  by  the 
Senate  in  its  discretion  (c) .  Tho  two  houses  are  an  entire  and  per- 
fect check  upon  each  other,  in  all  business  appertaining  to  legis- 
lati(5nt  and  one  of  them  cannot  even  adjourn,  during  the  session 
of  Congress,  for  more  than  three  days,  without  the  consent  of  the 
bther,  nor  to  any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting  (d).  * 

Powers  of  Congresa. — The  powers  of  Congress  extend  gener- 
ally to  all  subjects  of  a  national  natnra  Many  of  those  powers 
will  hereafter  become  the  subject  of  particular  observation  and 
Criticism.  At  present,  it  will  be  sufficient  to  observe,  generally, 
that  Congress  are  authorized  to  provide  for  the  common  defence 
and  general  welfare,  and  for  that  purpose,  among  other  express 
grants,  they  are  authorized  to  lay  and  collect  taxes, 
t*287]  *  duties,  imposts,  and  excises  ;*' — ^to  borrow  money  on 

(a)  Anderson  v.  Dunn,  6  Wheaton,  204. 

(b)  The  decision  of  the  Supreme  Court,  in  the  case  of  Anderson,  is  accom- 
panied with  a  course  of  reasoning  which  would  seem  to  be  sufficient  to  place 
the  authority  of  either  house  of  Congress  to  punish  contempts  and  breaches  of 
privileges  on  the  most  solid  toundation,  independent  of  the  absolute  author- 
ity of  the  decision.  The  constitutional  exercise  of  the  same  power  by  each 
House  of  Parliament  has  been  repeatedly  vindicated  in  Westminster  Hall,  in 
the  most  masterly  manner.  I^ord  Ch.  J.  De  Grey,  in  Rex  v.  Crosby,  3  JVtia. 
Rep.  188.  Lord  EUenborough,  in  Burdett  v.  Abbott^  14  EasCs  Rep.  1.  It 
is  a  power  inherent  in  all  legislative  assemblies,  and  is  essential  to  enable 
th'^m  to  execute  their  great  trusts  with  freedom  and  safety.  And  it  Ims  been 
frequently  exercised,  not  only  in  Congress,  but  by  the  respective  branches 
of  the  state  legislatures,  and  may  be  considered  as  indisputably  acknowl- 
edged and  settled.     Storj^s  Commentari€$,  vol.  ii.  305 — 317. 

{c)  Art.  1,  sec.  7.  {d)  Art.  1,  sec.  8. 

^'The  author's  rendition  of  this  section  is  ambigious;  leaving  it  ancertatli 

b46 


Lea  XI.]  THE  UNITED  STATES.  *  237 

the  credit  of  the  United  States; — to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the  Indian 
tribes; — to  declare  war,  and  define  and  punish  offences  against 
the  law  of  nations; — to  raise,  maintain,  and  govern  armies,  and 
a  navy; — to  organize,  ail^m,  and  discipline  the  militia;— and  to  give 
fuJl  efficacy  to  all  the  powers  contained  in  the  Constitution.  Some 
of  these  powers,  as  the  levying  of  taxes,  duties,  and  excises,  are 
concurrent  with  similar  powers  in  the  several  states;  but  in  most 
cases,  these  powers  are  exclusive,  because  the  concurrent  exercise 
of  them  by  the  states  separately,  would  disturb  the  general  har- 
mony and  peace,  and  because  they  would  be  apt  to  be  repugnant 
to  each  other  in  practice,  and  lead  to  dangerous  collisions.  The 
powers  which  are  conferred  upon  Congrese,  and  the  prohibitions 
which  are  imposed  upon  the  states^  would  seem,  upon  a  fair  and 
jnst  construction  of  them,  to  be  indispensable,  to  secure  to  /  this 
country  the  inestimable  blessings  of  union.  The  articles  of 
confederation,  digested  during  the  American  war,*intended  to 
confer  upon  Congress  powers  nearly  equal  to  t1  ose  with  which 
they  are  now  invested;  but  that  compact  gave  them  none  of  the 
means  requisite  to  carry  those  powers  into  effect.  And  if  the 
sentiment  wh^ch  has  uniformly  pervaded  the  minds  of  the  peo- 
ple of  this  country  be  a  just  one,  that  the  consolidated  union  of 
these  states  is  indispensable  to  our  national  prosperity  and  hap- 
piness— and  if  we  do  not  wish  to  be  once  more  guilty  of  the  great 
absurdity  of  proposing  an  end,  and  denying  the  means  to  attain 
it — then  we  must  conclude,  that  the  powers  conferred  upon  Con- 
gress are  not  disproportionate  to  the  magnitude  of  the  trust  con- 
fided  to  the  Union,  and  which  the  Union  alone  is  competent  to 
fulfil. 

Rules  of  Proceeding. — The  rules  of  proceeding  in  .each  house 
are  substantially  the  same;  and  though  they  are  essential  to  the 

Trbether  the  authority  to  provide  for  the  common  defence  and   general  wel 
fare  is  a  very  compreihensive  one  for  the  purposes  of  which  the  others  are 
given,  or  merely  a  power  to  dispose,  for  national  purposes,  of  the  taxes,  duties, 
imposts,  and  excises  laid  and  collected.     The  words  of  the  Constitution  are 
these: 

**The  Congress  shall  have  power — 

"1.  To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  -pAj  the 
debts  and  provide  for  the  common  defence  and  general  welfare  of  the  United 
States;  but  all  duties,  imposts,  and  excises  shall  be  uniform  throughout  the 
United  States: 

^*2.  To  borrow  mont»y  on  the  credit  of  United  States: 

"3.  To  regulate  commerce,''  &c.,  && 
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transaction  of  business  with  order  and  safety,  they  are  too  minute  to 
be  treated  at  length  in  an  elementary  survey  of  the  oonstitntional 
polity  and  general  jurisprudence  of  the  United  States.  The 
House  of  Bepresentatives  choose  their  own  Speaker,  but  the  Vice- 
President  of  the  United  States  is,  ex  officio,  President  of  the  Sen- 
ate, and  gives  the  casting  vote  when  they  are  equally  divided. 
The  proceedings  and  discussions  in  the  two  houses  are  public 
This  affords  the  community  early  and  authentic  informatioa  of 
the  progress,  reason,  and  policy  of  measures  pending  before  Con- 
gress, and  it  is  likewise  a  powerful  stimulus  to  industry,  to  re- 
search, and  to  the  cultivation  of  talent  and  eloquence  in  debate. 
Though  these  advantages  may  be  acquired  at  the  expense  of  much 
useless  and  protracted  discussion,  yet  the  balance  of  utility  is 
greatly  in  favour  of  open  deliberation;  and  it  is  certain,  from  the 
general  opposition  to  the  experiment  that  was  made  and  continued 
for  some  years  by  the  Senate  of  the  United  States,  of  sitting 
with  closed'  doors,  that  such  a  practice,  by  any  legislative  body 
in  this  countr}',  would  not  be  endured. 

The  ordinary  mode  of  passing  laws  is  briefly  as  follows  (a): 

(a)  See  the  standing  rules  and  ordem  of  the  House  of  Representaiwes,  printed 
in  1795.  by  Francis  Cliilds.  The  rules  and  forms  of  proceeding  in  le^sla- 
tive  bodies  are  not  only  essential  to  orderly  and  free  discussion  and  deliber- 
tion;  but  those  forms  become  substance,  for  they  operate  as  safeguards  ot 
liberty,  and  a  protection  to  the  minority  against  the  violence  and  tyranny 
of  the  majority.  It  was  an  observation  of  Mr.  Onslow,  for  many  years 
Speaker  of  the  English  House  of  Commons,  that  he  had  often  heard  old  and 
experienced  members  say,  that  nothing  tended  more  to  throw  power  into  the 
hands  of  administration,  than  a  neglect  of  or  departure  fVom  the  rules  of 
proceeding.  HatseWs  Precedents  of  Froceedings  in  the  House  of  Ckmimons,  and 
Jefferson^ 8  Manual  of  Parliamentary  PraciicCy  ought  to  be  thoroughly  studied 
by  all  leading  and  efficient  members  in  legislative  assemblies. 

Among  the  rules  of  the  House  of  Representatives,  the  establishment  of  what 
is  termed  the  previous  quextion,  is  of  great  importance.  It  is  understood  not 
to  apply  when  a  bill  or  motion  is  under  discussion  in  a  committee  of  the 
whole  house,  but  only  when  the  same  is  before  the  House  with  the  Speaker 
in  the  chair.  The  previous  question  is  admitted  when  demanded  by  a  ma- 
jority of  the  members  present,  and  it  enables  a  majority  at  any  time  to  put 
an  end  in  the  House  to  all  discussion,  and  to  put  the  minority  to  silence  by  a 
prompt  and  final  vote  on  the  main  question.  It  is  whether  the  question 
under  debate  shall  now  be  put,  and  until  it  is  decided,  it  precludes  all 
amendment  and  debate  of  the  main  question,  and  all  motions  to  amend, 
commit  or  postpone  the  main  question.  If  the  previous  question  be  decided 
affirmatively,  the  main  question  is  to  be  put  instantaneously^  and  oo  mem- 
ber is  allowed  to  amend  or  discuss  it.  The  previous  question  has  long  been 
in  use  in  the  English  House  of  Commons,  but  in  a  much  less  stern  and  im- 
perative form,  for  it  does  not  preclude  the  right  of  any  member  to  discnsH 
and  amend  the  main  question.  So,  during  the  period  of  the  Continental 
Congress  under  the  articles  of  confederation,  the  previous  question  was  re- 
ganled  rather  as  a  preliminary  in(]uiry  into  the  propriety  of  the  main  qnes- 
tion.  This  was  also  the  case  under  the  present  Constitution  of  the  United 
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One  day's  notice  of  a  motion  for  leave  to  bring  in  a  bill,  in  cases, 
of  a  general  nature  is  required.  Every  bill  must  have  three 
readings  previous  to  its  being  passed,  and  these  readings  must 
be  on  different  days,  and  no  bill  can  be  committed '  or  amended 
nntil  it  has  been  twice  read.  Such  little  checks  in  the  forms  of 
doing  business,  are  prudently  intended  to« guard  against  surprise 
or  imposition.  In  the  House  of  Representatives,  bills,  after  being 
twice  read,  are  committed  to  a  committee  of  the  whole 
House,  when  the  *  Speaker  leaves  the  chair,  and  takes  [  *  239  ] 
a  part  in  the  debate  as  an  ordinary  member,  and  a  chair- 
man is  appointed  to  preside  in  his  stead.  When  a  bill  has  passed 
one  house,  it  is  transmitted  to  the  other,  and  goes  through  a  sim- 
ilar form;  though,  in  the  Senate,  there  is  less  formality^nd  bills 
are  often  committed  to  a  select  committee,  chosen  by  ballot  If 
a  bill  be  altered  or  amended  in  the  house  to  which  it  is  trans- 
mitted, it  is  then  returned  to  the  house  in  which  it  originated, 
and  if  the  two  houses  cannot  agree,  they  appoint  committees  to 
confer  together  on  the  subject.  When  a  bill  is  engrossed,  and 
has  passed  the  sanction  of  both  houses,  it  is  transmitted  to  the 
President  of  the  United  States  for  his  approbation.  If  he  ap- 
proves of  the  bill,  he  signs  it. 

President's  Negative. — If  he  does  not,  it  is  returned,  with 
his  objections,  to  the  house  in  which  it  originated,  and  that  house 
enters  the  objections  at  large  on  their  journals,  and  proceeds  to 
reconsider  the  bill.  If,  after  such  reconsideration,  two  thirds  of 
that  house  should  agree  to  pass  the  bill,  it  is  sent,  together  with 
the  objections,  to  the  other  house,  by  which  it  is  likewise  recon- 
sidered, and,  if  approved  by  two  thirds  of  that  house,  it  becomes 
a  law.  But,  in  all  such  cases,  the  votes  of  both  houses  are  de- 
States  for  many  years.  Its  object  was  to  avoid  decision  on  delicate  questions 
as  inexpedient,  and  if  it  w&s  decided ^that  the  main  question  be  put,  the 
main  question  was  open  to  debate.  It  was  not  until  1811  that  the  previous 
question  attained  its  present  absolute  sway.  The  Han,  William  Gaston,  a 
member  of  the  house  of  representatives  from  North  Carolina  in  1816,  made 
a  froitleas  effort  to  expunge  the  previous  question  from  the  rules  of  the 
House.  His  speech  was  a  very  able  and  well-informed  discussion  of  the 
merits  of  the  rule,  and  he  regarded  it  as  a  formidable  instrument  of  tyranny 
of  majorities  over  minonties,  and  in  the  extent  to  which  it  is  carried,  with 
out  a  precedent  in  the  annals  of  any  free,  rleliberative  assembly. 

Legislation  was  a  science  cultivated  with  so  much  care  and  refinement 
among  the  ancient  Romans,  that  they  had  laws  to  instruct  them  how  to  make 
laws.  The  Iass  Licinia,  and  Lex  Ebutta,  the  Lex  Copcilia,  and  Lex  Didia.  pro- 
vided checks,  that  the  law  should  not  unintentionally  contain  any  particular 
personal  privileges,  or  weaken  the  force  of  former  lavra,  or  be  crowded  with 
moltiiarioiis  matter.  Gravina,  De  Ortu  ei  Ftogreaau  Juris  Civilis^  lib.  1,  ch.  29. 
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termined  hj  yeas  and  nays,  and  the  names  of  the  persons  voting 
for  and  against  the  bill  are  entered  on  the  jonmala  If  any  bill 
shall  not  be  returned  by  the  President  within  ten  days  (SandavB 
excepted)  after  it  shall  have  been  presented  to  him,  the  same 
becomes  a  law,  equally  as  if  he  had  signed  it,  unless  Congress, 
by  adjournment,  in  the  meantime,  prevents  its  return,  and  then 
it  does  not  become  a  law  (a). 

The  practice  in  Congress,  and  especially  in  the  second  or  last 
session  of  each  Congress,  of  retaining  most  of  their  bills  until 
within  the  last  ten  days,  is  attended  with  the  disadvantage  of 
shortening  the  time  allowed  to  the  President  for  perusal  and  re- 
flection upon  them,  and  of  placing  within  the  power  of  the  Preei- 
^dent,  the  absolute  negative  of  every  bill  presented  within 
[*240]  the  last  ten  days  preceding  the  4th  of  ^  March;  and 
this  he  can  effect  merely  by  retaining  them  without  being 
obliged  to  assign  any  reason  whatever;  for  he  is  entitled  to  ten 
days  to  deliberate.  Most  of  the  bills  that  are  presented  to  the 
President  in  the  second  session  of  every  Congress,  were,  a  few 
years  ago,  presented  to  him  within  the  last  ten  days,  and  gen- 
erally within  the  last  two  days;  but  the  rules  of  Congress  have 
latterly  checked  the  evils  and  danger  of  such  an  accumulation  of 
business  on  the  last  days  of  the  session. 

This  qualified  negative  of  the  President  upon  the  formation  of 
laws,  is,  theoretically  at  least,  some  additional  security  against  the 
passage  of  improper  laws,  through  prejudice  or  want  of  due  re- 
flection ;  but  it  was  principally  intended  to  give  to  the  President 
a  constitutional  weapon  to  defend  the  executive  department,  as 
well  as  the  just  balance  of  the  Constitution,  against  the  usurpa- 
tions of  the  legislative  power.  To  enact  laws  is  a  transcendant 
power  ;  and  if  the  body  that  possesses  it  be  a  full  and  equal  rep- 
resentation of  the  people,  there  is  danger  of  its  pressing  with  de- 
structive weight  upon  all  the  other  parts  of  the  machinery  of  the 
government  It  has,  therefore,  been  thought  necessary,  by  the 
most  skilful  and  most  experienced  artists  in  the  science  of  civil 
polity,  that  strong  barriers  should  be  erected  for  the  protection 
and  security  of  the  other  necessary  powers  of  the  government 
Nothing  has  been  deemed  more  fit  and  expedient  for  the  purpose, 
than  the  provision  that  the  head  of  the  executive  department 


(a)  Art  1,  sec.  7. 
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should  be  so  constituted,  as  to  secure  a  requisite  share  of  inde- 
pendence, and  that  he  should  have  a  negative  u[>on  the  passing 
of  kws  ;  and  that  the  judiciary  power,  resting  on  a  still  more 
permanent  basis,  should  have  the  right  of  determining  upon  the 
validity  of  laws  by  the  standard  of  the  Constitution.     A  qualified 
negatiye  answers  all  the  salutary  purposes  of  an  absolute  one,  for 
it  is  not  to  be  presumed  that  two  thirds  of  both  houses  of  Con- 
gress, on  reconsideration,  with  the  reasoning  of  the  President  in 
opposition  to  the  bill  spread  at  large  upon  their  jour- 
nals, will  ever  concur  in  any  unconstitutional  *  measure.  [  *  241  ] 
lu  the  English  constitution,  the  king  has  an  absolute 
negative  ;  but  it  has  not  been  necessary  to  exercise  it  since  the. 
time  of  William  IIL     The  influence  of  the  crown  has  been  ex- 
erted in  a  more  gentle  manner,  to  destroy  any  obnoxious  measure 
in  its  progress  through  the  two  houses  of  Parliament.     Charles 
I  stood  for  a  long  time  upon  the  strict  and  forbidding  rights  of 
bis  prerogative  ;  but  he  was  compelled,  by  the  spirit  and  clamour 
of  the  nation,  to  give  his  assent  to  bills  which  cut  down  that  pre- 
rogative, and  placed  the  power  of  government  in  the  hands  of 
the  Parliament.     The  peremptory  veto  of  the  Roman  tribunes, 
who  were  placed  at  the  door  of  the  Senate,  would  not  be  recon- 
cilable with  the  spirit  of  deliberation  and  independence  which 
distinguishes  the  councils  of  modern  times.     The  French  consti- 
tatdon  of  1791,  a  laboured  and  costly  fabric,  on  which  the  philos- 
ophers and  statesmen  of  France  exhausted  all  their  ingenuity, 
aiid  which  was  prostrated  in  the  dust  in  the  course  of  one  year 
from  its  existence,  gave  to  the  king  a  negative  upon  the  acts  of 
the  legislature,  with  some  very  feeble  limitations.     Every  bill  was 
to  he  presented  to  the  king,  who  might  refuse  his  assent ;  but  if 
the  two  following  legislatures  should    successively  present  the 
same  bill  in  the  same  terms,  it  was  then  to  become  a  law.     The 
constitutional  negative  given  to  the  President  of   the  United 
States,  appsars  to  be  more  wisely  digested  than  any  of  the  ex- 
amples which  have  been  mentioned  (a). 

ia)  The  oiganization  of  the  two  houses  of  Congress,  and  the  principles  on 
which  it  rests,  were  profoundly  discussed  in  the  Federalisiy  from  No.  52  to 
Xa  214,  inclusive.  There  is  no  work  on  the  subject  of  the  Constitution, 
and  on  republican  and  federal  government  generallj',  that  deserves  to  he 
more  thoroughly  studied.  The  Federalist  appeared  orijginallyin  a  series  ot 
tinmbers,  published  in  the  New  York  daily  papers,  between  October,  1787, 
and  Jane.  1788.  They  were  read  with  admiration  and  enthusiasm  as  they 
nccessively  appeared,  and  by  no  person  more  so  than  the  author  of  this 
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[*243]  *  LECTURE  XIL 

OF  JUDICIAL  CONSTRUCTIONS  OF  THE  POWERS  OF  CONGRESS. 

I  PBOOEKD  to  consider  the  cases  in  which  the  powers  of  Congress 
have  been  made  the  subject  of  judicial  investigation  (a). 

Priority  of  the  United  States  as  a  Creditor.— (1.)  Con- 
gress have  declared  by  law,  that  the  United  States  were  entitled 

note,  who  made  a  fruitless  attempt  at  the  time  to  abridge  them  for  the  ben- 
efit of  a  country  village  print.  No  constitution  of  government  ever  received 
a  more  masterly  and  successful  vindication.  I  know  not,  indeed,  of  any 
work  on  the  principles  of  free  government,  that  is  to  be  compared,  in  in- 
struction and  intrinsic  value,  to  tills  small  and  unpretending  volume  of  the 
Federalist ;  not  even  if  we  resort  to  Aristotle,  Cicero,  Machiavel,  Montesquieu, 
Milton,  Locke,  or  Burke.  It  is  equally  admirable  in  the  depth  of  its  wis- 
dom, the  comprehensiveness  of  its  views,  the  sagacity  of  its  reflections,  and 
the  fearlessness,  patriotism,  candour,  simplicity,  and  elegance  vrith  which 
its  truths  are  uttered  and  recommended.  Mr.  Justice  Story  acted  wisely  in 
making  the  Federalist  the  basis  of  his  Commentary  ;  and  as  we  have  had 
the  experience  ol  nearly  fifty  years  since  the  Federalist  was  written,  the 
work  of  Judge  Story  is  enriched  with  the  results  of  that  experience,  and  it 
is  written  in  the  same  free  and  liberal  spirit,  with  equal  exactness  of  re- 
search and  soundness  of  doctrine,  and  with  great  beauty  and  elegance  of 
composition. 

.  (a)  Mr.  Justice  Story,  in  his  CommentoHea  on  the  Constitution  of  the  United 
States,  vol.  i.  p.  382 — 442,  has  given  a  very  rational  view  of  the  rules  of  in- 
terpretation applicable  to  the  Constitution.  I  have  confined  myself,  in  this 
lecture,  to  those  authoritative  expositions  which  have  been  given  to  it  by  the 
courts  of  the  Uuited  States;  and  I  agree  entirely  with  that  learned  commen- 
tator, that  we  are  to  look  to  the  instrument  itself,  **as  a  constitution  of 
government  ordained  and  established  by  the  people  of  the  United  States." 
The  instrument  furnishes  essentially  the  means  of  its  own  interpretation; 
and  to  resort  to  it  was  the  practice  of  the  late  Chief  Justice  Marshall,  in 
those  clear  and  admirable  judicial  views  of  the  constitution,  which,  so  far  as 
they  go,  leave  us  nothing  more  perfect  to  expect  or  desire.  It  is,  at  the 
same  time,  just  and  true,  that  *'the  most  unexceptionable  source  of  cof lateral 
interpretation  is  from  the  practical  exposition  of  the  government  itself,  in 
its  various  departments,  upon  particular  questions  discussed,  and  settled 
upon  its  own  intrinsic  merits.  These  approach  the  nearest  in  their  own 
nature  to  judicial  expositions;  and  have  the  same  general  recommendation 
that  belongs  to  the  latter.  They  are  decided  upon  solemn  argument,  pro  re 
fia^a,-upon  a  doubt  raised,  upon  a  lis  motci,  upon  a  deep  sense  of  their  im- 
portance and  difiiculty,  in  the  face  of  the  nation,  with  a  view  to  present 
action,  in  the  midst  of  jealous  interests,  and  by  men  capable  of  urging,  or 
repelling,  the  grounds  of  argument,  from  their  exquisite  genius,  their  com- 
prehensive learning,  or  their  deep  meditation  upon  the  absorbing  topic'' 
8tory^8  Oomtn,  voL  i.  p.  392.    See  also,  infra,  p.  313,  to  S.  P. 
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to  priority  of  payment  oyer  private  creditors,  in  cases  of  insol- 
Teacy,  and  in  the  distribution  of  the  estates  of  deceased  debtors. 
The  act  of  Congress  of  31st  July,  1789,  sec.   21,  confined  the 
priority  to  cnstom-honse  bonds.     The  act  of  4th  Aiigost,  1790, 
ch.  35,  sec.  45.  limited  the  priority  in  the  same  manner.     The 
act  of  2d  May,  1702,  placed  the  surety  in  a  custom-house  bond, 
who  paid  the  debt,  on  the  same  footing,  in  respect  to  priority,  as 
the  United  States;  and  it  confined  the  cases  of  insolvency  men- 
tioned in  the  former  law,  to  those  of  a  voluntary  assignment,  and 
of  attachments  against  absconding,  concealed  or  absent  debtors. 
The  act  of  3d  March,  1797,  ch.  74,  sec.  5.  went  further,  and  gave 
the  United  States  a  preference  in  all  cases  whatsoever,  whoever 
might  be  the  debtor,  or  however  he  might  be  indebted,  in  case 
the  debtor  became  insolvent,  or  the  assets  in  the  hands  of  his  re- 
presentatives, after  his  death,  were  insufficient  to  pay  his  debts. 
This  priority  was  declared  to  extend  to  cases  in  which  the  insol- 
vent debtor  had  made  a  voluntary  assignment  of  all  his  property, 
or  in  which  his  effects  had  been  attached  as  an  absconding,  con- 
cealed or  absent  debtor,  or  in  which  an  act  of  legal  bankruptcy 
had  been  committed.'     The  act  of  March  2d,  1799,  ch. 
128,  sec.  65,  provided,  that  in  the  like  cases  *  of  insol-  [  *  244  ] 
vency,  or  where  any  estate  in  the  hands  of  executors, 
adminstrators,  or  assignees,  should  be  insufficient,  debts  due  to 
the  United  States,  on  bonds  taken  under  the  collection  act,  should 
have  preference;  and  sureties  in  such  bonds,  on  paying  the  same, 
had  the  same  preference  as  was  reserved  to  the  United  States.^ 

*  The  foregoing  provisions  of  the  act  of  1797  are  continued  in  force  by  Rev. 
Btat.  I  3466.  The  enacting  clnuse  contemplates  two  cases  only:  death  of  a 
debtor  without  leaving  sufficient  assets;  or  his  insolvency.  Tbe  proviso  is 
introduced  to  explain  the  meaning  of  'insolvency,"  and  declares  that  this 
term  shall  extend  to  three  cases,  namely: — 

1.  Voluntary  assignment  by  a  debtor  of  all  his  property  for  the  benefit  of 
his  creditors. 

2.  Attachment  of  his  effects  as  those  of  an  absent,  concealed,  or  abscond- 
ing debtor. 

3.  Bankruptcy,  or  legal  insolvency. 

The  use  of  the  term  **bankruptcy  V  bas  no  reference  to  the  law  of  England, 
and  an  act  which  would  there  be  an  act  of  bankruptcy  may  not  be  such 
under  these  provisions.  The  act  of  bankruptcy  which  they  contemplate  is 
an  assignment  (probably  compulsory)  made  by  virtue  of  State  bankrupt 
laws,  or,  it  may  be,  of  United  States  bankrupt  laws,  when  there  are 
OTch  in  force.  Conard  v.  Nicoll,  4  Pet.  291,  307  (1830).  In  Prince  i;.  Bart- 
lett,  8  Cranch.  431,  433  (1814),  it  is  remarked  that  "in  acts  lately  passed"  on 
this  subject  '*the  words  inwlvency  and  bankruptcy  are  both  adopted  and  ap- 
pear to  be  used  as  synonymous."    See  post^  p.  247. 

'  This  piovision,  as  embodied  in  Kev.  Stat  2  3468,  applies  to  the  case  of 
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Those  were  the  legislative  provisions,  giving  preference  to 
debts  due  to  the  Uoit«d  States;  and  in  Fisher  v.  Blight  (a),  the  au- 
thority of  Congress  to  pass  such  laws  was  drawn  in  questioo. 
The  point  discussed  in  that  case  was,  whether  the  United  Stcites, 
as  holders  of  a  protested  bill  of  exchange  negotiated  in  the  ordi- 
nary course  of  trade,  were  to  be  preferred  to  the  general  cred- 
itors, when  the  debtor  becomes  bankrupt'  The  Supreme  Court 
desided,  that  the  acts  of  Congress,  giving  that  general  priority 
to  the  United  States,  were  constitutional.  It  was  a  power  founded 
on  the  authority  to  make  all  laws  which  should  be  neceesary  and 
proper  to  carry  into  effect  the  powers  vested  by  the  Constitution 
in  the  government  of  the  United  States.  Where  the  end  was 
within  the  lawful  powers  of  the  government.  Congress  possessed 
the  choice  of  the  means,  and  were  empowered  to  use  any  means 
which  were  in  fact  conducive  to  the  exercise  of  the  powers  grant- 
ed. The  government  is  to  pay  the  debts  of  the  Union,  and  must 
be  authorized  to  use  the  means  most  eligible  to  effect  that  object 
It  has  a  right  to  make  remittances  by  bills  or  otherwise,  and  to 
take  those  precautions  which  will  render  the  transaction  safe.  If 
this  claim  of  priority  interferes  with  the  right  of  the  state  sover- 
eignties, respecting  the  dignity  of  debts,  and  defeats  the  meas- 
ures which  they  would  otherwise  have  a  right  to  adopt  to  secure 
themselves,  it  is  a  necessary  consequence  of  the  supremacy  of  the 
laws  of  the  Union,  on  all  subjects  to  which  the  legislative  power 
of  Congress  extends. 

The  principle  was  here  settled,  that  the  United  States 
[  *  245  ]  are  ^entitled  to  secure  to  themselves  the  exclusive  priv- 
ilege of  being  preferred  as  creditors  to  private  citizens, 
and  even  to  the  state  authorities,  in  all  cases  of  the  insolvency  or 
bankruptcy  of  their  debtor.  But  the  court  observed,  that  no  lien 
was  created  by  the  statutes  giving  the  preference.  No  bona  fide 
transfer  of  property  in  the  ordinary  course  of  business  was  over- 
reached. It  was  only  a  priority  of  payment,  which,  under  differ- 
ent modifications,  was  a  regulation  in  common  use;  and  a  bona 

(a)  2  Craiieh,  358. 


"any  bond  given  to  the  United  States,"  and  in  favor  of  the  '^surety,  his 
executor,  administrator,  or  assignee.'* 

'  The  act  of  Jane  7,  1878,  c.  160,  20  Stat  at  L.  99,  repealed  the  federal 
bankrupt  law  then  in  force;  bnt  by  such  repeal  the  stat^  were  enabled  to 
again  legislate  on  the  subject 
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fide  alienatioxi  of  property,  before  the  right  of  priority  attached, 
was  admitted  to  be  good. 

The  next  case  that  brought  into  discassion  this  question  of 
priority,  was  that  of  the  United  States  v.  Hooe  (a).  It  was  there 
held,  that  the  priority  to  which  the  United  States  were  entitled, 
did  not  partake  of  the  character  of  a  lien  on  the  property  of  pub- 
lic debtors.  The  United  States,  in  the  mere  character  of  cred- 
itor, have  no  lien  on  the  real  estate  of  their  debtor.  If  the  prior- 
ity existed  from  the  time  the  debt  was  contracted,  and  the  debtor 
should  continue  to  transact  business  with  the  world,  the  incon- 
Tenience  would  be  immense.  The  priority  onJy  applied  to  cases 
where  the  debtor  had  become  actually  and  notoriously  insolvent, 
and,  being  unable  to  pay  his  debts,  had  made  a  voluntary  assign- 
ment of  all  his  property,  or,  having  absconded  or  absented  him- 
self, his  property  had  been  attached  by  process  of  law.  A  bona 
fide  conveyance  of  part  of  the  property  of  the  debtor,  not  fot  the 
frandnlent  purpose  of  evading  the  law,  but  to  secure  a  fair  cred- 
itor, is  not  a  case  within  th^  act  of  Congress  giving  priority  (b). 
In  this  case  of  the  United  States  v.  Hooe,  a  collector  of  the  rev- 
enue had  mortgaged  part  of  his  property  to  his  surety 
in  his  official  bond,  to  ^indemnify  him  from  his  respon-  [  *  246  ] 
sibility  as  surety,  and  to  secure  him  from  his  existing 
and  future  endorsements  for  the  mortgagor  at  bank;  and  the 
mortgage  was  held  valid  against  the  claim  of  the  United  States 
although  the  collector  was,  in  point  of  fact,  unable  to  pay  all 
his  debts  at  the  time  the  mortgage  was  given,  and  althongh 
the  mortgagee  knew,  when  he  took  the  mortgage,  that  the  mort- 
gagor was  largely  indebted  to  the  United  States. 

Afterwards,  in  Harrison  v.  Sterry  (c),  it  was  held,  that  in  the 
distribution  of  a  bankrupt's  effects,  the  United  States  were  en- 
titled to  their  preference,  although  the  debt  was  contracted  by  a 
foreigner  in  a  foreign  country,  and  the  United  States  had  proved 
their. debt  under  a  commission  of  bankruptcy.  Though  the  law 
of  the  place  where  the  contract  is  made,  be,  generally  speaking, 
the  law  of  the  contract,  yet  the  right  of  priority  forms  no  part  of 

(a)  8  Oraneh,  73. 

(&)  U.  S.  V.  Hooe,  nip.  United  States  v.  Clark,  1  Paine^B  Rep,  629.  United 
States  0.  Mnnroe,  5  Mawn's  Rep  572.  United  States  v.  Hawkins,  16  Martin's 
Lommama  Rep.  317.  In  Eneland  a  provisional  assignment  in  bankruptcy  will 
defeat  the  king's  extent,  if  it  precedes  the  test  of  the  writ.  King  v.  Crump, 
IMkt'b  Rep,  126.     Lord  Eldon,  14  Vesejf's  Rep.  88. 

(e)  5  QnmefL  289. 
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the  contract  The  insolvency  which  was  to  entitle  the  United 
States  to  a  preference,  was  declared,  in  Prince  v.  Bartlett  (a),  to 
mean  a  legal  and  known  insolvency,  manifested  by  some  notori- 
ous act  of  the  debtor,  pursuant  to  law.'  This  was  giving  to  the 
world  some  reasonable  and  definite  test  by  which  to  ascertain  the 
existence  of  the  latent  and  dangerous  preference  given  by  law  to 
the  United  States.  In  this  last  case,  the  effects  of  an  insolvent 
debtor,  duly  attached  in  June,  were  considered  not  to  be  liable  to 
the  claim  of  the  United  States,  on  a  custom-house  bond  given 
prior  to  the  attachment,  and  put  in  suit  in  August  following.  The 
private  creditor  had  acquired  a  lien  by  his  attachment,  which 
could  not  be  divested  by  process  on  the  part  of  the  United 
States  subsequently  issued.  Nor  vnll  the  lien  of  a  judgment 
creditor,  duly  perfected,  be  displaced  by  the  mere  priority  of  the 
United  States.  The  word  insolvency,  in  the  acts  of  Congress,  of 
1700,  1797,  and  1799,  means  a  legal   insolvency,  and  a  mere 

state  of  insolvency,  or  inability  in  a  debtor  to  pay  all 
[  *  247  ]  his  *  debts,  gives  no  right  of  preference  to  the  United 

States,  nnless  it  be  accompanied  by  a  voluntary  assign- 
ment of  all  the  property,  for  the  benefit  of  creditors,  or  by  some 
legal  act  of  insolvency.  If,  before  the  right  of  preference  has 
accrued,  the  debtor  has  made  a  bona  fide  conveyance  of  his  estate 
to  a  third  person,  or  has  mortgaged  the  same  to  secure  a  debt,  or 
•if  the  property  has  been  seized  under  an  execution,  the  property 
is  divested  from  the  debtor,  and  cannot  be  made  liable  to  the 
United  States  (b). 

(a)  8  Cranch  431. 

(6)  Thelliisson  v.  Smith,  2  IVheaton,  399.  Gonard  v.  the  Atlantic  Insnr- 
ance  Company,  1  Peters^  U.  8.  Rep.  386.  Brent  v.  Bank  of  Washington,  10 
Pei^rsy  596.  The  priority  of  the  U.  S.  does  not  effect  any  /ten,  general  or 
specific,  existing  when  the  event  took  place,  which  gave  theUnit^  States  a 
claim  of  priority,  nor  prevent  the  transmission  of  the  property  to  assignees, 
executors  and  administrators  subject  to  the  lien.  lb.  In  England,  in  the 
case  of  Giles  v.  Grover,  before  the  House  of  Lords,  (9  Bing.  Sep.  128,)  it 
was  decided,  after  a  most  elaborate  discussion,  in  conformity  with  the 
opinions  of  a  majority  of  the  twelve  judges,  that  the  goods  of  a  debtor  al- 
ready seized  under  Sifi.  fa.^  at  the  suit  of  a  subject,  but  not  sold,  might  be 
taken  under  a  writ  of  extent  for  a  debt  of  the  crown,  and  which  writ  of  ex- 
tent was  tested  after  the  seizure  under  the  fl.  fa.  The  seizure  under  the  f- 
fa.  was  considered  as  not  divesting  the  debtor  of  his  general  property  in  the 
goods  seized,  or  in  any  manner  altering  the  property,  and  that  no  property 
was  thereby  acquired  therein  by  the  execution^  creditor,  or  by  the  sheriff. 
The  claims  of  the  crown  and  the  subject  on  the  goods  were  held  to  stand  in 
equal  degree,  and  the  two  executions  to  be,  in  effect,  concurrent;  and  in  such 
cases  the  king*s  prerogative  had  the  preference.  Quandoju8  Domini  Begi^^ 
subditi  insimul  concurrurU  jus  regis  prseferri  debet.     (9  Co.  129,  b.)   The  sheriff 

256 


Lee.  XII.]  THE  UNITED  STATES.  ♦  24T 

Tho  United  States  have,  accordingly,  a  prefeffeoce  as  creditors, 
to  the  extent  above  declared,  in  four  cases/  viz.  (h)  In  the  case- 
of  the  death  of  the  debtor  wi  thoat  sufficient  assets ;  (2»)  bankruptcy 
or  legal  insolvency  manifested  by  some  act  pursuant  io  law;  (3.)  a 
voluntary  assignment  by  the  insolvent  of  all  his  property^  to  pay 
his  debts;  (4. )  in  the  ease  of  an  absent,  concealed,  or  absconding 
debtor,  whose  effects  are  attached  by  process  of  law.  The  priority 
was  intended  to  operate  only  where,  by  law,  or  by  the  act  of  the 
debtor,  his  property  was  sequestered  for  the  use  of  his  creditors; 
and  it  is  proper  that  this  prerbgative  right  of  the  United  States 
should  be  strictly  oonsianed,  and  precisely  defined,  for  it  is  in 
derogation  of  the  g^ieral  rights  of  creditors  (a). 

had  the  legal  custody  of  the  goods,  and  a  special  property  in  them  by  virtue 
ot  the  seizure,  lor  the  purpose  of  protection  and  sale;  bat  until  the  sale, 
which  was  the  dividing  line  as  to  the  ownership  of  the  gooda^  the  absolute 
prr»perty  of  the  debtor  wa«  not  altered  or  divested.  The  priority  of  the 
government  claims  in  this  country  is  not  carried  to  that  extent,  according  to 
the  opinion  of  Judge  Washington^  in  Thellusson  r.  Smith;  but  it  is  to  beob- 
aervod,  that  the  observation  of  Judge  Washington  was  a  mere  dictum,  and 
not  a  taming  point  in  the  case.  The  same  remark  applies  to  what  was  said 
by  the  jndge  who  delivered  the  opinion  of  the  court  in  Conard  r.  The  At- 
lantic Ins.  Company;  for  the  dictum  wasqaoted  in  the  course  of  the  opinion 
incidentally,  and  without  any  criticism  upon  it,  or  particular  attention  to 
it.  In  Hoke  v,  Henderson,  (3  Dev.  N.  C.  Sep.  17),  Jodge  Ruffin  consid- 
ered the  prerogative  of  the  sovereign,  as  to  priority,  equally  applicable 
here  as  in  England,  and  that  it  went  to  the  extent  claimed  in  the  above  case 
of  Giles  «.  Grover.  On  the  other  hand,  iu  Wiloox  v.  Wain,  10  8er§.  &  Raw, 
380,  and  in  U.  States  v.  Mechanics'  Bank,  Gilpin,  51,  it  was  held  that  the 
priority  of  the  U.  States  gave  no  lien  on  property  seized  under  a  fieri  facias, 
when  the  lien  accrued,  for  the  debtor  was  divested  of  the  property. 

(fl)  Watkins  v.  Otis,  2  Pickering^ s  Sep.  102.  The  priority  given  by  law  to 
the  United  States  does  not  extend  to  the  real  estate,  or  the  proceeds  of  the 
real  estate  belonging  to  or  vested  in  the  heirs  of  the  debtor.  The  priority 
does  iiot  attach  as  against  the  keir^  but  only  when  the  real  estate,  or  the  pro- 
ceeds thereof,  passes  to,  or  is  vested  by  law  in  the  hands  of  an  as^^ignee  of 
an  insolvent  debtor,  or  of  his  executors,  or  administrators.  United  States  r. 
Crookshank,  1  Edtc.  Ch.  Rep.  233.  It  does  not  extend  so  as  to  take  the  prop- 
erty of  a  partner  in  partnership  effects,  to  pay  the  separate  debt  <.f  such 
partner,  when  the  partnership  effects  are  not  sufficient  to  satisfy  the  cred- 
itors of  the  partnership.  United  States  r.  Hack,  8  Peters^  U.  S.  Rep.  271.  It 
does  not  extend  so  as  to  reach  the  allowance  made  by  the  judge  of  probates 
to  the  widow  of  the  deceased  debtor  under  the  law  of  distribution  of  in- 
testate's estates.  Postmaster  General  r.  Robbins,  Ware's  Rep.  1G5.  It  does  not 
extend  to  a  surety  to  a  custom-house  bond,  so  as  to  entitle  him,  after  paying 
the  debt,  to  be  subrogated  .to  the  rights  of  the  United  States  as  against  his 
oo-snrety,  o;"  to  give  his  demand  for  contribution  a  preference  over  other 
creditors.  Pollock  v.  Pratt  &  Haney,  2  Wash.  C.  C.  Rep.  490.  Bank  v. 
Adger,  2  JTUPh  S.  C.  Rep.  266.  But  this  priority,  as  given  by  the  statute  of 
1797,  applies  to  equitable  as  well  as  legal  debts.  Howe  v.  Sheppard,  2  Sum- 
«er,  132.  It  was  further  held,  in  Beaston  v.  Fai-mer's  Bank  of  Delaware, 
12  Petert,  102.  that  no  lien  was  erected  by  the  statute  of  March  ."kl,  1797, 
and  that  the  priority  established  by  it  could  never  attach  while  the  debtor 
'8eeaii<e,p.  243,  n.  1. 
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The  goverainent  was  a  priyileged  creditor,  under  the  Romao 
law,  and  entitled  to  priority  in  the  payment  of  debts.  The  cessio 
bonorum  was  made  subject  to  this  priority.  This  is  generally 
the  case,  in  all  modern  bankrupt  and  insolvent  laws.  In  England, 
the  king's  claim  is  preferred  to  that  of  a  subject,  provided  the 
king's  process  was  commenced  before  the  subject  had  obtained 

judgment  (a).  As  to  the  fiscal  lien  of  the  government  of 
[*  248  J  the  United  States, it  *was  held,  in  Harris  t*.  Dennie(&), 

that  the  government  had  a  lien  on  gt>ods  imported,  for 
the  payment  of  duties  accruing  on  them,  and  not  secured  by 
bond;  and  that  the  United  States  were  entitled  to  the  custody  of 
the  goods  until  the  duties  were  paid  or  secured,  and  any  attach- 
ment of  the  goods  under  state  process,  during  such  custody,  was 
void.  On  the  other  hand,  it  was  held,  that  the  government  had 
no  general  lien  on  the  goods  of  the  importer,  for  duties  due  by 
him  upon  other  importations  (c). 

continues  the  owner  and  in  poaseasion  of  the  property,  though  he  be  unable 
to  pay  hia  debts — that  no  evidence  of  hia  insolvency  can  be  received,  until 
lie  has  been  divested  of  his  property,  and  when  thus  divested,  the  person 
who  takes  the  title  becomes  a  trustee  for  the  United  States. 

(a)  Stat.  Hen.  VIII.  ch.  39. 

(ft)  3  Peters'  U.  S.  Rep.  292. 

(c)  In  Maryland,  by  statute,  possed  in  1778.  the  commenoement  of  a  suit 
hff  (he  state  against  a  public  debtor,  created  a  lien  on  the  lands  of  the  debtor* 
and  a  preference  over  all  other  creditors,  who  had  not,  prior  to  the  com- 
mencement of  the  suit,  secured  a  lien  by  judgment,  mortgage,  or  otherwise. 
Davidson  v.  Clayland,  1  Harr.  &  Johns.  546.  The  preference  in  payment  of 
debts  was  a  branch  of  government  prerogative  at  common  law,  and  it  was 
introduced  as  such  into  Maryland.  It  is  the  law  still,  where  the  property 
of  the  debtor  remains  in  hand,  and  there  be  no  lien  standing  in  the  way. 
State  of  Maryland  v.  Bank  of  Maryland.  6  Oitl  &  Johnson,  205.  In  Con- 
necticut the  state  has  a  priority  of  claim  against  the  the  estate  of  an  insol- 
vent debtor;  and  state  sureties  paying  the  debt,  have  the  same  privil^e. 
Repined  Statutes  of  Connecticut^  1826,  p.  212.  The  state  preference  rests,  in 
this  country,  upon  statute;  and  the  common  law  gives  none  over  other 
creditors.  The  State  «.  Harris,  2  Bailey's  8.  C.  Rep.  698.  Keckley  r. 
Keckley,  2  HilPs  S.  C.  Ch,  Rep.  256.  The  common  law  prerogative  of  the 
king  to  be  paid  in  preference  to  all  other  creditors,  is  therefore  not  univer- 
sally' adopted  in  this  country.  It  prevails  in  the  government  of  the  United 
States,  and  in  Maryland,  N.  Carolina,  Indiana,  Connecticut,  &c.,  but  not  in 
S.  Carolina.  In  Georgia,  state  taxes  have  preference  over  all  incumbrances 
whatsoever.  State  v.  Peraberton,  Dudley's  Rep.  15.  In  Indiana,  the  state 
has  preference  of  all  other  creditors,  and  real  and  personal  estate  is  bound 
on  behalf  of  the  state  from  the  teste  of  the  first  process.  R.  Statuies,  1838, 
p.  283. 

As  to  the  lien  of  judgments  obtained  by  individuals  in  the  federal  ooarta, 
it  was  decided  in  the  circuit  court  of  the  United  States  in  New  York,  in 
November,  1829,  in  the  case  of  Koniy  v.  Bayard,  that  judgments  in  the  cir- 
cuit and  district  courta  of  New  York  were  a  lien  upon  lands  as  against  sub- 
sequent purchasers.  fW)m  the  time  they  were  regularly  docketed,  according 
to  the  practice  of  those  courts,  and  that  the  usage  of  docketing  those  judg- 
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Congress  may  Create  a  Bank. — (2.)  The  next  case  which  called 

forth  a  consiractioa  from  every  part  of  the  government,  as  to  the 
implied  powers  of  Congress,  was,  whether  Congress  had  power  to 
incorporate  a  bank.  In  the  year  1701,  the  Secretary  of  the  Treas- 
ury had  recommended  the  institution  of  a  national  bank,  as  being 
of  primary  importance  to  the  prosperous  administration  of  the 
finances,  and  of  the  greatest  utility  in  the  operations  connected 
with  the  support  of  public  credit  But  the  bill  for  establishing 
a  bank  was  opposed  in  the  House  of  Representatives,  as  not  au- 
thorized by  the  Constititution.  It  was  contended,  that 
the  government  of  the  United  *  States  was  limited  to  [  *  249  ] 
theexeroise  of  the  enumerated  powers,  and  that  the  power 
to  incorporate  a  bank  was  not  one  of  them,  and,  if  vested  in  the 
government,  it  must  be  an  implied  power;  and  it  was  contended, 

ments  had  preYailed  since  1795.  The  same  doctrine  was  assumed  In  refer- 
ence to  jadgments  in  the  federal  courts  in  Pennsylvania,  in  the  case  of  Gon- 
ard  V.  Atlantic  Ins.  Co.,  1  PetevB^  U.  8.  Rep,  ^B6;  and  the  principles  con- 
tained in  this  last  case  were  reviewed  and  confirmed  in  Conud  v.  Kicoll,  4 
Pdcri^  U,  &  Rep.  291.  The  same  rale  as  to  jadgments  in  the  eircnit  conrt 
of  the  United  States  in  Ohio.  5  Hammond*8  Rep.  400.  There  is  no  act  of 
Congress  making  judgments  in  the  U.  S.  courts  a  lien  on  lands.  Snch  alien 
depends  npon  the  local  laws  of  the  state  where  the  land  lies.  Tayloe  v. 
Thompson,  5  Peters''  R.  358.  In  New  York,  therefore,  a  judgment  in  one  of 
the  federal  courts  within  that  state,  is  a  lien  upon  the  lands  of  the  debtor 
within  the  state  for  the  term  of  ten  years  from  the  docketing  of  the  jadg- 
ment     The  Manhattan  Company  v,  Evertson,  6  Paige"* s  R.  Abl, 

Debtors  to  the  United  States  for  monies  received,  their  executors  and  ad- 
ministrators, &c.,  omitting  on  due  notice  to  render  t6  the  auditor  oi  the 
treasury,  their  accounts  and  vouchers  for  the  expenditure  of  such  monies, 
are  to  be  sued  under  the  direction  of  the  comptroller  of  the  treasury^  and 
are  to  be  subject  to  the  costs  and  charges  of  sudi  suits,  whether  the  ultimate 
ieeinon  be  in  their  favour  or  against  them,  {Act  of  OongresSy  March  Sd,  1795, 
eh.  113.)  So  receivers  of  public  monies,  including  all  public  officers,  who 
shall  fail  to  account  and  pay  over  the  same,  they  and  their  sureties  may  be 
proceeded  againgt  forthtoith  by  warrant  of  distress^  and  hare  their  goods  and 
chattels  seized  and  sold,  and  if  not  sufficient,  they  may  be  imprisoned.  The 
amount  due  is  a  lien  on  the  real  estate  fVom  the  time  oi  the  levy  of  the  dis- 
tress warrant,  and  for  want  of  sufficient  goods  and  chattels,  the  lands  may 
be  sold  on  three  weeks'  notice,  and  a  conveyance  executed  to  the  purchaser 
by  the  marshall.  (Act  of  Cong,  sup,  sect.  3,  and  Act  ot  May  15th,  1820, 
sect  2, 3.)  Any  person  aggrieved  by  the  distress  may  apply  by  bill  to  the 
district  judge  for  relief  under  the  process  of  injunction,  and  if  still  unre- 
dressed, he  may  appeal  to  the  circuit  court.  {Act  of  CongresSy  15th  May,  1820, 
sect  4,  6.)  He  may  also  if  in  prison  be  relieved  upon  habeas  corpus  by  the 
eiicuit  court  of  the  United  States.     U.  States  v,  Nourse,  D  Peters,  8.    Id, 

S,  12,  note.)  The  doctrines  of  the  government  and  courts  of  the  United 
tatas  are  quite  stringent  in  respect  to  the  obligation  of  importers  of 
goods.  The  import  duty  is  held  to  be  a  personal  debt  chargeable  upon  the 
unporter,  as  well  as  a  lien  on  the  goods  themselves,  and  that  the  i>er8onal 
debt  continues,  though  the  goods  be  deposited  with  a  bond  given  for  the 
duties,  iuid  the  goods  be  lost  or  destroyed.  Meredith  v.  U.  States,  13  Peters 
486,  494.    Another  part  of  that  case  wears  the  same  forbidding  aspect. 
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that  the  power  giYen  to  Congress  to  pass  all  laws  necessary  and 
proper  to  execute  the  specified  powers,  mast  be  limited  to  means 
necessary  to  the  end,  and  iucident  to  the  nature  of  the  specified 
powers.  On  the  other  hand,  it  was  urged  in  favour  of  the  bill, 
that  incidental,  as  well  as  express  powers,  necessarily  belonged 
to  every  government,  and  that  when  a  power  was  delegated  to 
effect  particular  objects,  all  the  known  and  usual  means  of  effect- 
ing tnem  passed  as  incidental  to  them;  and  it  was  insisted,  that 
a  bank  was  a  known  and  usual  instrument,  by  which  several  of 
the  enumerated  powers  of  government  were  exercised.  After  the 
bill  had  passed  the  two  houses  of  Congress,  the  question  touch- 
ing its  constitutionality  was  agitated  with  equal  ability  and  ardour 
in  the  executive  Cabinet.  The  Secretary  of  State,  and  the  Attor- 
ney-General, conceived  that  Congress  had  transcended  their  pow- 
ers, but  the  Secretary  of  the  Treasury  maintained  the  opposite 
opinion.  Their  respective  opinions  were  founded  on  a  train  of 
reasoning,  denoting  great  investigation  of  all  the  leading  and 
fundamental  principles  qt  the  Constitution,  and  they  were  submit- 
ted to  the  consideration  of  the  President  of  the  United  States. 
Jt  was  argued  against  the  constitutionality  of  the  act,  that  the 
power  to  incorporate  a  bank  was  not  among  the  enumerated  pow- 
ers, and  to  take  a  single  step  beyond  the  boundaries  specially 
drawn  around  the  powers  of  Congress,  would  be  to  take  posses- 
sion of  an  undefined  and  undefinable  field  of  power;  that  though 
Congress  were  authorized  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  the  enumerated  powers,  they  were 
confined  to  those  means  which  were  necessary,  and  not  merely 
convenient  It  meant  those  means  without  which  the  grant  of 
the  power  would  be  nugatory,  and  that  if  such  a  latitude  of  con- 
struction was  allowed,  as  to  give  to  Congress  any  im- 
[  *  250  ]  plied  power  on  the  ground  of  convenience,  *  it  would 
swallow  up  all  the  list  of  enumerated  powers,  and  reduce 
the  whole  to  one  phrase.  On  the  other  hand,  it  was  contended, 
that  every  power  vested  in  a  government  was,  in  its  nature,  sov- 
ereign, and  gave  a  right  to  employ  all  the  means  fairly  applica- 
ble to  the  attainment  of  the  end  of  the  power,  and  not  spiecially 
precluded  by  specified  exceptions,  nor  contrary  to  the  essential 
ends  of  political  society;  that  though  the  government  of  the 
United  States  was  one  of  limited  and  specified  powers,  it  was 
eovereign  with  regard  to  its  proper  objects,  and  to  its  declared 
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pnrposee  and  tmstB;  that  it  was  incident  to  Bovereign  power  to 
erect  corporations,  and,  conseqaently,  it  was  incident  to  the  United 
States,  to  erect  one,  in  relation  to  the  objects  intrusted  to  its 
management;  that  implied  powers  are  as  completely  delegated  as 
those  which  are  expressed,  and  the  power  of  erecting  a  corpora- 
tiuQ  may  as  well  be  implied  as  any  other  instmment  or  means  of 
carrying  into  execution  any  of  the  specified  powers;  that  the  ex- 
ercise of  the  power  in  that  case  had  a  natural  relation  to  the  law- 
fol  ends  of  the  government;  and  it  was  incident  to  the  sovereign 
power  to  regulate,  and  to  employ  all  the  means  which  apply  with 
the  best  advantage  to  that  regulation;  that  the  word  necessary,  in 
^jhe  Constitution,  ought  not  to  be  confined  to  those  means,  without 
which  the  grant  of  power  would  be  nugatory,  and  it  often  means 
DO  more  than  needful,  requisite,  useful,  or  conducive  to,  and  that 
was  the  true  sense  in  which  the  word  was  used  in  theCk)nstitution. 
The  relation  between  the  measure  and  the  end,  was  the  criterion 
of  constitutionality,  and  not  whether  there  was  a  greater  or  l^ss 
necessity  or  utility.  The  infinite  variety,  extent,  and  complexity, 
of  national  exigencies,  necessarily  required  great  latitude  of  dis- 
cretion, in  the  selection  and  application  of  means;  and>the  authority 
intrusted  to  government  ought,  and  must  be  exercised,  oxx  prin- 
ciples of  liberal  construction. 

President  Washington  gave  these  arguments  of  his  cabinet  a 
deliberate  and  profound  consideration,  and  it  terminated  in  a 
eonvicHon,  that  the  incorporation  of  a  bank  was  a  measure  au>- 
thorized  by  the  (Constitution,  and  the  bill  passed  into  a  law. 

This  same  question  came  before  the  Supreme  Court  of  the 
United  States,  in  1819,  in  the  case  of.  M'Culloch  v.  The  State  of 
Maryland  (a),  in  reference  to  the  bank  of  the  United  States,  which 
was  incorporated  in  1816,  and  upon  which  the  legislature  of 
Maryland  had  imposed  a  tax.  Notwithstarding  the  question 
arising  on  the  construction  of  the  powers  of  Congress  had  been 
settled,  so  far  as  an  act  of  Congress  could  settle  it,  in  1701,  and 
again  in  1816,  it  was  thought  worthy  of  a  renewed  discussion  in 
that  case.  The  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  observed,  that  the  question  could  scarcely  be  considered  as 
an  open  one,  after  the  principle  had  been  so  early  introduced  and 
recognized  by  many  successive  legislatures,  and  had  beea  acted 
upon  by  the  judicial  department,  as  a  law  of  undoubted  obliga- 

(a)'  4  WheaUm,  316. 
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tioiL  He  admitted  that  it  belonged  to  the  Supreme  Court  alone, 
to  make  a  iiaal  decision  in  the  case,  and  that  the  question  in- 
volved a  consideration  of  the  Constitution  in  its  most  interesting 
and  vital  parts. 

It  was  admitted,  that  the  government  of  the  United  States 
Was  one  of  enumerated  powers,  and  that  it  could  exercise  only 
the  powers  granted  to  it;  but  though  limited  in  its  powers,  it  was 
supreme  within  its  sphere  of  action.  It  was  the  government  of 
the  people  of  the  United  States,  and  emanated  from  them.  Its 
powers  were  delegated  by  all,  and  it  represented  all,  and  acted  for 
all.  In  respect  to  those  subjects  on  which  it  can  act,  it  must  nec- 
essarily bind  its  component  parts;  and  this  was  the  express  lan- 
guage of  the  Constitution,  when  it  declared  that  the  Constitution, 
and  the  laws  made  in  pursuance  thereof,  were  the  supreme  law  of 
the  land,  and  required  all  the  officers  of  the  state  governments  to 
take  an  oath  of  fidelity  to  it  There  was  nothing 
[  *  252  ]  *  in  the  Constitution  which  excluded  incidental  or  im- 
plied powers.  The  articles  of  the  confederation  gave 
nothing  to  the  United  States  but  what  was  expressly  granted; 
but  the  new  Constitution  dropped  the  word  expressly,  and  left 
the  question,  whether  a  particular  power  was  granted,  to  depend 
on  a  fair  construction  of  the  whole  instrument.  No  constitution 
can  contain  an  accurate  detail  of  all  the  subdivisions  of  its  powers, 
and  of  all  the  means  by  which  they  might  be  carried  into  execu- 
tion. It  would  render  it  too  prolix.  Its  nature  requires  that 
only  the  great  outlines  should  be  marked,  and  its  important 
objects  designated,  and  all  the  minor  ingredients  left  to  be  de- 
duced from  the  nature  of  those  objects.  The  sword  and  the 
purse,  all  the  external  relations,  and  no  inconsiderable  portion  of 
the  industry  of  the  nation,  were  intrusted  to  the  general  govern- 
ment; and  a  government  intrusted  with  such  ample  powers,  on 
the  due  execution  of  which  the  happiness  and  prosperity  of  the 
nation  vitally  depended,  must  also  be  intrusted  with  ample  means 
for  their  execution.  Unless  the  words  intperiously  require  it,  we 
ought  not  to  adopt  a  construction  which  would  impute  to  the 
framers  of  the  Constitution,  when  granting  great  powers  for  the 
public  good,  the  intention  of  impeding  their  exercise,  by  with- 
holding a  choice  of  means. 

The  powers  given  to  the  government  imply  the  ordinary  means 
of  execution ;  and  the  government,  in  all  sound  reason  and  f  air  inter- 
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pretalioQ,  most  have  the  choice  of  the  means  which  ib  deems  the 
most  convenient  and  appropriate  to  the  execution  of  the  power. 
The  power  of  creating  a  corporation,  thoagh  appertaining  to  sove- 
reignty, was  not  a  great,  substantive,  and  independent  power,  bnt 
merely  a  means  by  which  other  objects  were  accomplished;  in  like 
manner,  as  no  seminary  of  learning  is  instituted  in  order  to  be 
iacorporated,  but  the  corporate  charter  is  conferred  to  subserve 
the  purposes  of  education.  The  power  of  creating  a  corpora- 
tion is  never  Used  for  its  own  sake,  but  for  the  purpose  of 
effecting  something  else.  It  is  nothing  but  ordinary 
*  means  to  attain  some  public  and  useful  end.  The  con-  [  *  253  ] 
Btitution  has  not  left  the  right  of  Congress  to  employ 
the  necessary  means  for  the  execution  of  its  powers  to  general 
reasoning.  It  is  expressly  authorized  to  employ  such  means;  and 
necessary  means,  in  the  sense  of  the  Constitution,  does  not  im- 
port an  absolute  physical  necessity,  so  strong  that  one  thing  can- 
not exist  without  the  other.  It  stands  for  any  means  calculated 
to  produce  the  end.  The  word  necessary  admits  of  all  degrees  of 
comparison.  A  thing  may  be  necessary,  or  very  necessary,  or  abso' 
lately  and  indispensably  necessary.  The  word  is  used  in  various 
senses  and  in  its  construction  the  subject,.the  context,  the  intention, 
are  all  to  be  taken  into  view.  The  powers  of  the  government  were 
given  for  the  welfare  of  the  nation.  They  were  intended  to  en- 
dure for  ages  to  come,  and  to  be  adapted  to  the  various  crises  of 
human  affairs.  To  prescribe  the  specific  means  by  which  gov- 
ernment shonld  in  all  future  time  execute  its  power,  and  to  con- 
fine the  choice  of  means  to  such  narrow  limits  as  should  not  leave 
it  in  the  power  of  Congress  to  adopt  any  which  might  be  appro- 
priate and  conducive  to  the  end,  would  be  most  unwise  and  per- 
nicious, because  it  would  be  an  attempt  to  provide  by  immutable 
rules  for  exigencies,  which,  if  foreseen  at  all,  must  have  been  seen 
dimly,  and  would  deprive  the  legislature  of  the  capacity  to  avail 
itself  of  experience,  or  to  exercise  its  reason,  and  accommodate  its 
legislation  to  circumstances. 

If  the  end  be  legitimate,  and  within  the  scope  of  the  Constitu- 
tion, all  means  which  are  appropriate,  and  plainly  adapted  to  this 
end,  and  which  are  not  prohibited,  are  lawful ;  and  a  corporation 
'was  a  means  not  less  usual,  nor  of  higher  dignity,  nor  more  re- 
quiring a  particular  specification,  than  other  means.  A  national 
bank  was  a  convenient,  a  useful  and  essential  instrument,  in  the 
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prusecutioQ  of  tho  fiscal  operations  of  the  govermnent.  It  \^*a8 
clearly  an  appropriate  measure;  and  while  the  Supreme  Ccurt 
declared  it  to  bo  withiiL  its  power  and  its  datj,  to  main- 
[  *  254  ]  tain  that  an  act  *  of  Congress  exceeding  its  power  was 
not  the  law  of  the  land,  yet  if  a  law  was  not  prohibited  by 
the  Constitntkm,  oad  was  really  calculated  to  efiPect  an  object  in- 
tmsted  to  the  jgo^ernment,  the  court  did  not  pretend  to  the  power 
to  inquire  iaito  the  degree  of  its  necessity.  That  would  be  pass- 
ing the  line  which  circumscribes  the  judicial  department,  and  be 
treading  on  legislative  ground 

The  court,  therefore,  decided,  that  the  law  creating  the  Bank  of 
the  United  States,  was  one  made  in  pursuance  of  the  Constitu> 
tion;  and  that  tho  branches  of  the  national  bank,  proceeding  from 
the  same  stock,  and  being  conducive  to  the  complete  accomplish- 
ment of  the  object,  were  equally  constitutional. 

The  Supreme  Court  were  afterwards  led,  in  some  degree,  to  re- 
view this  decision,  in  the  case  of  0^}om  v.  The  United  States 
Bank  (a),  and  they  there  admitted  that  Congress  could  not  create 
a  corporation  for  its  own  sake,  or  for  private  purposes.  The 
whole  opinion  of  the  court.  In  the  case  of  M^Culloch  v.  The 
State  of  Maryland,  was  founded  on,  and  sustained  by,  the  idea, 
that  the  bank  was  an  instrument  which  was  necessary  and  proper 
for  carrying  into  effect  the  powers  vested  in  the  government  It 
was  created  for  national  purposes  only,  though  it  was  undoubtedly 
capable  of  transacting  private  as  well  as  public  business;  and 
while  it  was  the  great  instrument  by  which  the  fiscal  operations 
of  the  government  were  effected,  it  was  also  trading  with  indi- 
viduals for  its  own  advantage.  The  bank,  on  any  rational  calcn- 
lation,  could  not  effect  its  object,  unless  it  was  endowed  with  the 
faculty  of  lending  and  dealing  in  money.  This  faculty  was  neoc's- 
sary  to  render  the  bank  competent  to  the  purposes  of  government, 
and,  therefore,  it  was  constitutionally  and  rightfully  engrafted  on 
the  institution  (&).' 

(rt)  9  Wheaion,  a59,  Sm. 

(ft)  It  is  worthy  of  notice,  that  the  power  of  Congrem  to  establish  »  na- 
tional bank,  even  under  the  articles  of  confederation,  seems  not,  at  the  time, 
to  have  been  mach  questioned;  and  Congress  did  actually  approve  of  such  a 
proposition  on  the  26th  of  May,  1781;  and  on  the  Slat  of  December  follow- 
ing, they  proceeded  by  ordinance  to  institnte  and  incorporate  the  Bank  of 
North  America.  JcunuUs  of  Congre9»,  vol.  7,  pp.  87, 197.  The  constitutioo- 
iility  and  validity  of  this  ordinance  were  ably  enforced  by  Judge  WiIbod. 
See  If  t/w>n*A  Worht,  vol.  iii.  p.  397,  and  see  mfpra,  p.  212,  n. 

^  In  1791  a  National  Bank  was  chartered  for  twenty  years.     At  the  ezpi- 
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Roles  for  Taxation.— (3.)  The  construction  of  the  powers 
of  Congress  relative  to  taxation,  was  brought  before  the  Supreme 
Ck>urt,  in  1796,  in  the  case  of  Hylton  v.  T?ie  United 
States  (a).  By  the  act  of  *  5th  June,  1794,  Congress  [  ♦  255  ] 
laid  a  dntj  upon  carriages  for  the  conveyance  of  per- 
sons, and  the  question  was,  whether  this  was  a  direct  tax,  within 
the  meaning  of  the  Constitution.*    If  it  was  not  a  direct  tax,  it 

(a)  3  Doll.  Bep.  171. 


ration  of  that  time,  being  nnable  to  obtain  a  renewal  of  its  charter,  it  ceased 
to  act  In  1816  another  National  Bank  was  chartered,  also  for  twenty  years. 
Like  its  predecessor,  it  failed  in  its  efforts  for  renewal.  Thereafter  the 
funds  of  .the  United  States  were  for  a  time  deposited  in  State  banks.  In  1840, 
however,  was  adopted  the  ^'Independent  Treasury"  or  **Snb.Treasury'*  plan, 
which  accomplished  the  * 'divorce  of  bank  and  state"  by  leaving  public  rey- 
enaes  in  the  hands  of  assistant  treasurers  throughout  the  country  to  be  dis- 
bnraed,  trapaferred,  and  accounted  for  to  the  Secretary  of  the  Treasury. 
After  trial  for  about  a  year,  that  is  in  1841,  this  plan  was  abandoned;  but  in 
1846  it  was  agaiu  adopted,  from  which  time  it  has  since  remained  in  force. 
It  must  be  noted,  however,  that  whereas  the  original  sub-treasury  act  had 
provided  but  seven  places  of  deposit,  the  act  of  1863  created  a  system  of 
national  banks  and  authorized  the  Secretary  of  the  Treasury  to  make  any  of 
them  depositories  of  public  money,  receipts  from  customs  excepted. 

*  Intelligent  consideration  of  this  question  requires  close  attention  to  the 
wording  of  constitutional  provisions  relating  to  taxation,  in  order  to  follow 
the  interpretation  which  the  courts  have  given  to  them.     They  are — 

^'Representatives  and  direct  taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  according  to  their  respec- 
tive numbers,  which  shall  be  determined,"  &c.     Art.  I.  Sec.  II.  3. 

"  No  capitation  or  other  direct  tax  shall  be  laid  unless  in  proportion  to 
the  census  or  enumeration  hereinbefore  directed  to  be  taken."  Art.  I.  Sec 
IX,  4. 

'' The  Congress  shall  have  power:  To  lay  and  collect  taxes,  duties,  im- 
posts, and  excises,  to  pay  the  debts  and  provide  for  the  common  defence  and 
general  welfare  of  the  United  States;  but  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States."     Art.  I.  Sec.  VIII.  1. 

"  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  State."  Art. 
I.  Sec.  IX.  5. 

The  distinction  herein  made  between  direct  and  indirect  taxes  is  not  that 
ordinarily  drawn  by  political  economists.  As  defined  by  these  writers,  di- 
rect taxation  is  such  as  falls  immediately  upon  the  persons  who,  according 
to  the  intention,  are  ultimately  to  bear  it;  while  indirct  taxation  is  such  as, 
fidling  immediately  upon  some,  is  ultimately  to  be  borne  by  others.  The 
difference  between  these  two  kinds  of  taxation  is  thus  explained  by  Adam 
Smith.  'The  consumer  may  either  pay  an  annual  sum  on  account  of  his 
using  or  consuming  goods  of  a  certain  kind ;  or  the  goods  may  be  taxed  while 
they  remain  in  the  hands  of  the  dealer,  and  before  they  are  delivered  to  the 
eonsnmer.  *  *  *  *  The  coach-tax  and  the  plate-tax  are  examples  of 
the  former  method  of  imposing;  thegreater  part  of  the  other  duties  of  excise 
•nd  customs,  of  the  latter."  Wealth  of  Nations,  b.  V.  ch.  II.  Pt.  II.  Art.  IV. 
Following  the  same  line  of  distinction,  J.  S.  Mill  wrote  as  follows:  '*  Taxes 
are  either  direct  or  indirect.  A  direct  tax  is  one  which  is  demanded  fVora 
the  very  person  who,  it  is  intended  or  desired,  should  pay  it.  Indirect  taxes 
an  those  which  are  demanded  from  one  person  in  the  expectation  and  inten- 
tioii  that  he  shall  indemnify  himself  at  the  expense  of  another:  such  as  the 

fi65 


*  255  JURISPRUDENCE  OF  [Part  II. 

was  admitted  to  be  rightly  laid,  ander  that  part  of  the  Ck>nstita- 
tioD  which' declares  that  all  duties,  imposts  and  excises,  shall  be 
uniform  throughout  the  United  States;  but  if  it  was  a  direct  tax, 
it  was  not  constitutionally  laid,  for  it  must  then  be  laid  accord- 
ing to  the  census,  under  that  part  of  the  Constitution  which  do- 
dares  that  direct  taxes  shall  be  apportioned  among  the  several 
states,  according  to  numbers.  The  circuit  court  in  Virginia  was 
divided  in  opinion  on  the  question;  but,  on  appeal  to  the  Supreme 

excise  or  customs.  The  producer  or  iin}K>rter  of  a  commodity  is  called  upou 
to  pay  tax  on  it,  not  with  the  intention  to  levy  a  peculiar  contribution  upon 
liim,  but  to  tax  through  him  the  consumers  ot  the  commodity,  from  whom 
it  is  supposed  that  he  will  recover  the  amount  by  means  of  an  advance  in 
price.  Direct  taxes  are  either  on  income,  or  on  exi>enditure.  Most  taxes  on 
expenditure  are  indirect,  but  some  are  direct,  being  imposed,  not  on  the  pro- 
ducer or  seller  of  an  article,  but  immediately  on  the  consumer.  A  house- 
tax,  for  example,  is  a  direct  tax  on  expenditure,  if  levied,  as  it  usually  is. 
on  the  occupier  of  the  house.  If  levied  on  the  builder  or  owner,  it  woafd  be 
an  indirect  tax.  A  window  tax  is  a  direct  tax  on  expenditure;  so  are  the 
taxes  on  horses  and  carriages,  and  the  rest  of  what  are  called  the  assessed 
taxes.*'     Pol.  Econ.  b.  V.  ch.  III.  «  1. 

Observe  that  both  Smith  and  Mill  mention  the  tax  on  carriages  as  an  ex- 
ample of  direct  taxes;  whereas  the  Supreme  Court,  in  the  case  cited  in  the 
text,  reached  the  conclusion  that  such  a  tax  is  indirect  within  the  meaning 
of  the  Constitution. 

The  explanation  seems  to  be  that  the  Constitution  had  reference  to  the 
directness  with  which  taxes  are  laid  on  a  territorial  circumscription  of  tax- 
payers. In  his  opinion  in  the  case  of  Veazie  Bank  v.  Fenno,  8  Wall.  533, 541. 
542  (1869),  Chief  JusticeChase,  finding  no  light  in  the  definitions  of  political 
economists,  looks  for  it  in  historical  evidence,  and  **  in  the  opinion  of  those 
whose  relations  to  the  government,  and  means  of  knowledge,  warranted 
them  in  speaking  with  authority.  And,"  he  proceeds  to  say,  '^considered 
in  this  light,  the  meaning  and  application  of  the  rule,  as  to  direct  taxes,  ap- 
pears to  us  quite  clear.  It  is,  as  we  think,  distinctly  shown  in  every  act  of 
Congress  on  the  subject.  In  each  of  these  acts,  a  gross  sum  was  laid  upon 
the  United  States,  and  the  total  amount  was  apportioned  to  the  several 
States,  according  to  their  respective  numbers  of  inhabitants,  as  ascertained 
by  the  last  preceding  census.  Having  been  apportioned,  provision  was  made 
for  the  imposition  of  the  tax  upon  the  subjects  specified  in  the  act  fixing  its 
total  sum." 

In  deciding  what  taxes  were  intended  to  be  thus  directly  laid,  the  courts 
have  proceeded  on  the  principle  that  they  must  be  such  as  being  so  laid, 
would  not  result  in  gross  inequality  and  injusHce.  The  opinion  expressed 
in  the  text,  "that  the  direct  taxes  contemplated  by  the  Constitution  were 
only  two,  viz.,  a  capitation,  or  poll  tax,  and  a  tax  on  land,"  is  favored  in 
the  decision  above  cited;  though  the  intimation  is  there  made,  that  *^per- 
hnpn  taxes  on  personal  property  by  general  valuation  and  assessment  of  the 
various  descriptions  possessed  within  the  several  states"  are  also  to  be  in- 
cluded. In  Scholey  v.  Rew,  18  Wall.  331,  347  (1874\  the  court  reftised  to 
absolutely  decide  the- latter  point.  But  in  the  later  case  of  Springer  r.  U.  S., 
102  U.  S.'586,  602  (1880)  the  court  says:  *'Our  conclusions  are,  that  direH 
(axes,  within  the  meaning  of  the  Constitution,  are  only  capitation  taxes,  as 
expressed  in  that  instrument,  and  taxes  on  real  estate."  These  taxes,  then, 
are  the  only  ones  to  be  laid  by  the  rule  of  apportionment. 

From  the  foregoing  it  would  follow  that  a  tax  on  carriages  is  indirect,  and 
is  properly  laid  by  the  rule  of  uniformity. 
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Ooart,  it  was  decided,  that  the  tax  on  carriages  was  not  a  direct 
tax,  within  the  letter  or  meaning  of  the  Constitution,  and  was 
therefore  constitutionally  laid. 

The  question  was  deemed  of  very  great  importance,  and  was 
elaborately  argued.  It  was  held,  that  a  general  power  was  given 
to  Congress  to  lay  and  collect  taxes  of  every  kind  or  natnre,  with- 
out any  restraint  They  had  plenary  power  over  every  species  of 
taxable  property,  except  exports.  But  there  were  two  rules  pre- 
scribed for  their  government:*  the  rule  of  uniformity,  and  the 
rule  of  apportionment.  Three  kinds  of  taxes,  viz.  duties,  im- 
posts, and  excise,  were  to  be  laid  by  the  first  rule;  and  capitation, 
and  other  direct  taxes,  by  the  second  rule.  If  there  were  any 
other  species  of  taxes,  as  the  court  seemed  to  suppose  there  might 
be,  that  were  not  direct,  and  not  included  within  the  words 
duties,  imposts,  or  excises,  they  were  to  be  laid  by  the  rule  of  uni- 
formity or  not,  as  Congress  should  think  proper  and  reasonable. 

The  Constitution  contemplated  no  taxes  as  direct  taxes,  but 
such  as  Congress  could  lay  in  proportion  to  the  census;  and  the 
rule  of  apportionment  could  not  reasonably  apply  to  a  tax  on 
carriages,  nor  could  the  tax  on  carriages  be  laid  by  that  rule, 
without  very  great  inequality  and  injnstice.  If  two  states,  equal 
in  census,  were  each  to  pay  8000  dollars,  by  a  tax  on 
carriages,  *  and  in  one  state  there  were  100  carriages,  [  *  256] 
and  in  another  1000,  the  tax  on  each  carriage  would  be 
ten  times  as  much  in  one  state  as  in  the  other.  While  A,  in  the 
one  state,  would  pay  for  hie  carriage  eight  dollars,  B,  in  the 
other  state,  would  pay  for  his  carriage  eighty  dollars.  In  this  way, 
it  was  shown  by  the  court  that  the  notion  that  a  tax  on  car- 
riages was  a  direct  tax,  within  the  purview  of  the  Constitution, 
and  to  be  apportioned  according  to  the  census  would  lead  to  the 
grossest  abuse  and  oppression.  This  argument  was  conclusive 
against  the  construction  set  up,  and  the  tax  on  carriages  was 
considered  as  included  within  the  power  to  lay  duties;  and  the 
better  opinion  seemed  to  be,  that  the  direct  taxes  contemplated 
by  the  Constitution,  were  only  two,  viz.  a  capitation,  or  poll-tax, 
and  a  tax  on  land.  The  court  concluded,  that  the  tax  on  carriages 
was  an  indirect  tax  on  expense  or  consumption,  land,  therefore, 
properly  laid,  pursuant  to  the  rule  of  uniformity. 

In  Loughborough  v.  Blake  (a),  the  power  of  taxation  was  again 

(a)  5  Whealon,  317. 
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brought  nnder  judicial  discassion.  The  question  was  immediately 
of  a  local  nature,  and  it  was,  whether  Congress  had  the  right  to 
impose  a  direct  tax  upon  the  unrepresented  District  of  Columbia; 
but  there  were  principles  involved  in  the  decision,  which  had  an 
extensive  and  important  relation  to  the  whole  United  States. 

It  was  declared,  that  the  power  to  tax  extended  equally  to  all 
places  over  which  the  government  extended.  It  extended  as  well 
to  the  District  of  Columbia,  and  to  the  territories  which  were  not 
represented  in  Congress,  as  to  the  rest  of  the  United  States. 
Though  duties  were  to  be  uniform,  and  taxes  were  to  be  appor- 
tioned according  to  numbers,  the  power  was  co-extensive  with  the 
empire.  The  inhabitants  of  the  territories  of  Michigan,  and  of 
Florida  and  Arkansas,  for  instance,  as  well  as  the  District  of 

Columbia,  though  without  any  representation  in  Con- 
[  *  257  ]  gress,  were  subject  to  the  *full  operation  of  the  power 

of  taxation,  equally  as  the  people  of  New  York  or  Massa- 
chusetts. But  the  court  held,  that  Congress  are  not  bouod, 
though  they  may,  in  their  discretion,  extend  a  direct  tax  to  the 
territories  as  well  as  to  the  states.  A  direct  tax,  if  laid  at  all, 
must  be  laid  on  every  state  conformably  to  the  census,  and  there- 
fore Congress  has  no  power  to  exempt  any  state  from  its  due  share 
of  the  burthen.  But  it  was  understood  that  Congress  were  under 
no  necessity  of  extending  a  tax  to  the  unrepresented  District  of 
Columbia,  and  to  the  territories;  though,  if  they  be  taxed,  then 
the  Constitution  gives  the  rule  of  assessment.  This  constructioo 
was  admitted  to  be  most  convenient,  for  the  expense  of  assessing 
and  collecting  a  tax  in  a  territory,  as  the  North  West  Territory, 
for  instance,  might  exceed  the  amount  of  the  tax.  Here  was  an 
anomalous  case  in  our  government,  in  which  representation  and 
taxation  are  not  inseparable,  though  the  principle  that  the  power 
of  taxation  conld  not  rightfully  exist  without  representation,  was 
a  fundamental  ground  of  our  revolution.  The  court  did  not  con- 
sider a  departure  from  a  general  principle,  in  this  case,  to  be 
very  material  or  important,  because  the  case  was  that  of  territories 
which  were  in  a  state  of  infancy,  advancing  to  manhood,  and 
looking  forward  to  complete  equality,  as  soon  as  that  state  of 
manhood  should  be  attained.  It  was  the  case  also  of  the  District 
of  Columbia,  which  had  voluntarily  relinquished  the  right  of  rep- 
resentation, and  adopted  the  whole  body  of  Congress  for  its  legiti- 
mate government. 
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Right  of  Domain  as  to  Indian  Lands.— (4)  Congress  have 

the  exclusive  right  of  pre-emption  to  all  Indian  lands  lying  within 
the  territories  of  the  United  States.  This  was  bo  decided  in  the 
case  of  Johnson  v.  Mcintosh  (a).  Upon  the  doctrine  of  the  court 
in  that  case,  and  in  that  of  Fletcher  v.  Peck  (6),  the  United  States 
own  the  soil,  as  well  as  the  jurisdiction,  of  the  immense  tracts  of 
unpatented  lands  included  within  their  territories,  and 
of  *  all  the  productive  funds  which  those  lands  may  [  *  258  ] 
hereafter  areata  The  title  is  in  the  United  States,  by 
the  treaty  of  peace  with  Great  Britain,  and  by  subsequent  ces- 
sions from  France  and  Spain,  and  by  cessions  from  the  individual 
statiBs;  and  the  Indians  have  only  a  right  of  occupancy,  and  the 
United  States  possess  the  legal  title,  subject  to  that  occupancy, 
and  with  an  absolute  and  exclusive  right  to  extinguish  the  Indian 
title  of  occupancy  either  by  conquest  or  purchase.  The  title  of 
the  European  nations,  and  which  passed  to  the  United  States,  to 
this  immense  territorial  empire,  was  founded  on  discovery,  and 
conquest;  and,  by  the  European  customary  law  of  nations,  prior 
discovery  gave  this  title  to  the  soil,  subject  to  the  possessory  right 
of  the  natives,  and  which  occupancy  was  all  the  right  that  Euro- 
peaa  conquerors  and  discoverers,  and  which  the  United  States, 
as  succeeding  to  their  title,  would  admit  to  reside  in  the  native 
Indians.  The  principle  is,  that  the  Indians  are  to  be  considered 
merely  as  occupants,  to  be  protected  while  in  peace  in  the  pos- 
session of  their  lands,  but  to  be  deemed  incapable  of  transferring 
the  absolute  title  to  any  other  than  the  sovereign  of  the  country. 
The  constitution  (c)  gave  to  Congress  the  power  to  dispose  of,  and 
to  make  all  needful  rules  and  regulations  respectiug  the  territory, 
or  other  property  belonging  to  the  United  States,  and  to  admit 
new  states  into  the  Union.  Since  the  Constitution  was  formed, 
the  value  and  efficacy  of  this  power  have  been  magnified  to  an 
incalculable  extent,  by  the  purchase  of  Louisiana  and  Florida  ;  ^ 
and,  under  the  doctrine  contained  in  the  cases  I  have  referred  to, 
Congress  have  a  large  and  magnificent  portion  of  territory  under 
their  absolute  control  and  disposal.  This  immense  property  has 
become  national  and  productive  stock,  and  Congress,  in  the  ad- 
la)  8  WheaUm,  543.  (ft)  6  Oravch,  142,  143. 
it)  Art.  4,  aec.  3,  n.  1,  2. 
Lonisiana  was  pnrchased  fVom  France  in  1803;  Florida,  from  Spain  in 
1S19,  Alaska,  from  Rnasia  in  1867.  In  1848  an  immense  e.xtent  of  territory 
^^as  acquired  from  Mexico. 
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miQistration  of  this  stock,  have  erected  temporary  goyernmeDts 
under  the  provisions  of  the  ordinance  of  the  Congress  under  the 
confederation;  and  they  have  appointed  the  officers  to  each  ter- 
ritory, and  allowed  delegates  in  Congress  to  bo  chosen 
[  *  259  ]  by  the  ^inhabitants  every  second  year,  and  with  a  right 
to  debate,  but  not  to  vote,  in  the  House  of  Beprasenta- 
tiyes  (a). 

The  unpatented  lands  belonging  to  the  United  States,  withio 
the  states  of  Ohio,  Indiana,  Illinois,  Michigan,  and  the  territory 
of  Wisconsin,  arose  from  cessions  from  the  states  of  Virginia, 
Massachusetts,  Connecticut,  and  New  York,  before  the  adoption 
of  the  present  Constitution  of  the  United  States  (6).  North  Oar 
olina.  South  Carolina,  and  Georgia,  made  similar  cessions  of  their 
unpatented  lands,  and  which  now  compose  the  states  of  Tennes- 
see, Alabama,  and  Mississippi.  The  lands  so  ceded,  were  in- 
tended to  be,  and  were  considered,  as  constituting  a  common 
fund,  for  the  benefit  of  the  Union  ;  and  when  the  states  in  which 
the  lands  are  now  situated  were  admitted  into  the  Union,  the  pro- 
prietary right  of  the  United  States  to  those  unimproved  and  un- 
sold lands  was  recognized.  Those  lands  belong  to  the  United 
States,  as  part  of  their  public  domain,  subject  to  the  Indian  right 
and  title  of  occupancy,  in  all  cases  in  which  the  same  has  not 
been  lawfully  extinguished.     It  is  not  to  be  concealed,  however, 

(a)  Ordinance  of  Congress  of  13th  July,  1787.  Acta  of  Congress  of  Augwi 
lih,  1789;  January  Uth,  1805;  March  M,  1817;/fe6n«iry  16<A,  1819;  AprU  24tt, 
1820;  March  30fA,  1822.  The  acquisition  of  the  foreign  territories  of  Ix>ui9- 
iana  and  Florida  by  the  United  States,  by  purchase,  was  to  be  supported  only 
by  a  very  liberal  and  latitudinary  construction  of  the  incidental  powers  of  the 
government  under  the  Ck>nstitution.  The  objections  to  such  a  construction 
which  were  urged  at  the  time,  are  stated  in  3  Story^s  Comm,  156 — 161.  But 
the  constitutionality  of  the  acquisition  of  foreign  territory  is  vindicated,  es- 
tablished and  settled  by  the  Supreme  Court,  as  one  necessarily  flowing  from 
the  power  of  the  Union  to  make  treaties.  American  Ins.  Co.  v.  Canter,  1 
Peter's  U,  8.  Rep.  511. 

(6)  That  of  New  York  was  made  March  Ist,  1781,  under  the  authority  of 
the  act  of  the  legislature  of  that  state  of  the  l»th  February,  1780.  That  of 
Virginia  was  made  March  1st,  1784,  under  the  authority  of  an  act  of  the 
20th  October,  1783.  That  of  Massachusetts  on  the  19th  of  April,  17a">,  under 
the  authority  of  the  acts  of  that  state  of  13th  November,  1784,  and  17th 
March,  1785;  and  that  of  Connecticut  on  the  14th  September,  1786,  under 
the  authority  of  an  act  of  that  state  of  May.  1786.  That  of  South  Carolina 
in  August,  1787.  The  title  to  the  land^  belonging  to  the  United  States  wed 
of  the  Mississippi,  is  supported  by  treaties  made  with  Great  Britain  in  1783, 
1818,  1827,  and  with  France  in  1803,  and  with  Spain  in  1820.  and  with  Mex- 
ico in  1831.  Vide  ElliotVs  American  Diplomatic  Code,  Washington,  18:^4,  2 
vols.,  which  is  a  most  valuable  compilation  of  all  the  treaties  down  to  that 
date,  in  which  the  United  States  have  any  interest. 
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that  the  title  of  the  United  States  to  the  nnappropriated  lands, 
lying  within  the  limits  of  the  separate  states,  has  been  seriously 
qaestioned  by  some  of  them,  as  by  Mississippi,  Illinois,  and  In- 
diana. The  latter  state,  in  January,  1829,  advanced  a  claim  to 
the  exclusive  right  to  the  soil  and  eminent  domain  of  all  the  un- 
appropriated lands  within  her  acknowledged  boundaries  ;  and  in 
1830  Mississippi  put  forth  a  similar  claim.  But  the  cessions  of 
the  territorial  claims  of  the  separate  states  to  the  western  coun- 
try, were  called  for  by  the  resolutions  of  Congress  of  the  6th  of 
September  and  10th  of  October,  1780,  and  were  made  upon  the 
basis  that  they  were  to  be  "  disposed  of  for  the  common  benefit 
of  the  United  States  "  (a).  It  was  stipulated  by  Congress  in  the 
last  resolution,  that  the  lands  to  be  ceded  should  be  disposed  of 
for  the  common  benefit  of  the  United  States  ;  be  settled  and 
formed  into  distinct  republican  states,  with  a  suitable  extent  of 
territory  ;  become  members  of  the  American  Union,  and  have  the 
same  rights  of  sovereignty,  freedom,  and  independence, 
as  the  other  states.  It  was  likewise  provided  by  *the  f  *  260  1 
ordinance  of  July  13th,  1787, /or  the  government  of  the 
territory  of  the  United  States  north-west  of  the  river  Ohio,  that 
the  legislators  of  the  districts  or  new  states  to  be  erected  therein, 
should  ''never  interfere  with  the  primary  disposal  of  the  soil  by 
the  United  States,  in  Congress  assembled,  nor  with  any  regula- 
tious  Congress  may  find  necessary  for  securing  the  title  in  such 
Boil  to  the  bona  fide  purchaser  "  (6). 

Effect  of  Public  Records.— (5.)  By  the  Constitution  of  the 
United  States,  Congress  were,  by  general  laws,  to  prescribe  the 
manner  in  which  the  public  acts,  records,  and  judical  proceedings 
of  every  state,  should  be  proved,  and  the  effect  thereof  in  every 
other  state.  In  pursuance  of  this  power.  Congress,  by  the  act  of 
May  26,  1790,  provided  the  mode  by  which  records  and  judicial 
proceedings  should  be  authenticated,  and  then  declared,  that  they 
should  have  such  faith  and  credit  given  to  them  in  every  court 

(a)  Journals  of  the  Confed.  Congress^  vol.  vi.  p.  123,  147.  Ihid.  vol.  viii. 
pp.  256,  259.  Ihid.  vol.  ix.  p.  47.  Ihid,  vol.  x.  p.  92.  Ihid.  vol.  xi.  p.  160. 
Ihid.  vol.  xii.  p.  92. 

\h)  For  disposing  of  the  lands  of  the  United  States,  nnmerons  land  ofifices 
bave  been  established  by  acts  of  Congress  in  the  states  of  Ohio,  Indiana,  Illi- 
nois, Miflsonri,  Louisiana,  Mississippi,  Alabama.  Michigan  and  Arkansas, 
and  in  the  territories  of  Wisconsin,  Iowa  and  Florida.  See  Gordon's  Digest 
of  ike  Laws  of  the  United  States,  1837,  p.  321—389,  in  which  all  the  statute 
provisions  relative  to  the  disposition  of  the  pablic  domain  of  the  United 
States,  are  collected,  and  clearly  and  neatly  arranged  and  digested. 
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within  the  United  States,  as  they  had  hj  law  or  usage  in  the 
courts  of  the  state  from  whence  the  records  were  taken.  Under 
this  act  it  was  decided,  in  the  case  of  Mills  v.  Duryee  (a),  that 
if  a  judgment,  duly  authenticated,  had,  in  the  state  court  from 
whence  it  was  taken,  the  faith  and  credit  of  the  highest  nature, 
viz.  record  evidence,  it  must  have  the  same  faith  and  credit  in 
every  other  court  It  was  declaring  the  effect  of  the  record,  to 
declare  the  faith  and  credit  that  were  to  be  given  to  it.  The 
Constitution  intended  something  more  than  to  make  the  judg- 
ments of  state  courts  prima  facie  evidence  only.  It  contem- 
plated a  power  in  Congress  to  give  a  conclusive  effect  to  such 
judgments.  A  judgment  is,  therefore,  conclusive  in  every  other 
state,  if  a  court  of  the  particular  state  where  it  was  rendered 
would  hold  it  conclusive.  Nil  debet  is  not  a  good  plea  in  a  suit 
on  a  judgment  in  another  state,  because  not  a  good  plea  in  such 
state.     Nul  tiel  record  is  the  proper  plea  in  such  a  case.     The 

name  decision  was  followed  in  Hampton  v.  M^Connell  (6), 
[  ♦  261  ]  and  the  doctrine  contained  *  in  it  may  now  be  considered 

as  the  settled  law  of  the  land.  It  is  not.,  however,  to 
be  understood,  that  nul  tiel  record  is,  in  all  cases,  the  necessary 
plea;  but  any  special  plea  may  be  pleaded  which  would  be  good 
to  avoid  the  judgment  in  the  state  where  it  was  pronounced  (c). 
And  in  Mayhew  v.  Thatcher  (d),  the  court  would  seem  to  imply 

{a)  7  Cranch,  481. 

lb)  3  WheaUm,  234;  and  in  Wernwag  v.  Pawling,  5  GUI  dt  Johmon,  500. 

[c)  Shnmway  v.  Stillman.  4  Cmaen^s  Bep.  292. 

(rf)  6  Wheatan,  129.— In  thurber  v.  Blackboume,  IN.  R.  Bep.  242,  it  was 
held,  that  nil  d/iet  was  a  good  plea  to  debt  on  a  judgment  of  another  state, 
when  it  did  not  appear  by  the  record  that  the  defendant  had  notice  of  the 
suit.  And  in  Cunningham  v.  Buckingham,  1  Hammond's  Ohio  Rep.  264; 
Holt  V.  Alloway,  2  Blackf,  Ind,  Bep.  108,  and  Hoxie  r.  Wright,  2  VerwunU 
Bep.  263,  the  judgment  of  another  state,  regularly  obtained,  when  the  de- 
fendant had  been  served  with  process,  or  had  otherwise  appeared,  was  held 
to  be  conclusive  evidence  of  the  debt.  But  the  defendant  must  have  had  due 
notice  to  appear,  and  be  subject  to  the  jurisdiction  of  the  court,  or  if  a  for- 
eigner or  non-resident,  he  must  have  actually  appeared  to  the  suit^  or  the 
judgment  of  another  state  will  not  be  deemed  of  any  validity.  This  is  a 
plain  principle  of  justice,  which  pervades  the  jurisprudence  of  this  and  of 
all  other  countries.  Killburn  v.  Wood  worth,  5  Johns,  Bep.  37.  Aldrich  r. 
Kinney,  4  Oonn.  Bep.  380.  Bissell  v.  Briggs,  9  Mass.  Rep.  462.  Fisher  tn 
Lane,  3  WVs.  Bep.  197.  Buchanan  v.  Rucker,  9  Easl^s  Bep.  192.  Douglas  «. 
Forrest,  4  Bing.  Bep.  686,  702.  Beoquet  v.  McCarthy,  2  Bamw.  AAdolpk.  951. 
Pawling  V.  Bird,  13  Johns.  Bep.  192.  Earthman  v.  Jones,  2  Yerger^s  TVh*. 
Bep.  484.  Miller  v.  Miller,  1  Bailey's  S.  C.  Bep.  242.  Benton  v.  Burgot,  10 
Serg.  &  Bawle,  240.  R(M^ers  v.  Coleman,  Hardin's  Bep.  413.  Borden  r.  Fitch, 
15  Johns.  Bep.  121.  Hall  v.  Williams,  6  Pick.  Bep.  232.  Bates  v.  I>elavan, 
5  Paige^  305.  Bradshaw  v.  Heath,  13  Wenddl^  407.  See  also  tn/Vo,  vol.  iL 
120.  The  doctrine  in  Mills  v.  Doryee  is  to  be  taken  with  the  quftlificatioB, 
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that  a  jadgment  in  one  state,  founded  on  an  attachment  in  rem^ 
vonld  not  be  conolnsive  evidence  of  the  debt  in  other 
states,  if  the  defendant  *  had  not  personal  notice  of  the  [  *262  ] 
suit,  so  as  to  have  enabled  him  to  defend  it/ 

that  in  ail  instances  the  jurisdiction  of  the  court  rendering  the  judgment 
may  be  inquired  into,  and  the  plea  of  nil  debet  will  allow  de  defendant  to 
show  that  the  court  had  no  jurisdiction  over  his  person.  It  is  only  when 
the  jurisdiction  of  the  court  in  another  state  is  not  impeached,  either  as  to 
the  subject  matter  or  the  person,  that  the  record  of  the  judgment  is  entitled 
to  full  faith  and  credit;  and  if  the  suit  in  another  state  was  commenced  by 
the  attachment  of  property,  the  defendant  may  plead  in  bar  that  no  process 
was  8er\'ed  on  him,  and  that  he  never  appeared,  either  in  person  or  by  at- 
torney. Starbuck  v.  Murray,  5  WeivdeWs  Rep,  148.  Shumway  v,  Stillman, 
6  WenddVs  Rep.  447.  Wilson  r.  Niles,  2  HaJTs  N,  F.  Rep.  358.  Story' 8 
Comm.  on  the  Conflict  of  Lawe^  509.  The  process  by  attachment  of  property 
of,  and  of  debts  due  to  non-residents,  or  of  persons  absent  from  the  jurisdic- 
tion, will  subject  the  property  attached  to  execution  upon  the  judgment  or 
decree  founded  on  the  process;  but  it  is  considered  as  a  mere  proceeding  in 
rem^  and  not  personally  binding,  or  having  any  extra-territorial  force  or  obli- 
gation. 8iot\y^8  Oomm.  on  the  Conflict  of  Lawi,  458 — 463.  Ibid.  508.  Chew  v. 
Randolph,  Wcdkcr's  Miss.  R.  1.  Overstreet  v.  Shannon.  1  Miamuri  Rep.  539. 
A  special  plea  in  bar  of  a  suit  on  a  judgment  in  another  state,  to  be  valid, 
must  deny,  by  positive  averments,  every  fact  which  would  go  to  show  that 
the  court  in  another  state  had  jurisdiction  of  the  person,  or  of  the  subject 
matter.     Harrod  r.  Barretto,  1  Hair 9  N.   Y.  Rep,  1.55. 

^  When,  in  attempted  compliance  with  the  above-mentioned  constitutional 
and  legislative  provisions,  judgment  obtained  in  one  state  is  put  in  suit  in 
another  state,  defence  may  be  made  on  the  ground — 

1.  Th/U  there  is  no  record  such  as  the  one  alleged. — In  this  case,  the  ob- 
jection is  well  taken,  if  there  be  no  record,  or  if  it  be  not  duly  authenticated 
and  produced,  or  if  upon  production  it  prove  to  be  erroneously  described  in 
the  declaration.  For  example,  a  variance  in  respect  to  dates,  amounts,  or 
parties  will  entitle  the  defendant  to  judgment.  Kicht«r  v.  Cummings,  60 
Penna.  St  441,  443  (1869). 

2.  That  the  record  and  the  proceedings  to  which  it  belongs  are  not  gnch  as  the 
law  invoked  describes. — Here  the  objection  is  not,  as  above,  to  the  technicali- 
ties of  the  suit  in  hand;  nor,  as  it  originally  might  have  been,  to  the  merits  ' 
of  the  former  suit;  but  to  the  nature  or  manner  thereof.  When  the  Consti- 
tution gave  to  Congress,  and  Congress  exercised  the  power,  of  declaring  what 
effect  one  state  should  allow  to  another's  * 'records  and  judicial  proceedings," 
this  description  was  not  used  in  its  broadest  sense.  What,  then,  were  the 
'"recordsand  judicial  proceedings"  in  view?  Authority  is  equivocal  as  to 
what  they  are,  and  conflicting  as  to  what  they  are  not. 

In  the  discussion,  the  wording  of  the  law  Is,  of  course,  important.  The 
oonstitntional  provision  is: — *'Full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may  by  general  laws  prescribe  the  manner  in  which 
rach  acts,  records  and  proceedings  shall  be  proved,  and  the  eftect  thereof." 
The  legislative  provision  is: — "The  records  and  judicial  pi-oceedings  of  the 
eouits  of  any  State  or  Territory,  or  of  any  such  country  [viz.,  country  sub- 
ject to  the  jurisdiction  of  the  United  States],  shall  be  proved  or  admitted  in 
atiy  other  court  within  the  United  States,  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certi- 
ficate of  the  judge,  chief  justice,  or  presiding  magistrate,  that  the  said  at- 
testiition  is  in  due  form.  And  the  said  records  and  judicial  proceedings,  so 
authenticated,  shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  sis  they  bare  by  law  or  usage  in  the  courts  of  the 
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Power  of  OongresB  over  the  Militia.— (0.)  CongreBs  have 

aathority  to  provide  for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections,  and  repel  invasions; 
and  to  provide  for  organizing,  arming,  and  disciplining  the  mili- 
tia, and  for  governing  such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States;  reserving  to  the  states,  respect- 
State  from  which  they  are  taken."  Act  of  May  2G,  1790.  c.  11,  1  Stat,  at 
L.  122.  as  amended  bv  Rev.  Stat.  |  90r>. 

The  limitation  likely  to  first  snggest  itself  as  proper  to  be  placed  upon  the 
generality  of  these  provisions  is,  that  they  can  have  no  application  tj 
criminal  causes.  Such  judgments  only,  it  was  in  one  case  ai^ed,  were  in- 
tended  to  be  given  general  authenticity,  as,  being  rendered  in  a  court  of  one 
state,  could  be  executed  by  that  of  another,  which  is  not  tho  erase  with 
criminal  prosecutions.  On  this  ground,  the  court  decided  that  a  record  of 
conviction  is  not  to  be  received  beyond  the  state  where  the  conviction  re- 
curred in  order  to  render  the  person  convicted  incompetent  to  testify. 
Comm.  V.  Green,  17  Mass.  515,  546  (1822).  Some  years  afterwards  it  was 
held  in  the  same  state,  that  a  record  of  conviction  in  another  state  was 
clearly  admissible  to  effect  the  witness'  credibility,  Comm.  r.  Knapp,  9 
Pick.  496,  512  (1830).  In  a  later  case,  however,  the  court,  rejecting  this 
poeition  as  untenable,  accepted  in  fall  the  doctrine,  that  records  and  pro- 
ceedings in  criminal  matters  are  capable  of  the  authentication  and  entitled 
to  the  credit  prescribed,  and  aro  admissible  generally  to  disquaJify  a  convict 
from  acting  as  a  witness.     Chase  v.  Blodgett,  10  N.  H.  22  (1838). 

The  mention,  in  the  Constitution,  of  "records,"  and,  conjointly,  of  *'judi- 
cial  proceedings,"  has  been  thought  to  imply  a  court  of  record  and  a  pro- 
cedure according  to  the  course  of  the  common  law.  Thurber  v.  Blackbourne, 
1  N,  H.  242,  245  (1818).  Meeting  neither  requirement,  the  courts  of  juji- 
tices  of  the  peace  have  been  considered  not  of  the  kind  in  view.  Snyder  r. 
Wise,  10  Penna.  St.  157,  158  (1848).  But  they  are  said  to  be  of  such  class 
where  they  keep  records  pursuant  to  statutory  direction.  Bissel  v.  Edwards, 
5  Day,  36:J.  366  (1812).  And  their  judgments  are  said  to  ])e  in  any  case,  if 
fully  proved,  entitled  to  general  faith  and  credit^  by  virtue  of  the  Constitu- 
tion, even  where,  for  the  reasons  next  noted,  not  within  the  act.  Kean  r. 
Rice,  12  S.  &  R.  203,  2C8  (1824);  Thomas  r.  Robinson,  3  Wend.  267,  269 
(1839);  Silver  Lake  Bank  v.  Harding,  5  Ohio,  545,  546  (1832);  Pelton  r. 
Platner,  13  id.  209,  216,  217  (1844);  Gay  v.  Lloyd,  1  Iowa,  78,  84  (1847); 
Draggoo  v.  Graham,  9  Ind.  212,  214  (1857);  Ault  r.  Zehering,  38  id,  429, 
432  (1871). 

Again:  the  provisions  of  the  act  relative  to  authentication  has  been  thought 
t )  contemplate  a  court  having  a  clerk,  probably  a  seal,  and  a  presiding  mag- 
istrate. Taylor  v.  Barron,  30  N.  H.  78,  97  (1855).  And  this  considerati«»n, 
in  connection  with  the  preceding  one,  has  been  made  the  ground  oi  decision 
that  courts  of  justices  of  the  peace  are  not  of  the  kind  in  contemplation. 
Keen  p.  Rice,  supra,  208;  Warren  v,  Flagg,  2  Pick.  448,  450  (1825);  Robin- 
son V.  Prescott,  4  N.  H.  450,  454  (1828):  Mahurin  v.  Bickford,  6  id,  667, 
570  (1834);  Snyder  v.  Wise,  mpra,  159;  dissenting  opinion  of  Baldwin,  J.,  in 
Hisselr.  Edwards,  «t<pr^,  367.  The  reasoning  on  which  the  latter  case  is 
decided  admits  the  necessity  of  a  clerk  and  a  presiding  magistrate,  but 
asserts  that,  in  his  own  court,  a  justice  of  the  peace  may  act  as  both.  To 
same  effect  see  Starkweather  r.  Loomis,  2  Vt.  573,  575  (1830);  Blodget  r. 
Jordan,  6  id.  580,  585  (1834);  Brown  v.  Edson,  23  id.  435,  448  (1851). 

Lastly:  according  to  considerations  directed,  less  to  the  expression  and 
more  to  the  purpose  of  the  law,  the  courts  in  question  have  been  thought  to 
be  courts  of  general  jurisdiction  at  law  or  in  equity,  while  proceeding  ns  is 
common  with  such  courts.     This  description  is  intended  to  exclude  courts 
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ively,  the  appointment  of  the  officers,  and  the  aathority  of  train- 
ing the  militia,  according  to  the  discipline  prescribed  by  Con- 
gress. The  President  of  the  United  States  is  to  be  the  com- 
mander of  the  militia,  vhen  called  into  actual  service.  The  act 
of  28th  of  February,  1795,  authorized  the  President,  in  case  of 
invasion,  or  of  imminent  danger  of  it,  to  call  forth  such  number 
of  militia  most  convenient  to  the  scene  of  action  as  he  might 
judge  necessary.  The  militia  so  called  out  are  made  subject  to 
the  rules  of  war;  and  the  law  imposes  a  fine  upon  every  delin- 
quent, to  be  adjudged  by  a  court  martial  ccnnposed  of  militia 
officers  only.  These  militia  court  martials  are  to  be  held  and 
conducted  in  the  manner  prescribed  by  the  articles  of  war;  and 
the  act  of  18th  of  April,  1814,  prescribes  the  manner  of  holding 
them. 

of  mere  mnnicipal  institution,  whoae  jnrisdiction  is  of  only  local  recognition, 
together  with  piocedare  which  is  likewise  exceptional.  Warren  v.  Flagg, 
wpra,  450.  Bnt  the  limitation  thns  expressed  has  been  avoided  in  practice 
by  the  admission  of  evidence,  where  the  fact  is  Dot  apparent  fiK>m  the 
ehaiacter  of  the  court,  that  its  action  was  within  the  scope  of  its  lawful 
poweni. 

Amid  the  conflict  of  opinion  which  pervades  the  subject,  there  is  common 
assent  to  the  requirement,  that  the  court-  whose  records  and  judicial  pro- 
eeedings  are  to  receive  general  faith  and  credit  throughout  the  United  States 
must  in  no  way  have  transcended  its  authority  as  to  procedure^  eertiM,  or  parties. 
Otherwise,  its  proceedings,  being  void,  are  not  judicial  proceedings,  and  its 
record  is  but  a  memorial  of  extra-judicial  acts. 

On  this  point  an  important  distinction  is  taken.  Where  the  court  is  one 
of  general  jurisdiction,  its  authority  to  entertain  matters  commonly  falling 
under  such  jurisdiction,  and  its  conformity  to  the  procedure  appropriate 
thereto,  will  be  presumed.  Wheeler  v.  Kaymond,  8  Oowen,  311,  314  (lB2ri); 
Baffnm  v.  Stimson,  5  Allen,  591,  593  (1803; ;  Harney  v,  Tyler,  2  Wall.  328, 
341  (1864);  Knapp  v.  Abell,  10  Allen,  485,  489  (1865);  Jar  vis  v.  Robinson, 
21  Wise.  523,  526  (1867;;  Miller  v.  U.  S.,  11  Wall.  268,  299  (1870);  Cone  v.  . 
Hooper,  18  Minn.  531,  535  (1872).  But  where  the  court  is  one  of  limited 
jnri^ictinn,  or  where  its  procedure  in  the  case  was  statutory,  it  must  be 
shown  to  have  acted  within  the  one,  or  conformably  to  the  other,  as  the  case 
may  be.  Thomas  v,  Robinson,  Bupra,  268;  Wyatt's  Admr.  v.  Rambo,  29  Ala* 
510,  521  (1857);  Gomm.  v.  Blood,  97  Mass.  538,  540  (1867);  Folgern.  Colum- 
bian  Ins.  Co.,  99  ici.  267,  2Td  (1868);  Gilpin  v.  Page,  18  Wall.  350,  366 
(1873). 

There  is  one  important  case,  indeed,  in  which  not  even  legislative  enact- 
ment will  be  admitted  to  have  given  the  court  jurisdi<^ion;  namely,  where 
judgment  in  peraonam  is  rendered  against  a  defendant  who  has  neither  been 
served  with  process  nor  appeared  to  the  suit.  It  is  not  in  the  nature  of  judi- 
cial proceedings  that  they  should  be  so  conductfld;  and  proceedings  which  in 
bet  are  so  conducted  cannot  be  made  judicial  within  the  meaning  of  the 
law.  Where,  therefore,  without  service  or  appearance,  a  court  proceeds  to 
judgment,  general  fiiith  and  credit  will  not  be  given  to  its  adjudication. 

Tbe  question,  of  how  sucb  failure  to  obtain  jurisdicdon  of  the  person  of  a 
defendant  should  be  evidenced  in  order  to  protect  him,  has  given  rise  to 
much  ditTerence  of  opinion,  and  to  many  fine  distinctions.  If  the  record 
affirmatively  shows  that  the  defendant  had  no  notice,  it  will  not  be  avail- 
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Dnring  the  act  of  1812,  the  authority  of  the  President  of  the 
United  States  over  the  militia  became  a  subject  of  doubt  and  diffi- 
oultjy  and  of  a  collision  of  opinion  between  the  general  govern- 
ment and  the  governments  of  some  of  the  states.  It  Was  the 
opinion  of  the  government  of  Connecticut,  that  the  militia  could 
not  be  called  out,  upon  the  requisition  of  the  general  government, 
except  in  a  case  declared,  and  founded  upon  the  existence  of  one 
of  the  specified  exigencies;  that^  when  called  out,  they  could  not 
be  taken  from  under  the  command  of  the  officers  duly  appointed 
by  the  states,  or  placed  under  the  immediate  command  of  an 
officer  of  the  army  of  the  United  States.  Nor  could  the  United  States 

lawfully  detach  a  portion  of  the  privates  from  the  body 
{  *  268  ]  of  the  company  to  which  they  belonged,  and  which  *wa8 

organized  with  proper  officers.  This  would,  in  the 
opinion  of  the  government  of  Connecticut,  impair  and  eventually 

able  against  him.  Thompson  v.  Emmert«  4  McLean,  96,  97  (1846V,  D'Arcy* 
Ketchum,  11  How.  165,  174  (1850);  Wilcox  v.  Kaasick,  2  Mich.  165,  1T7 
(1851).  If  it  merely  fails  to  show  notice,  this  will  he  presumed  in  case  of 
superior  ooarts  of  general  jnrisdiction,  Wilcox  v.  Knssick,  impra^  177;  Hortonv. 
Critchfield.  18  111.  133,  136  (1866^;  Dunbar  v.  Hallowell,  34  id.  168,  169 
(1864);  but  not  in  case  of  other  courts,  the  presumption  being  to  the  contrary 
until  overcome  by  proof.  Warren  v.  McCarthy,  25  id.  95,  103  (1860).  If, 
on  the  other  hand,  the  record  falsely  recites  notice,  the  recital  i.^  by  some 
authorities,  held  conclusive.  Field  v.  Gibbs,  1  Pet  C.  C.  155,  156  (1815); 
Lincoln  t;.  Tower,  2  McLean,  473,  486  (1841);  Pritchetti-.  Clarke,  4  Har.  280, 
281  (1844);  Wilson  v.  Jackson,  10  Mo.  329,  333  (1847);  Wilcox  v.  Kassick, 
mipra,  177;  Westcott  v.  Brown,  13  Ind.  83,  85  (1859).  By  other  authorities, 
however,  such  recitals  have  been  held  to  be  disputable.  Starbuck  v.  Murray, 
5  Wend.  148,  158  (1830);  Bimeler  v.  Dawson,  5 Scam.  (111.)  536,  542  (1843);  | 

Koyes  v.  Butter,  6  Barb.  613,  615  (1849);  Norwood  t>.  Cobb,  15  Texas,  500,  . 

604  (ia55) ;  8.  0.  24  id.  551,  553  (1859);  Carleton  r.  Bickford,  13  Gray,  591,  i 

593  (1859);  Colt  v.  Haven,  30  Conn.  190,  198  (1K61);  Christmas  v.  Russell,  5  • 

Wall.  290,  305  (1866) ;  Pollard  v.  Baldwin,  22  Iowa,  328.  332  (1867) ;  Folger  ». 
Columbian  Ins.  Co.,  99  Ma.ss.  267,  273  (1868);  Kerr  t».  Kerr,  41  N.  Y.  272. 
275  (1869);  Hoffman  v.  Hoffinan,  46  N.  Y.  30,  33  (1871);  Marx  v.  Fore,  51 
Mo.  69,  74  (18T2);  Thompson  v.  Whitman,  18  Wall.  457,  469  (1873); 
Knowles  v.  Gas  Light  Co.,  2  Dill.  421,  425  (1872),  as  reversed  in  19  Wall. 
68,  61  (1873);  Lowe  t».  Lowe,  40  Iowa.  220,  223  (1875);  Kingsbury  v.  Ynie- 
stra,  59  Ala.  320,  321  (1877);  Guthrie  v.  Lowrv,  84  Penna.  St.  633,  537 
(1877);  Bowler  v.  Huston,  30  Grat.  266,  284  (1878);  Webster  v.  Hunter,  50 
Iowa,  215,  217  (1878);  Chunn  v.  Gray,  51  Texas,  112,  114  (1879);  Napton  c. 
Leaton,  71  Mo.  .358,  366  (1879);  Graham  v.  Spencer,  14  Fed.  Rep.  603,  606, 
607  (1882);  Meyer  v.  Hartman,  14  Mo.  App.  130,  132  (1883);  Kednso.  Bur- 
nett, 59  Texas,  576,  581  (1883);  Mitchell  v.  Ferris,  5  Del.  34,  41  (1884). 

3.  That  the  demand  in  litigation  has  been  discharged. — In  this  case,  the  ob- 
jection goes  to  the  cause  of  action;  being,  not  indeed  that  such  cause  never 
existed,  but  that  it  does  not  continue  to  exist.  The  defendant  may,  for  ex- 
ample, avail  himself  of  *'a  release,  payment,  or  presumption  of  payment, 
from  lapse  of  time,  whether  such  presumption  be  raised  by  the  common  law 
prescription,  or  by  statute  of  limitation.''  M'Elmoyle  t?.  Cohen.  13  Fet 
312,  326  (1839). 
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destroy  the  state  militia     When  the  militia  are  duly  called  into 
the  service  of  the  United  States,  thej  must  be  called  as  militia 
famished  with  proper. officers  by  the  state. 

Similar  difficulties  arose  between  the  government  of  the  United 
States  and  the  State  of  Massachusetts,  on  the  power  of  the  national 
govemmnnt  over  the  militia.  Both  those  states  refused  to  furn- 
ish detachments  of  militia  for  the  maritime  frontier,  on  an  exposi- 
tion of  the  Constitution,  which  they  deemed  sound  and  just 

In  Connecticut  the  claim  of  the  governor  to  judge  whether  the 
exigency  existed,  authorizing  a  call  of  the  militia  of  that  state,  or 
ftDy  portion  of  it,  into  the  service  of  the  Union,  and  the  claim  on 
the  part  of  that  Htate  to  retain  the  command  of  the  militia,  when 
duly  ordered  out,  as  against  any  subordinate  officer  of  the  army 
of  the  United  States,  were  submitted  to,  and  received  the  strong 
and  decided  sanction,  not  only  of  the  governor  and  council  of  that 
state,  but  of  the  legislature  itself  (a).  In  Massachusetts,  the 
governor  consulted  the  judges  of  the  Supreme  Judicial  Court,  as  to 
the  true  construction  of  the  Constitution  on  these  very  interestiog 
points.  The  Judges  of  the  Supreme  Court,  who  were  consulted, 
were  of  the  opinion,  that  it  belonged  to  the  governors  of  the  sev- 
eral states  to  determine  when  any  of  the  exigencies  contemplated 
by  the  Constitution  of  the  United  States  existed,  so  as 
to  require  them  to  place  the  militia,  or  any  part  *  of  it  [  *  264  ] 
in  the  service  of  the  Union,  and  under  the  command  of 
the  President  It  was  observed,  that  the  Constitution  of  the 
United  States  did  not  give  that  right,  by  any  express  term  to  the 
President  or  Congress,  and  that  the  power  to  determine  when 
the  exigency  existed,  was  not  prohibited  to  the  states,  and  that  it 
was,  therefore,  as  of  course,  reserved  to  the  states.  A  different 
construction  would  place  all  the  militia  in  effect  at  the  will  of 
Congress,  and  produce  a  military  consolidation  of  these  states. 
The  act  of  28th  of  February,  1795,  vested  in  the  President  the 
power  of  calling  forth  the  militia  when  any  one  of  the  exigencies 
existed,  and  if  to  that  be  superadded  the  power  of  determining 

(a)  See  Official  Documents  of  the  State  of  Connecticut,  August,  181 2.  The  jeal- 
ousy of  the  exercise  of  any  power  (other  than  that  of  local  governments) 
over  the  militia,  was  very  strongly  manifested  by  the  legislature  and  people 
of  ConDecticQt,  as  early  as  1693,  when  they  fearlessly  and  snccessfully  resisted 
the  daim  of  Governor  Fletcher,  of  New  York,  resting  on  a  oommiBsion  for  that 
purpose  from  the  king,  to  tht*  exclusive  command  of  the  militia  of  Gonnecti- 
cut    1  TrumbuU's  Hist.  410—414. 
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"whea  the  ccuua  fasderis  occurred,  the  militia  woald  in  fact  be 
under  the  President's  control. 

Aa  to  the  question  how  the  militia  were  to  be  commanded, 
when  duly  called  out,  the  judges  were  of  opinion,  that  the  Presi- 
dent alone,  of  all  the  officers  acting  under  {he  United  States,  was 
authorized  to  command  them,  and  that  he  must  command  them  as 
thej  were  organized,  under  officers  appointed  by  the  states.  The 
militia  could  not  be  placed  under  the  command  of  any  officer  not  of 
the  militia,  except  that  officer  be  the  President  of  the  United  States. 
But  the  judges  did  not  determine  how  the  militia  were  to  be 
commanded,  in  case  of  the  absence  of  the  President,  and  of  a 
union  cf  militia  with  troops  of  the  United  States;  and  whether 
they  were  to  act  under  their  separate  officers  and  in  coDoert  as 
allied  forces,  or  whether  the  officer  present  who  was  highest  in 
rank,  be  he  of  the  militia  or  of  the  federal  troops,  was  to  com- 
mand the  whole,  was  a  difficult  and  perplexing  question,  which 
the  judges  did  not  undertake  to  decide  (a). 

The  President  of  the  United  States  declared,  that  these 
constructions  of  the  constitutional  powers  of  the  general 
government  over  the  militia  were  novel  and  unfortunate, 
[  *  265  ]  *  and  he  was  evidently  and  decidedly  of  a  difiPerent 
opinion.  He  observed,  in  his  message  to  Congress  on 
the  4th  November,  1812,  that  if  the  authority  of  the  United  States 
to  call  into  service  and  to  command  the  militia,  could  be  thas 
frustrated,  we  were  not  one  nation,  for  the  purpose  most  of  alJ 
reiquiring  it  These  embarrassing  questions,  and  the  high  au- 
thority by  which  each  side  of  the  argument  was  supported,  re- 
mained unsettled  by  the  proper  and  final  decision  of  the  tribunal 
that  is  competent  to  put  them  to  rest,  until  the  case  of  Martin 
V.  Mott  (6),  in  1827.  In  that  case  it  was  decided  and  settled  by 
the  Supreme  Court  of  the  United  States  that  it  belonged  exclu- 
sively to  the  President  to  judge  when  the  exigency  arises,  in 
which  he  bad  authority  under  the  Constitution  to  call  forth  the 
militia,  and  that  his  decision  was  conclusive  upon  all  other 
persons. 

The  case  of  Houston  v.  Moore  (c)  settled  sbme  important  ques- 
tions arising  upon  the  national  authority  over  the  militia.    The 

[a)  R  Ma98,  Rep,  554. 
[h)  12  Wheaton,  19. 
[c)  5  WheaUm,  1. 
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acts  of  Congress  already  referred  to,  and  tbe  act  of  Sfch  March, 
1792,  for  establishing  a  nniform  militia,  were  considered  as  cov' 
ering  the  whole  ground  of  congressional  legislation  over  the  sub- 
ject The  manner  in  which  the  militia  were  to  be  organized, 
armed,  disciplined,  and  governed,  was  fully  prescribed;  provision 
was  made  for  drafting,  detaching,  and  calling  forth  the  state  quotas, 
when  requested  by  the  President  His  orders  were  to  be  given 
to  the  chief  executive  magistrate,  or  to  any  militia  officer  he  might 
think  proper.  Neglect  or  refusal  to  obey  his  orders  was  declared 
to  be  a  public  oiBfence,  and  subjected  the  offender  to  trial  and 
punishment,  to  be  adjudged  by  a  court  martial,  and  the  mode  of 
proceeding  was  perspicuously  detailed. 

The  question  before  the  Supreme  Court  of  the  United  States 
was,  whether  it  was  competent  for  a  court  martial,  deriving  its 
jurisdiction  under  state  authority,  to  try  and  punish  militia  men, 
drafted,  detached,  and  called  forth  by  the  President 
*intb  the  service  of  the  United  States,  and  who  had  re-  [  *  266  ] 
fused  or  neglected  to  obey  the  call.  The  court  decided,  that 
the  militia,  when  called  into  the  service  of  the  United  States,  were 
not  to  be  considered  as  being  in  that  service,  or  in  the  character  of 
national  militia,  until  they  were  mustered  at  the  place  of  rendez- 
vous, and  that  until  then,  the  state  retained  a  right,  concurrent 
with  the  government  of  the  United  States,  to  punish  their  delin- 
quency. But  after  the  militia  had  been  called  forth,  and  had 
entered  into  the  service  of  the  United  States,  their  character 
changed  from  state  to  national  militia,  and  the  authority  of  the 
general  government  over  such  detachments  was  ezclusiva  Actual 
service  was  considered  by  Congress  as  the  criterion  of  national 
militia,  and  the  place  of  rendezvous  was  the  terminus  a  quo  tbe 
service,  the  pay,  and  subjection  to  the  articles  of  war  were  to  com  • 
mence.  And  if  the  militia,  when  called  into  the  service  of  the 
United  States,  refuse  to  obey  the  order,  they  remain  within  the 
military  jurisdiction  of  the  state,  and  it  is  competent  for  the  state 
to  provide  for  trying  and  punishing  them  by  a  state  court  mar- 
tial, to  the  extent  and  in  the  manner  prescribed  by  the  act  of  Con- 
gress. The  act  of  Pennsylvania  of  1814,  provided  for  punishing, 
by  a  state  court  martial,  delinquent  militia  men,  who  were  called 
into  the  service  of  the  United  States,  and  neglected  or  refused  to 
serve;  and  they  were  to  be  punished  by  the  infliction  of  the  pen- 
alties prescribed  by  the  act  of  Congress,  and  such  an  act  was  held 
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not  to  be  repugnant  to  tbe  Constitution  and  laws  of  the  United 
States.  It  was  the  lawfnl  exercise  of  oonourrent  power,  and  ooold 
be  concurrently  exercised  by  the  national  and  state  courts  mar- 
tial, as  it  was  authorized  by  the  laws  of  the  state,  and  not  pro- 
hibited by  those  of  the  United  States.  It  would  remain  to  be  so 
•exercised,  until  Congress  should  vest  the  power  exclusively  else- 
where, or  until  the  states  should  divest  their  courts  martial  of 
such  a  jurisdiction.  This  was  the  decision,  in  the  first  instance^ 
of  the  Supreme  Court  of  Pennsylvania  (a) ;  and  it  was  affirmed, 
on  appeal,  by  the  majority  of  the  Supreme  Court  of  the  United 
States. 

Powen  of  OongresB  as  to  Intemal  Improyements.— (7.) 

The  authority  of  Congress  to  appropriate  public  moneys  for  in- 
ternal improvements,  has  been  much  discussed  on  public  occasions, 
and  between  the  legislative  and  executive  branches  of  the  govern- 
ment; but  the  point  has  never  been  brought  under  judicial  con- 
sideration. 

It  has  been  contended,  that,  under  the  power  to  establish  post 
offices  and  post  roads,  and  to  raise  moneys  to  provide  for  the 
general  welfare,  and  as  incident  thereto,  Congress  have  the  power 
to  set  apart  funds  for  intemal  improvements  in  the  states,  with 
their  assent,  by  means  of  roads  and  canal&  Such  a  power  has 
been  exercised  to  a  certain  extent  It  has  been  the  constant 
practice  to  allow  to  the  new  states  a  certain  proportion  of  the 
proceeds  arising  from  the  sale  of  public  lands,  to  bo  laid  out  in 
the  construction  of  roads  and  canals  within  those  states,  or  lead- 
ing thereto.  In  1806,  Congress  authorized  a  road  to  be  opened 
from  Nashville,  in  Tennessee,  to  Natchez;  and,  in  1809,  they  au- 
thorized the  canal  of  Carondelet,  leading  from  lake  Ponchartrain, 
to  be  extended  to  the  river  Mississippi.  The  Cumberland  road 
was  constructed  under  the  act  of  March  29th,  1806,  and  this  road 
had  been  made  under  a  covenant  with  the  state  of  Ohio,  by  tbe 
act  of  April  30, 1802,  that  a  portion  of  the  proceeds  of  lands  lying 
within  that  state,  should  be  applied  to  the  opening  of  the  roads 
leading  to  that  state,  with  the  consent  of  the  states  through  which 
the  road  might  pass.  But  the  expenditures  on  that  road  far  ex- 
•ceeded  the  proceeds  of  sales  of  public  lands  in  Ohio,  and,  in  1817, 
the  President  of  the  United  States  objected  to  a  bill,  on  the  ground 
that  the  Constitution  did  not  extend  to  making  roads  and  canals, 

(a)  Hoore  v.  Houston,  3  Serg.  dt  Bawle,  169. 
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and  improving  water-coorses,  through  the  different  states;  nor 
ooald  the  assent  of  those  states  confer  the  power.  Afterwards,  in 
1822,  the  President  objected  to  a  bill  appropriating  money  for 
repairing  Gnmberland  road,. and  establishing  gates  and  tolls  on  it. 

On  these,  and  other  occasions,  there  has  been  a  great 
*  and  decided  difference  of  opinion  between  CJongress  [  *  268  j 
and  the  President  on  the  constitutional  question.  Presi- 
dent Jefferson,  in  his  message  of  December  2d,  1806,  and  Presi- 
dent Madison,  in  his  message  of  December  3d,  1816,  equally 
denied  any  such  power  in  Congress.  On  the  other  hand,  ib  ap- 
pears that  Congress  claim  the  power  to  lay  out,  construct,  and 
improve  post  roads,  with  the  assent  of  the  states  through  which 
they  pass.  They  also  claim  the  power  to  open,  construct,  and 
improve  military  roads  on  the  like  terms,  and  the  right  to  cut 
canals  through  the  several  states,  with  their  assent,  for  promoting 
and  securing  internal  commerce,  and  for  the  more  safe  and  eco- 
nomical transportation  of  military  stores  in  time  of  war;  and 
leaving,  in  all  these  cases,  the  jurisdictional  right  over  the  soil  in 
the  respective  states  (a). 

In  the  inaugural  address  of  President  Adams,  on  the  4th  of 
March,  1825,  he  alluded  to  this  question,  and  his  opinion  seemed 
to  be  in  favour  of  the  constitutional  right,  and  of  the  policy  and 
Wisdom  of  the  liberal  application  of  the  national  resources  to  the 
internal  improvement  of  the  country.  He  intimated,  that  spec- 
ulative scruples  on  this  subject  would  probably  be  solved  by  the 
practical  blessings  resulting  from  the  application  of  the  power, 
and  the  extent  and  limitations  of  the  general  government,  in  re- 
lation to  this  important  interest,  settled  and  acknowledged  to  the 
satisfaction  of  all.  This  declaration  may  be  considered  as  with- 
drawing the  influence  of  the  official  authority  of  the  President, 
from  the  side  on  which  it  has  hitherto  pressed,  and  adding  it  to 

(a)  In  the  case  of  Dickey  v.  Tarnpike  Road  Co.,  7  Dana  R,  113,  the  Ken- 
tucky court  of  appesaU  decided,  that  the  power  given  to  Congress  by  the  oon- 
stitntion  to  egtabliah  post  roads^  enabled  them  to  make,  repair,  keep  open  and 
improve  poet  roads  when  they  should  deem  the  exercise  of  the  power  expe- 
dient. Bnt  in  the  exercise  of  the  right  ot  eminent  domain  on  this  subject, 
the  United  States  have  no  right  to  adopt  and  use  roads,  bridges  and  ferries 
oonstmcted  and  owned  by  states,  corporations,  or  individuals,  without  their 
consent,  or  without  making  to  the  parties  concerned  just  compensation.  If 
the  United  States  elect  to  use  such  accommodations  without  the  performance 
of  such  a  previous  condition,  the^  stand  upon  the  same  footing  and  arc  sub- 
ject to  the  same  tolls  and  regulations  as  private  individuals.  This  important 
dedaioii  was  weU  supported  by  sound  rea9oning. 
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the  support  of  the  preponderating  opinion,  in  f  avonr  of  the  com- 
petency of  the  power  claimed  by  Congreso  (a). 

(a)  In  FebroAry,  1827,  alter  all  animated  debate,  the  Ilonse  of  Represen- 
tatives, by  a  vote  of  101  to  67,  voted  to  appropriate  |30,000  for  the  oontinaa- 
tion  of  surveys  of  routes  for  roads  and  canals.  lu  April,  1S30,  on  the  bill,  in 
the  House  of  Representatives,  to  construct  aioad  from  Buffalo,  in  New  York, 
tlirongh  Washington,  to  New  Orleans,  great  objection  was  made  to  the  con- 
stitutionality of  the  pow^r,  and  the  House,  by  a  vote  of  105  to  88,  rejected 
the  bill,  though  probably  the  vote  was  governed,  in  part  by  other  considera- 
tions; for  other  bills,  ifor  aiding  the  making  reads  and  canals,  passed  into 
laws  during  that  session,  and  their  avowed  purpose  was  the  great  object  of 
internal  improvement.  President  Jackson,  in  1830,  declared  himself  to  be 
of  opinion  that  Congress  did  not  possess  the  constitutional  power  to  construct 
roads  and  canals,  or  appropriate  money  for  improvements  of  a  local  charneter; 
but  he  admitted  that  the  right  to  make  appropriations  for  such  as  were  of  a 
national  character,  hud  been  so  generally  acted  upon,  and  so  long  acquiesced 
in,  as  to  justify  the  exercise  of  it,  on  the  ground  of  continned  usage.  He 
objected,  upon  that  distinction,  to  the  bills  authorizing  subscription  to  the 
Maysville  and  Rockville  Road  Companies,  as  not  being  within  the  legitimate 
powers  of  Congress. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution  of  the  United  States, 
vol.  ii.  p.  429 — 440,  and  again,  p.  519 — 538,  has  stated,  at  large,  the  argu- 
ments for  and  against  the  proposition,  that  Congress  have  a  constitutional 
authority  to  lay  taxes,  and  to  apply  the  power  to  regulate  commerce,  as  a 
means  directly  to  encourage  and  protect  domestic  manufactures;  and  withrut 
giving  any  opinion  of  his  own  on  that  contested  doctrine,  he  has  left  the 
reader  to  draw  his  own  conclusions.  I  should  think,  however,  irom  a  view 
of  the  arguments  as  stated,  that  every  mind  which  has  taken  no  part  in  the 
discussions,  and  felt  no  prejudice  or  territorial  bias  on  either  side  of  the 
question,  would  deem  the  argume  nts  in  favour  of  the  congressional  power 
vastly  superior.  The  learned  commentator,  I  should  apprehend  to  be  de- 
cidedly of  that  way  of  thinking.  He  says,  '*  that  the  commercial  system  of 
the  United  States  has  been  employed  sometimes  for  the  purpose  of  revenue; 
sometimes  for  the  purpose  of  prohibition  ;  sometimes  for  the  purpose  of  re- 
taliation and  commercial  reciprocity;  sometimes  to  lay  embargoes;  sometimes 
to  encourage  domestic  navigation,  and  the  shipping  and  mercantile  interest, 
by  bounties,  by  discriminating  duties,  and  by  special  preferences  and  privi- 
leges; and  sometimes  to  regulate  intercourse,  with  a  view  to  mere  political 
objects,  such  as  to  repel  aggressions,  increase  the  pressure  of  war,  or  vindi- 
cate the  rights  of  neutral  sovereignty.  In  all  these  cases,  the  right  and  duty 
have  been  conceded  to  the  national  government  by  the  unequivocal  voice  oi 
the  people.''  Mr.  Hamilton,  in  his  argument  in  the  cabinet  in  February, 
1791,  on  the  national  bank,  considered  that  the  regulation  of  policies  of  in- 
surance, of  salvage  upon  goods  found  at  sea,  the  regulation  of  pilots  and  of 
foreign  bills  of  exchange,  as  coming  within  the  power  to  regulate  commerce. 
Ibid.  D.  519. 
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•  LECTURE  XIII.  [  *  271  ] 

OP  THE  PRESIDENT. 

The  title  of  the  present  lecture  may  conveniently  be  examined 
in  the  following  order:  1.  The  unity  of  this  department.  2.  The 
qualifications  required  by  the  Constitution  for  the  office  of  Ih'esi- 
deni  3.  The  mode  of  his  appointment.  4.  His  duration.  5.  His 
sapport.     6.  His  powers. 

(1.)  By  the  Constitution,  it  is  ordained,  that  the  executive 
power  shall  be  invested  in  a  President  (a). 

Unity  of  the  Ezecntive  Power.-r-The  object  of  this  depart- 
ment is  the  execution  of  the  law;  and  good  policy  dictates  that 
it  should  be  organized  in  the  mode  best  calculated  to  attain  that 
end  with  precision  and  fidelity.  Consultation  is  necessary  in  the 
making  of  laws.  The  defect  or  grievance  they  are  intended  to 
remove  must  be  distinctly  perceived,  and  the  operation  of  the 
remedy  upon  the  interests,  the  morals,  and  the  opinion  of  the 
community,  profoundly  considered.  A  comprehensive  knowledge 
of  the  great  interests  of  the  nation,  in  all  their  complicated  rela- 
tions and  practical  details,  seems  to  be  required  in  sound  legis- 
]ation;  and  it  shows  the  necessity  of  a  free,  full,  and  perfect  rep- 
resentation of  the  people,  in  the  body  intrusted  with  the  legisla- 
tive power.  But  when  laws  are  duly  made  and  promulgated,  they 
only  rmnain  to  be  executed.  No  discretion  is  submitted  to  the  ex- 
ecutive officer.  It  is  not  for  him  to  deliberate  and  decide  upon 
the  wisdom  or  expediency  of  the  law.  What  has  been  once  de- 
clared to  be  law,  under  all  the  cautious  forms  of  deliberation  pre- 
scribed by  the  Constitution,  ought  to  receive  prompt  obe- 
dience. The  characteristical  qualities  required  in  the  *ex-  [  *  272  ] 
ecative  department  are  promptitude,  decision,  and  force; 
and  these  qualities  are  most  likely  to  exist  when  the  executive 
authority  is  limited  to  a  single  person,  moving  by  the  unity  of  a 

(a)  Art.  2,  MC.  1. 
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single  will  Division,  indecision,  and  delay,  are  ezoeedinglj  an- 
favourable  to  that  steady  and  vigprous  administration  of  the  law, 
which  is  necessary  to  secnre  tranqaility  at  home  and  command 
the  confidence  of  foreign  nations.  Every  government,  ancient 
and  modern, which  has  been  constituted  on  different  principles,  and 
adopted  a  compound  executive,  has  suffered  the  evils  of  it;  and 
the  public  interest  has  been  sacrificed,  or  it  has  languished  under 
the  inconveniences  of  an  imbecile  or  irregular  administration.  In 
those  states  which  have  tried  the  project  of  executive  councils,  the 
weakness  of  them  has  been  strongly  felt  and  strikingly  displayed; 
and  in  some  instances  in  which  they  have  been  tried,  (as  in  Penn- 
sylvania and  Georgia,)  they  were  soon  abandoned,  and  a  single 
executive  magistrate  created,  in  accordance  with  the  light  afford- 
ed by  their  own  experience,  as  well  as  by  the  institutions  of  their 
neighbors. 

Unity  increases  not  only  the  efficacy,  but  the  responsibility  of 
the  executive  power.  Every  act  can  be  immediately  traced  and 
brought  home  to  the  proper  agent  There  can  be  no  concealment 
of  the  real  author,  nor,  generally,  of  the  motives  of  public  meas- 
ures, when  there  are  no  associates  to  divide,  or  to  mask  respon- 
sibility. There  will  be  much  less  temptation  to  depart  from  duty, 
and  much  greater  solicitude  for  reputation,  when  tbere  are  no 
partners  to  share  the  odium,  or  to  communicate  confidence  by 
their  example.  The  eyes  of  the  people  will  be  constantly  directed 
to  a  single  conspicuous  object;  and,  for  these  reasons,  I>eLolme(a) 
considered  it  to  be  a  sound  axium  of  policy,  that  the  executive 
power  was  more  easily  confined  when  it  was  one.  "  If,  the  exe- 
cution of  the  laws,"  he  observes,   ^^be   intrusted  to  a  number 

of   hands,  the  true   cause  of  public  evils   is   hidden. 
[  *  273  ]  ^Tyranny,  in  such  states,  does  not  always  beat  down  the 

fences  that  are  set  around  it,  but  it  leaps  over  them.  It 
mocks  the  efforts  of  the  people,  not  because  it  is  invincible,  but 
because  it  is  unknown."  The  justness  of  these  reflections  might 
be  illustrated  and  confirmed  by  a  review  of  the  proceedings  of 
the  former  council  of  appointment  in  New  York.  All  efficient 
responsibility  was  there  lost,  by  reason  of  the  constant  change  of 
the  members,  and  the  difficulty  of  ascertaining  the  individual  to 
to  whom  the  origin  of  a  bad  appointment  was  to  be  attributed. 
Qualifications    for    President.— (2.)  The   Constitution    re- 

(a)  Qnut  of  England^  p.  111. 

284 


Lee  XniJ  THE  UNITED  STATES.  *  274 

quires  (a),  that  the  President  should  be  a  natoral  bom  citizen,  or 
a  citizen  of  the  United  States  at  the  time  of  the  adoption  of  the 
Constitution,  and  that  he  have  attained  to  the  age  of  thirty -five 
years,  and  have  been  fourteen  years  a  resident  within  the  United 
States.'  Considering  the  greatness  of  the  trust,  and  that  this 
department  is  the  ultimately  efficient  executive  power  in  govern- 
ment, these  restrictions  will  not  appear  altc^ether  useless  or  un- 
important. As  the  President  is  required  to  be  a  native  citizen  of 
the  United  States,  ambitious  foreigners  cannot  intrigue  for  the 
office,  and  the  qualification  of  birth  cuts  ofiF  all  those  inducements 
from  abroad  to  corruption,  negotiation,  and  war,  which  have  fre- 
quently and  fatally  harassed  the  elective  monarchies  of  Germany 
and  Poland  as  well  as  the  Pontificate  at  Rome.  The  age  of  the 
President  is  sufficient  to  have  formed  his  public  and  private  char- 
acter ;  and  his  previous  domestic  residence,  is  intended  to  afford 
to  his  fellow  citizens  the  opportunity  to  attain  a  correct  knowl- 
edge of  his  principles  and  capacity,  and  to  have  enabled  him  to 
acquire  habits  of  attachment  and  obedience  to  the  laws,  and  of 
devotion  to  the  public  welfare. 

Mode  of  Appointment. — (8.)  The  mode  of  his  appointment 
presented  one  of  the  most  difficult  and  momentous  questions  that 
occupied  the  deliberations  of  the  assembly  which  framed  the  Gon- 
stitution  ;  and  if  ever  the  tranquility  of  this  nation  is 
to  be  disturbed,  *  and  its  liberties  endangered,  by  a  [  *  274  ] 
struggle  for  power,  it  will  be  upon  this  very  subject  of 
the  choice  of  a  President.  This  is  the  question  that  is  eventually 
to  test  the  goodness,  and  try  the  strength  of  the  Constitution ; 
and  if  we  shall  be  able,  for  half  a  century  hereafter,  to  continue 
to  elect  the  chief  magistrate  of  the  Union  with  discretion,  moder- 
ation, and  integrity,  we  shall  undoubtedly  stamp  the  highest 
value  on  our  national  character,  and  recommend  our  republican 
iDstitutions,  if  not  to  the  imitation,  yet  certainly  to  the  esteem 
and  admiration  of  the  more  enlightened  part  of  mankind.  The 
experience  of  ancient  and  modern  Europe  has  been  unfavourable  to 
the  practicability  of  a  fair  and  peaceable  popular  election  of  the 
executive  head  of  a  great  nation.  It  has  been  found  impossible 
to  guard  the  election  from  the  mischiefs  of  foreign  intrigue  and 

{a\  Art.  2,  nee.  5. 

^  For  a  disqualification  established  by  constitntioDal  amendment,  see  ante, 
^  328,  n.  6. 
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domestic  tnrbulenoe^  from  violence  or  corruption  ;  and  mankind 
have  generally  taken  refuge  from  tha  evils  of  popnlar  elections 
in  hereditary  executives,  as  being  the  lea&t  evil  of  tbe  two.  Tbe 
most  recent  and  remarkable  change  of  this  kind  occurred  in  France, 
in  1804,  when  the  legislative  body  changed  their  elective  into  an 
hereditary  monarchy,  on  the  avowed  ground  Ihat^the  competition 
of  popnlar  elections  led  to  corruption  and  violence.  And  it  is  a 
curious  fact  in  European  history,  that  on  the  first  partition  of 
Poland,  in  1773,  ivhen  the  partitioning  powers  thought  it  expe- 
dient to  foster  and  confirm  all  the  defects  of  its  wretched  goveni- 
ment,  they  sagaciously  demanded  of  the  Polish  diet,  that  tbe 
crown  should  continue  elective  (a).  *  This  was  done  for  the  very 
purpose  of  keeping  the  door  open  for  foreign  intrigue  and  in- 
fluence. Mr.  Paley  (6)  condemns  all  elective  monarchies,  and  be 
thinks  nothing  is  gained  by  a  popular  choice,  worth  the  dissen- 
sions, tumults,  and  interruptions  of  regular  industry,  with  which 

it  is  inseparably  attended.     I  am  not   called  upon  to 
[  *  275  ]  question  the  wisdom  *  or  policy  of  preferring  hereditary 

to  elective  monarchies  among  the  great  nations  of 
Europe,  where  different  orden^  and  ranks  of  society  are  estab- 
lished, and  large  masses  of  property  accumulated  in  the  hands  of 
single  individuals,  and  where  ignorace  and  poverty  are  widely 
diffused,  and  standing  armies  are  necessary  to  preserve  the  sta- 
bility of  the  government  The  state  of  society  and  of  property, 
in  this  country,  and  our  moral  and  political  habits,  have  enabled 
us  to  adopt  the  republican  principle,  and  to  maintain  it  hitherto 
with  illustrious  success.  It  remains  to  be  seen  whether  the 
checks  which  the  Constitution  has  provided  against  tbe  danger- 
ous propensities  of  our  system  will  ultimately  prove  effectual. 
The  election  of  a  supreme  executive  magistrate  for  a  whole  na- 
tion, affects  so  many  interests,  addresses  itself  so  strongly  to  pop- 
ular passions,  and  holds  out  such  powerful  temptations  to  ambi- 
tion, that  it  necessarily  becomes  a  strong  trial  to  public  Tirtoe, 
and  even  hazardous  to  the  public  tranquility.  The  Constitution, 
from  an  enlightened  view  of  all  the  difficulties^  that  attend  the 
subject,  has  not  thought  it  safe  or  prudent  to  refer  the  election 
of  a  President  directly  and  immediately  to  the  people  ;  but  it  has 
confided  the  power  to  a  smfill  body  of  electors,  appointed  in  each 

(a)  (hx's  Travels  in  Poland,  Russia.  Ac  vol.  i. 
(d)  PrindpUs  of  Moral  and  Pol.  Philosophy^  346. 
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state,  under  the  direotion  of  the  legislature  :  and  to  close  the  op- 
portunity as  mach  a&  possible  against  negotiation,  intrigne,  and 
corraption,  it  has  declared  that  Congress  may  determine  the  time 
of  choosing  the  electors,  and  the  day  on  which  they  shall  vote, 
and  that  the  day  of  election  shall  be  the  same  in  every  state  (a). 
This  secority  has  been  still  further  extended,  by  the  act  of  Con- 
gress (&)  directing  the  electors  to  be  appointed  in  each  state  with- 
in thirty-four  days  of  the  day  of  election. 

The  Constitution  (c)  directs  that  the  number  of  electors  in 
each  state  shall  be  equal  to  the  whole  number  of  senators  and 
representatives  which  the  state  is  entitled  to  send  to  Congress  ; 
and,  according  to  the  apportionment  of  Congress 
*in  1882,  the  President  is  elected  by  281  electors.  And  [  *  276  ] 
to  prevent  the  person  in  office,  at  the  time  of  th&  elec- 
tion, from  having  any  improper  influence  on  his  re-election,  by 
his  ordinary  agency  in  the  government,  it  is  provided  that  no 
member  of  Congress,  nor  any  person  holding  an  office  of  trust  or 
profit  under  the  United  States,  shall  be  an  elector ;  and  the  Con- 
stitution has  in  no  other  respect  defined  the  qualifications  of  the 
electors  (d).  These  electors  [having  been  chosen  on  the  Tuesday 
next  after  the  first  Monday  in  November,']  meet  in  their  respec- 
tive states,  at  a  place  appointed  by  the  legislature  thereof,  on  the 
first  Wednesday  in  December'  in  every  fourth  year  succeeding 
the  last  election,  and  vote  by  ballot  for  President  and  Vice-Pres- 
ident, (for  this  last  officer  is  elected  in  the  same  manner,  and  for 
the  same  period  as  the  President,)  and  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  state  with  the  electors. 
They  name  in  their  ballots  the  person  voted  for  as  President,  and, 
in  distinct  ballots,  the  person  voted  for  as  Yice-President ;  and 
they  make  distinct  lists  of  all  persons  voted  for  as  President,  and 
of  all  persons  voted  for  as  Vice-President,  and  of  the  number  of 
votes  for  each,  which  lists  they  sign,  and  certify,  and  transmit, 
sealed,  to  the  seat  of  the  government  of  the  United  States, 
directed  to  the  President  of  the  Senate.     The  act  of  Congress 

{a)  Art.  2,  sec.  4. 
(h)  Act  of  l»e  March,  1792. 
(c)  Art.  2,  Rec  2,  3. 
id)  Art.  2,  sec.  1. 
*  Rev.  Stftfc  i  131. 

'Now,  by  Act  of  Feb.  3,  1887,  c  90,  {  1,  24  Stat  at  L.  373,  the  second 
Umiday  in  January. 
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of  Isb  of  March,  1792,  sec.  2,  directs  that  .the  oertifiioate  of  the 
Totes  shall  be  delivered  to  the  President  of  the  Senate  before  the 
first  Wednesday  of  Janaarj  next  ensuing  the  election/  The  Pres- 
ident of  the  Senate,  on  the  second  Wednesday  in  February  suc- 
ceeding every  .meeting  of  the,  electors,  in  the  presence  of  both 
houses  of  Ck)ngress,  opens  all  the  certificates,  and  the  Totee  are 
then  to  be  counted.  The  Constitution  does  not  expressly  declare 
by  whom  the  votes  are  to  be  counted  and  the  result  declared.  In 
the  case  of  questionable  votes,  and  a  closely  contested  election, 
this  power  may  be  all-important;  and,  I  presume,  in  the  absence 

of  all  legislative  provision  on  the  subject,  that  the  Pree- 
[  *  277  ]  ident  of  the  Senate  counts  the  votes  and  ^determines  the 

result,  and  that  the  two  houses  are  present  only  as 
spectators,  to  witness  the  fairness  and  accuracy  of  the  transac- 
tion, and  to  act  only  if  no  choice  be  made  by  the  electors.^     The 

♦  The  act  of  Oct.  19,  1888,  provides  that  the  certificates  **shall  be  forward- 
ed  *  *  *  to  the  President  of  the  Senate  forthwith  after  the  second  Monday 
in  January,  on  which  the  electors  shall  give  their  votes; ''  and  that  **  when- 
ever a  certificate  of  votes  from  any  State  has  not  been  received  at  the  seat  of 
Government  on  the  fourth  Monday  of  the  month  of  January  in  which  their 
meeting  shall  have  been  held,  the  Secretary  of  State  shall  send  a  special 
messenger  to  the  district  jadge  in  whose  custody  one  certificate  of  the  votes 
from  that  State  has  been  lodged,  and  such  judge  shall  forthwith  transmit 
that  list  to  the  seat  of  Government.'' 

^  The  presidential  election  of  1876  brought  this  question  prominently  be- 
fore the  public  mind.  Throughout  the  country  the  voting  was  close,  and  it 
soon  became  known  that  the  entire  result  depended  upon  the  returns  from 
Florida.  Louisiana,  and  South  Carolina.  The  Democrats  needed  but  one, 
the  Republicans  all,  to  secure  the  victory.  As  from  each  of  these  States  there 
were  double  and  conflicting  returns,  it  became  important  to  determine  by 
whom  they  should  be  counted. 

The  House  was  Democratic,  as  was  Congress  on  a  joint  ballot;  but  the  Sen- 
ate was  Republican,  as  was  also  its  President.  For  a  time,  therefore,  the 
one  party  insisted  that  Congress,  and  the  other  that  the  President  of  the 
Senate,  had  the  constitutional  right  to  make  the  count. 

The  result  of  this  contention,  was,  that,  by  way  of  compromise.  Congress 
passed  an  act,  applicable  solely  to  the  election  in  hand,  **  to  provide  for  and 
regulate  the  counting  of  votes  for  President  and  Vice-President,  and  the  de- 
cision of  questions  arising  thereon."  Act  of  Jan.  29.  1877,  c.  37,  19  Stat,  at 
L.  227.  To  about  the  same  effect  as  the  act  more  particularly  set  forth  be- 
low, it  made  provision  for  a  meeting  of  the  two  houses,  and  for  the  counting 
of  returns  where  there  should  be  one  only  fVom  a  state.  Its  provisions 
as  to  conflicting  returns  have  not  been  followed.  Such  returns  were  to  be 
submitted  to  a  commission  composed  of  five  Representatives,  five  Senators, 
and  five  justices  of  the  Supreme  Court,  whose  decision  in  regard  thereto 
should  control  unless  the  two  Houses  should  separately  concur  in  ordering 
otherwise. 

The  conflicting  returns  from  each  of  the  states  mentioned  above  were  duly 
submitted  to  the  commission.  On  the  part  of  the  Republicans  it  was  uriged 
before  the  commission  that  the  returns  favorable  to  themselves  were  on  the 
j{ace  regular,  and  were  not  fdrther  subject  to  investigation.  On  the  part  of 
the  Democrats  it  was  contended  that  they  bad  the  nght  to  introduce  ]iroof 
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HoDse  of  Beprosentatives,  in  such  case,  are  to  choose  immediately^ 
tboQgh  the  Constitution  holds  their  choice  to  be  valid,  if  made 
before  the  fourth  day  of  March  following.  And  in  the  cases  of 
the  elections  in  1801  and  1824,  as  no  choice  was  made,  the  House 
of  BepresentatiTes  retired  and  voted,  and  the  Senate  were  ad- 
mitted to  be  present  as  spectators.  The  person  having  the  great- 
est nnmber  of  votes  of  the  electors  for  President,  is  President,  if 
sQch  number  be  a  majority  of  the  whole  number  of  electors  ap- 

to  avoid  these  returns  and  establish  the  others.  In  each  case  the  oommis- 
sion  decided  in  favor  of  the  former  contention ;  in  each  case  the  Honse  voted 
to  reverse,  and  the  Senate  not  to  reverse  the  finding.  Failing  a  concnrrencc 
of  the  Houses  in  favor  of  reversal,  the  votes  were  counted  for  the  Repub- 
licans, and  the  election  decided  in  their  favor. 

Attention  being  called  to  the  dangers  attending  the  electoral  count,  efforts 
were  made  to  provide  against  them,  but  until  recently  without  success.  By 
the  Act  of  Feb.  3,  1887,  c.  90,  JM  Stat,  at  L.  373,  however,  the  necessary 
provision  vras  attempted.  The  Houses  are  directed  to  meet  on  the  second 
Wednesday  in  February,  in  the  Hall  of  the  House  of  Representatives,  the 
President  of  the  Senate  presiding.  Taking  up  the  States  in  the  alphabetical 
order,  beginning,  with  the. letter  A,  the  certificates  of  electoral  votes,  and 
papers  purporting  to  be  such,  are,  as  they  are  opened  by  the  President  of  the 
Senate,  to  be  handed  to  tellers,  two  of  whom  shall  have  been  previously  ap- 
pointed on  the  part  of  each  House.  ^*And  said  tellers,  having  then  read  the 
same  in  the  presence  and  hearing  of  the  two  Houses,  shall  make  a  list  of  the 
votes  as  they  shall  appear  from  the  said  certificates."  ** Upon  such  reading 
of  any  such  certificate  or  paper,  the  President  of  the  Senate  shall  call  for 
objections,  if  any.  Every  objection  shall  be  made  in  writing,  and  shall  state 
clearly  and  concisely,  and  without  argument,  the  ground  thereof,  and  shall 
be  signed  by  at  least  ene  Senator  and  one  Member  of  the  House  of  Repre- 
sentatives before  the  same  shall  be  received.  When  all  objections  so  made 
to  any  vote  or  paper  from  a  State  shall  have  been  received  and  read,  the  Sen- 
ate shall  thereupon  withdraw,  and  such  objections  shall  be  submitted  to  the 
Senate  for  its  decision;  and  the  Speaker  of  the  House  of  Representatives 
shall,  in  like  manner,  submit  such  objections  to  the  House  of  Representa- 
tives for  its  decision ;  and  no  electoral  vote  or  votes  from  any  State  which 
shall  have  been  regularly  given  by  electors  whose  apjmintment  has  been  law- 
fully certified  to  [by  the  State  executive]  according  to  section  three  of  this 
act  from  which  but  one  return  has  been  received  shall  be  rejected,  bnt  the 
two  Houses  concurrently  may  reject  the  vote  or  votes  when  they  agree  that 
snch  vote  or  votes  have  not  been  so  regularly  given  by  electors  whose  ai>- 
pointment  has  been  so  certified." 

To  meet  prospectively  the  case  of  disputed  and  conflicting  returns,  the 
second  section  of  the  act  declares  that  where  by  laws  enacted  prior  to 
the  day  for  appointment  of  electors,  any  state  shall  have  provided  for 
the  determination  of  controversies  concerning  their  appointment,  such  deter- 
mination, if  made  pursuant  to  such  laws  at  least  six  days  before  the  time 
of  the  meeting  of  the  electors,  shall  be  conclusive,  and  shall,  so  far  as  the  as- 
oertainment  of  the  electors  appointed  by  such  State  is  concerned,  govern  the 
counting  of  electoral  votes.  In  view  of  this,  the  following  is  provided:  **  If 
more  than  one  return  or  paper  purporting  to  be  a  return  from  a  State  shall 
have  been  received  by  the  Prudent  of  the  Senate,  those  votes,  and  those 
only,  shall  be  counted  which  shall  hare  been  regularly  given  by  the  electors 
who  are  shown  by  the  determination  mentioned  in  section  two  of  this  act  to 
have  been  appointed,  if  the  determination  in  said  section  provided  for  shall 
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pointed;  but  if  ao  person  have  such  majority,  then,  from  the  per- 
sons having  the  highest  unmber,  not  exceeding  three,  on  the  list 
of  those  voted  for  as  President,  the  House  of  Bepreeentatives 
shall  choose  immediately  by  ballot  the  President  Bat  in  choos- 
ing the  President,  the  votes  shaU  be  taken  by  states,  the  repre- 
sentation from  each  state  having  one  vota  A  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two  thirds  of 
the  states,  and  a  majority  of  all  the  states  shall  be  neoessaiy 
to  a  choice.  If  the  House  of  Bepreeentatives  shall  not  choose  a 
President,  whenever  the  right  of  choice  shall  devolve  upon  them, 
before  the  fourth  day  of  March  next  following,  then  the  Vice- 
President  shall  act  as  President,  as  in  the  case  of  the  death  or 
other  constitutional  disability  of  the  President  (a). 

ft 

The  person  having  the  greatest  number  of  votes  as  Yice-Presi- 
dent,  is  Vice-President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed;  and  if  no  person  have  a  majority, 
then,  from  the  two  highest  numbers  on  the  list,  the  Senate  shall 

(a)  Amendments  to  the  Constitution,  art.  12. 


have  been  made,  or  by  such  sncceasora  or  snfastitntes,  in  case  of  a  va- 
cancy in  the  board  of  electors  so  ascertained,  as  have  been  appointed  to  fill 
each  vacancy  in  the  mode  provided  by  the  laws  of  the  State;  but  in  case 
there  shall  arise  the  question  which  of  two  or  more  of  such  State  authorities 
determining  what  electors  have  been  appointed,  as  mentioned  in  section 
two  of  this  act,  is  the  lawful  tribunal  of  such  State,  the  votes  regularly 
given  of  those  electors,  and  those  only,  of  such  State  shall  be  counted  whose 
title  as  electors  the  two  Houses,  acting  separately,  shall  concurrently  decide 
is  supported  by  the  decision  of  such  State  so  authorized  by  its  laws;  and  in 
siich  case  of  more  than  one  return  or  paper  purporting  to  be  a  return  from  a 
State,  if  there  shall  have  been  no  such  determination  of  the  question  in  the 
State  aforesaid,  then  those  votes,  and  those  only,  shall  be  counted  which  the 
two  Houses  shall  concurrently  decide  were  cast  by  lawfhl  electors  appointed 
in  accordance  with  the  laws  of  the  State,  unless  the  two  Houses,  acting  sep- 
arately, shall  concurrently  decide  such  votes  not  to  be  the  lawful  votes  of 
the  legally  appointed  electors  of  such  State.  But  if  the  two  Houses  shall 
dlsi^ee  in  respect  to  the  counting  of  such  votes,  then,  and  in  that  case,  the 
votes  of  the  electors  whose  appointment  shall  have  been  certified  by  the  £lx- 
ecntive  of  the  State,  under  the  seal  thereof,  shall  be  counted. 

**  When,*'  continues  the  act,  **the  two  Houses  have  voted,  they  shall  im- 
mediately again  meet,  and  the  presiding  officer  shall  then  announce  the  de- 
cision of  the  questions  submitted.  No  votes  or  papers  from  any  other  State 
fihall  be  acted  upon  until  the  objections  previously  made  to  the  votes  or 
papers  from  any  State  shall  have  been  finally  disposed  of.'*  It  is  also  en- 
acted that:  **  the  votes  having  been  ascertained  and  counted  in  the  manner 
and  according  to  the  rules  in  this  act  provided,  the  result  of  the  same  shall 
he  delivered  to  the  President  of  the  Senate,  who  shall  thereupon  announce 
the  state  of  the  vote,  which  announcement  shall  be  deemed  a  sufficient  de- 
claration of  the  persons,  if  any,  elected  President  and  Vice-President  of  the 
United  States,  and.  together  with  a  list  of  the  votes,  be  entered  on  the  Jour- 
nals of  the  two  Houses." 
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choose  the  Yioe-President;  a  qaoram  for  the  purpose  shall  con- 
sist of  two  thirds  of  the  whole  number  of  senators,  and  a  major- 
ity of  the  whole  number  is  necessary  to  a  choice;  and  no 
person  oonstitntionally  ineligible  *to  the  office  of  Presi-  [  *  278  ] 
dent,  shall  be  eligible  to  that  of  Yioe-President  of  the 
United  States  (a).  The  constitution  does  not  speciQcally  pre- 
scribe when  or  where  the  Senate  is  to  choose  a  Vice-President,  if 
no  choice  be  made  by  the  electors;  and,  I  presume,  the  Senate 
may  elect  by  themselves,  at  any  time  before  the  fourth  day  of 
March  following. 

The  President  and  Vice-President  are  equally  to  be  chosen  for 
the  same  term  of  four  years  (6);  and  it  is  provided  by  law  (c), 
that  the  term  shall,  in  all  cases,  commence  on  the  fourth  day  of 
March  next  succeeding  the  day  on  which  the  votes  of  the  electors 
shall  have  been  given. 

In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties 
of  the  office,  the  same  devolve  on  the  Vice-President;  and  except 
in  cases  in  which  the  President  is  enabled  to  re-assume  the  office, 
the  Vice-President  acts  as  President  during  the  remainder  of  the 
term  for  which  the  President  was  elected.  Congress  are  author- 
ized to  provide,  by  law,  for  the  case  of  removal,  death,  resigna- 
tion, or  inability,  both  of  the  President  and  Vice-President,  de- 
claring what  officer  should  then  act  as  President;  and  the  officer 
so  designated  is  to  act  until  the  disability  be  removed,  or  a  Presi- 
dent shall  be  elected,  and  who  is  in  that  case  to  be  elected  on  the 
the  first  Wednesday  of  the  ensuing  December,  if  time  will  admit 
of  it,  and  if  not,  then  on  the  same  day  in  the  ensuing  year  (d). 
In  pursuance  of  this  constitutional  provision,  the  act  of  Congress 
of  March  1st,  1792,  sec.  9  declared,  that  in  case  of  a  vacancy  in 
the  office,  both  of  President  and  Vice-President,  the  President  of 
the  Senate  pro  temporej  and  in  case  there  should  be  no  President 
of  the  Senate,  then  the  Speaker  of  the  House  of  Representatives, 
for  the  time  being,  should  act  as  President,  until  the  vacancy  was 
supplied.  The  evidence  of  a  refusal  to  accept,  or  of  a  resigna- 
tion of  the  office  of  President  and  Vice-President,  is  declared,  by 
the  same  act  of  Congress,  sea  11  to  be  a  declaration  in  writing, 

(a)  Amendmenfn  to  the  Ckmstituiion^  art.  12. 

(h)  CoiuHtuHon,  art  2,  aec.  1. 

Ic)  Ad  of  ConffreaSy  March  1,  1792. 

(i)  ConUitution,  art.  2,  sec  1.    Act  of  Oonyressj  March  1,  1792, 
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filed  in  the  office  of  the  Seoretarj  of  Stata  And  if  the  office 
Bhould,  by  the  coarse  of  events,  deTolve  on  the  Speaker,  after  the 
Congress  for  which  the  last  Speaker  was  chosen  had  expired,  and 
before  the  next  meeting  of  Congress,  it  might  be  a  qoes- 
[  *  279  ]  tion  who  is  to  serve,  *and  whether  the  Speaker  of  the 
House  of  Bepresentativee,  then  extinct,  could  be  deemed 
the  person  intended.* 

The  mode  of  electing  the  President  appears  to  be  well  calcu- 
lated to  secure  a  discreet  choice,  and  to  avoid  all  those  evils  whi<^ 
the  partisans  of  monarchy  have  described,  and  the  experience  of 
other  nations  and  past  ages  have  too  clearly  shown  to  be  the  con- 
sequence of  popular  elections.  Had  the  choice  of  Plresident  beea 
referred  at  once,  and  directly,  to  the  people  at  large,  as  one  sin- 
gle community,  there  might  have  been  reason  to  apprehend,  and 
such  no  doubt  was  the  sense  of  the  convention,  that  it  would  have 
produced  too  violent  a  contest,  and  have  been  trying  the  experi- 
ment on  too  extended  a  scale  for  the  public  virtue,  tranquility, 
itmd  happiness.  Had  we  imitated  the  practice  of  most  of  the 
"southern  states,  in  respect  to  their  state  executives,  and  referred 
the  choice  of  the  President  to  Congress,  this  would  have  rendered 
liim  too  dependent  upon  the  immediate  authors  of  his  feta- 
tion, to  comport  with  the  requisite  energy  of  his  own  depcurtment; 
lind  it  would  have  laid  him  under  temptation  to  indulge  in  im- 
proper intrigue,  or  to  form  a  dangerous  coalition  with  the  legis- 
lative body,  in  order  to  secure  his  continuance  in  offica  All  elee- 
tiond  by  the  representative  body  are  peculiarly  liable  to  produce 
Combinations  for  sinister  purposes.  The  Constitution  has 
"avoided  all  these  objections,  by  con  tiding  tbs  power  of  election  to 
"b  small  number  of  select  individuals  in  each  state,cho8en  only  a  few 
"days  before  the  election,  and  solely  for  that  purpose.  This 
would  seem, prima  facie,  to  be  as  wise  a  provision  an  the 
\  *  280  ]  wisdom  of  man  could  have  *  devised,  to  avoid  all  oppor- 
tunity for  foreign  or  domestic  intrigue.  These  eleetcxrs 
assemble  in  separate  and  distantly  detached  bodies,  and  they  are 

*  This  qaestion  hns  been  set  at  rest  by  the  act  of  Jan.  19,  1886,  c  4,  {  1, 
%4  8tat.  at  L.  1,  according  to  the  provisions  of  which,  in  caM  of  removal, 
death,  resignation,  or  inability  of  both  President  and  Yioe-President,  aad 
until  such  disability  be  removed  or  a  President  be  elected,  the  office  of 
President  shall,  in  the  following  order  of  preference,  be  exercised  by  the  Sec- 
retary of  State,  the  Secretary  of  the  Treasury,  the  Secretary  of  War,  the  At- 
torney General,  the  Postmaster  General,  the  Secretary  of  the  Navy,  the  Sec- 
retaiy  of  the  Interior. 
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constituted  in  a  manner  best  oalonlated  to  preserve  them  free 
from  all  indacements  to  disorder,  bias,  or  oorruption.  There  is 
no  other  mode  of  appointing  the  chief  magistrate,  under  all  the 
circumstances  peculiar  to  our  political  condition,  which  appears 
to  unite  in  itself  so  many  unalloyed  advantages.  It  must  not  be 
pronounced  to  be  a  perfect  scheme  of  election,  for  it  has  not  been 
suffioiently  tried.  The  election  of  1801  threatened  the  tran- 
quility of  the  Union  ;  and  the  difficulty  that  occurred  in  that  case 
in  producing  a  constitutional  choice,  led  to  the  amendment  of 
the  CJonstitution  on  this  very  subject  ;  but  whether  the  amend- 
ment be  for  the  better  or  for  the  worse,  may  be  well  doubted, 
and  remains  yet  to  be' settled  by  the  lights  of  ezperienca  The 
Constitution  says,  that  each  state  is  to  appoint  electors  in  such 
manner  as  the  legislature  may  direct ;  and  in  some  of  the  states, 
the  electors  have  been  chosen  by  the  legislature  itself,  in  the  mode 
prescribed  by  law.  But  it  is  to  be  presumed  that  there  would  be  less 
opportunity  for  dangerous  coalitions,  and  combinations  for  party, 
or  ambitioufi,  or  selfish  purposes,  if  the  choice  of  electors  was  re- 
ferred to  the  people  at  large  ;  and  this  seems  now  to  be  the  sense 
and  expression  of  public  opinion  and  the  general  practice. 

His  Term  of  Office. — (4.)  The  President,  thus  elected,  holds 
his  office  for  the  term  of  four  years  (a),  a  period,  perhaps,  rea- 
sonably long  for  the  purpose  of  making  him  feel  firm  and  in8e- 
pendent  in  the  discharge  of  his  trust,  and  to  give  stability  and 
some  degree  of  maturity  to  his  system  of  administration.  It  is 
certainly  short  enough  to  place  him  under  a  due  sense  of  depen- 
dence on  the  public  approbation.  The  President  is  re-eligible 
for  successive  terms,  but  in  practice  he  has  never  consented  to  be 
a  candidate  for  a  third  election,  and  this  usage  has  indirectly 
established,  by  the  force  of  public  opinion,  a  salutary  limitation 
to  his  capacity  of  continuance  in  office. 

His  Salary. — (5.)  The  support  of  the  President  is 
secured  by  a  provision  *  in  the  Oonstitntion,  which  de-  [  *  281  ] 
elares  (6),  that  he  shall,  at  stated  times,  receive  for  hi£| 
services  a  compensation,  that  shall  neither  be  increased  nor  dimin- 
ished, during  the  period  for  which  he  shall  have  been  elected  ; 
and  that  he  shall  not  receive,  within  that  time,  any  other  emolu- 
soent  from  the  United  States,  or  any  of  them.     This  provision  is 


ia)  ConttUMtumj  art  2,  sec.  1. 
(6)  Art  2,  sec  7. 
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intended  to  preserve  the  dne  independence  and  energy  of  the  ex 
ecative  department.  It  woold  be  in  vain  to  declare  that  the  dif- 
ferent departments  of  government  should  be  kept  separate  and 
distinct,  virhile  the  legislature  possessed  a  discretionary  control 
over  the  salaries  of  the  executive  and  judicial  ofldoers.  This 
would  be  to  disregard  the  voice  of  experience,  and  the  operation 
of  invariable  principles  of  human  conduct  A  control  over  a 
man's   living    is,    in  most   cases,    a   control  over   his  actions. 

.  The  constitution  of  Virginia  considered  it  as  a  fundamental  ax- 
iom of  government,  that  the  three  great  and  primary  departments 
should  be  kept  separate  and  distinct,  so  that  neither  of  them  ex- 
ercised the  powers  properly  belonging  to  the  other.  But  with- 
out taking  any  precautions  to  preserve  this  principle  in  practice, 
it  made  the  governor  dependent  on  the  legislature  for  his  anqual 
existence  and  his  annual  support  The  result  was,  as  Mr.  Jeffer- 
son has  told  us  (a),  that  during  the  whole  session  of  the  legisla- 
ture, the  direction  of  the  executive  was  habitual  and  familiar. 
The  constitution  of  Massachusetts  discovered  more  wisdom,  and 
it  set  the  first  example  in  this  country,  of  a  constitutional  pro- 
vision for  the  support  of  the  executive  magistrate,  by  declaring 
that  the  governor  should  have  a  salary  of  a  fixed  and  permanent 
value,  amply  sufficient,  and  established  by  standing  laws.  Those 
state  constitutions  which  have  been  made  or  amended  since  the 
establishment  of  the  Constitution  of  the  United  States,  have  gen- 
erally followed  the  example  which  it  has  happily  set  them,  in  this 
and  in  many  other  instances;  ajidwemay  consider  it  as 
[  *  282  ]  one  of  the  most  signal  blessings  bestowed  on  *  this 
couutr}',  that  we  have  such  a  wise  fabric  of  gOYemment 
as  the  Constitution  of  the  United  States  constantly  before  our 
eyes,  not  only  for  our  national  protection  and  obedience,  but  for 
our  local  imitation  and  example. 

Powers  of  the  President. — (6.)  Having  thus  considered  the 
manner  in  which  the  President  is  constituted,  it  only  remains  for 
us  to  review  the  powers  with  which  he  is  invested. 

He  is  commander-in-chief  of  the  army  and  navy  of  the  United 

^  States,  and  of  the  militia  of  the  several  states,  when  called  into 
the  service  of  the  Union  (6).  The  command  and  application  of 
the  public  force  to  execute  the  law,  maintain  peace,  and  resist 

ia)  Notes  on  Virginia^  p.  127.  , 

(b)  Art.  2,  sec.  2. 
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foreign  invasion,  are  powers  so  obtionislj  of  an  eieotltive  nature^ 
and  reqoire  the  exercise  of  qualities  so  characteristical  of  this 
department,  that  they  have  always  been  ezclnsively  appropriated 
to  it  in  every  well  organized  government  upon  earth.     In  no  in- 
stance, perhaps,  did  the  enlightened  understanding  of  Hume  dis- 
cover less  acquaintance  with  the  practical  science  of  government, 
than  when  he  gave  the  direction  of  the  army  and  navy,  as  well 
as  aU  the  other  executive  powers,  to  one  hundred  senators,  in 
his  plan  of  a  perfect  commonwealth  (a).     That  of  Milton  was 
equally  chimerical  and  absurd,  when  in  his  ^' Ready  and  easy  way 
to  establish  a  free  commonwealth,"  he  deposited  the  whole  execu- 
tive, as  well  as  legislative  power,  in  a  single  and  permanent  coun- 
cil of  senators.     That  of  Locke  was  equally  unwise,  for,  in  his 
plan  of  legislation  for  Carolina,  he  gave  the  whole  authority, 
legislative  and  executive,  to   a  small  oligarchical  as-        ( 
sembly  (6).     Such  specimens    *  as  these  well  justify  [  *  288  ] 
the  observation  of  President  Adams  (c),  **that  a  philos- 
opher may  be  perfect  master  of  Descartes  and  Leibnitz,  may  pur- 
sue his  own  inquiries  into  metaphysics  to  any  length  he  please, 
may  enter  into  the  inmost  recesses  of  the  human  mind,  and  make 
the  Doblest  discoveries  for  the  benefit  of  his  species;    nay,  he  may 
defend  the  principles  of  liberty,  and  the  rights  of  maokind,  with 
great  abilities   and  success,  and  after  all,  when  called  upon  to 
produce  a  plan  of  legislation,  he  may  astonish  the  world  with  a 
signal  absurdity." 

The  President  has  also  the  power  to  grant  reprieves  and  par> 
dons  for  offences  against  the  United  States,  except  in  cases  of  im- 
peachment The  Marquis  Beccaria  has  contended,  that  the  power 
of  pardon  does  not  exist  under  a  perfect  administration  of  law, 
and  that  the  admission  of  the  power  is  a  tacit   acknowledgment 
of  the  infirmity  of  the  course  of  justice.     And  where  is  the  ad- 
ministration of  justice,  it  may  be  asked,  that  is  free  from  infirmity  ? 
^ere  it  possible,  in  every  instance,  to  maintain  a  just  proportion 
between  the  crime  and  the  penalty,  and  were  the  rules  of  testi- 
fy) JJume^s  Esaaps,  vol.  i.  p.  526. 

(^^  Mr.  Locke's  very  complicated  scheme  of  government,  under  the  title 

of ^^ndamerUal  CkmsUltUions  of  Carolina,  is  inserted  at  large  in  Lockers  'Worka, 

▼oJ.  in,  p  gg5 — g78     Those  legislative  labours  of  that  great  and  excellent 

fflfln.  perished  unheeded  and  unregrett«d  by  all  parties,  after  an  experience 

!jf  ^*"®Qty-threc  years  had  proved  them  to  be,  in  the  words  of  Mr.  Graham, 

toe  historian,  * 'utterly  worthless  and  impracticable." 

{<!)  -Oefenee  of  the  Atnerican  Cknuiitutmuif  vol.  1.  letter  54, 
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xnony,  and  the  mode  of  trial,  so  perfect  as  to  predade  every  pos- 
sibility of  mistaka  or  injustice,  there  woold  be  some  colour  for 
the  admission  of  this  plaosible  theory.  Bat,  even  in  that  case, 
policy  woold  sometimes  require  a  remission  of  a  pnnishment 
strictly  doe,  for  a  crime  certainly  ascertained.  The  very  notion 
of  mercy  implies  the  accoracy  of  the  claims  of  justica  An  in- 
exorable government,  says  Mr.  Yorke,  in  his  Considerations  on 
the  Law  of  Forfeiture  (a),  will  not  only  carry  justice  in  some  in- 
stances to  the  height  of  injury,  but  with  respect  to  itself  it  will  be 
dangerously  just.  The  clemency  of  Massachusetts,  in  1786,  aftor 
an  unprovoked  and  wanton  rebellion,  in  not  inflicting  a  single 
capital  punishment,  contributed,  by  the  judicious  manner  in 
which  its  clemency  was  applied,  to  the  more  firm 
[  *  284  ]  *  establishment  of  their  government  And  this  power 
of  pardon  will  appear  to  be  more  essential,  when  we 
consider,  that  under  the  most  .correct  administration  of  the  law, 
men  will  sometimes  f aU  a  prey  to  the  vindictiveness  of  accusers, 
the  inaccuracy  of  testimony  and  the. fallibility  of  jurors.  Notwith- 
standing this  power  is  clearly  supported  on  principles  of  policy, 
if  not  of  justice,  English  lawyers,  of  the  first  class,  and  highest 
reputation  (6)  have  strangely  concluded,  that  it  cannot  exist  in  a 
republic,  because  nothing  higher  is  acknowledged  than  the  mag- 
istrate. Instead  of  falling  into  such  an  erroneous  conclusion,  it 
might  fairly  be  insisted,  that  the  power  may  exist  with  greater 
safety  in  free  states,  than  in  any  other  forms  of  government;  be- 
cause  abuses  of  the  discretion  unavoidably  confided  to  the  magis- 
trate in  granting  pardons,  are  much  better  guarded  against  by 
the  sense  of  responsibility  under  which  he  acts.  The  power  of 
pardon  vested  in  the  President  is  without  any  limitation,  except 
in  the  single  case  of  impeachments.  He  is  checked  in  that  case 
from  screening  public  officers  with  whom  he  might  possibly  have 
formed  a  dangerous  or  corrupt  coalition,  or  who  might  be  his  par- 
ticular favourites  and  dependants. 

Treaty  Power. — The  President  has  also  the  power,  by  and 
with  the  advice  and  consent  of  the  Senate,  to  make  treaties,  pro 
vided  two-thirds  of  the  senators  present  concur  (c). 

AVriters  on  government  have  differed  in  opinion  as  to  the  na- 

(a)  P.  101. 

(h)  Ywrke  on  Fmf.  100.     Blacks.  Com.  T€iL  iv.  p.  390. 

(c)  Art.  2,  sec  2. 
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tore  of  ihis  power,  and  whether  it  be  properly,  in  the  nataral 
difltribntion.  of  power,  of  legislative  or  executive  cognizance.  As 
treaties  are  declared  by  the  Constitntion'to  be  the  supreme  law 
of  the  land,  and  as,  by  means  of  them,  new  relations  are  formed, 
and  obligations  contracted,  it  might  seem  to  be  more  consonant 
to  the  principles  of  republican  government,  to  consider 
the  right  of  concluding  *  specific  terms  of  peace  as  of  [  *  285  ] 
legislative  jurisdiction.  This  has  generally  been  the  case 
in  free  governments.  The  determinations  respecting  peace,  as 
well  as  war,  were  made  in  the  public  assemblies  of  the  nation  at 
Athens  and  Borne,  and  in  all  the  Gothic  governments  of  Europe, 
when  they  first  arose  out  of  the  rude  institutions  of  the  ancient 
Gtermans.  On  the  other  hand,  the  preliminary  negotiations  which 
may  be  required,  the  secrecy  and  despatch  proper  to  take  advan- 
tage of  the  sudden  and  favorable  turn  of  public  afiairs,  seem  to 
render  it  expedient  to  place  this  power  in  the  hands  of  the  ex- 
ecutive department^  The  Constitution  of  the  United  States  has 
been  influenced  by  the  latter,  more  than  by  the  former  consider- 
ations, for  it  has  placed  this  power  with  the  President,  under  the 
advice  and  control  of  the  Senate,  who  are  to  be  considered,  for 
this  purpose,  in  the  light  of  an  executive  council.  The  President 
IB  the  constitutional  organ  of  communication  with  foreign  powers, 
and  the  efficient  agent  in  the  conclusion  of  treaties;  but  the  con- 
sent of  two-thirds  of  the  senators  present  is  essential  to  give 
validity  to  his  negotiations.  To  have  required  the  acquiescence 
of  a  more  numerous  body,  would  have  been  productive  of  delay, 
disorder,  imbecility,  and,  probably  in  the  end,  a  direct  breach  of 
the  Constitution.  The  history  of  Holland  shows  the  danger  and 
folly  of  placing  too  much  limitation  on  the  exercise  of  the  treaty- 
making  power.  "By  the  fundamental  charter  of  the  United 
Provinces,  peace  could  not  be  made  without  the  unanimous  con- 
sent of  the  provinces;  and  yet,  without  multiplying  instances,  it 
is  sufficient  to  observe,  that  the  immensely  important  and  funda- 
mental treaty  of  Munster,  in  1648,  was  made  when  Zealand  was 
opposed  to  it;  and  the  peace  of  1661,  when  Utrecht  was  opposed. 
Bo  feeble  are  mere  limitations  upon  paper — mere  parchment  bar- 
riers, when  standing  in  opposition  to  the  strong  force  of  public 
exigency. 

The  Senate  of  the  United  States  is  a  body  of  men  most  wisely 

^  See  similar  remarks  aiUe.  p.  165. 
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selected  for  the  deposit  of  this  power.     They  are  easily 
[  *  286  ]  assembled,  are  governed  by  steady  systematic  *  views, 

feel  a  due  sense  of  national  character,  and  can  act  with 
promptitude  and  firmness. 

The  question,  whether  a  treaty,  constitutionally  made,  was  ob- 
ligatory upon  Congress,  equally  as  any  other  national  engage- 
ment would  be,  if  fairly  made  by  the  competent  authority;  or 
whether  Congress  had  any  discretionary  power  to  carry  into  effect 
a  treaty  requiring  the  appropriation  of  money,  or  other  act  to  be 
done  on  their  part,  or  to  refuse  it  their  sanction,  was  greatly  dis- 
cussed in  Congress  in  the  year  1796,  and  again  in  1816.  The 
House  of  Representatives,  at  the  former  period,  declared,  by  reso- 
lution, that  when  a  treaty  depended  for  the  execution  of  anj  of 
its  stipulations  on  an  act  of  Congress,  it  was  the  right  and  duty 
of  the  house  to  deliberate  on  the  expediency  or  inexpediency  of 
carrying  such  treaty  into  e£Pect.  It  cannot  be  mentioned  at  this 
day,  without  equal  regret  and  astonishment,  that  such  a  resolu- 
tion passed  the  House  of  Representatives  on  the  7th  of  April,  1796. 
But  it  was  a  naked,  abstract  claim  of  right,  never  acted  upon;  and 
Congress  shortly  afterwards  passed  a  law  to  carry  into  effect  the 
very  treaty  with  Great  Britain,  which  gave  rise  to  that  resolution. 
President  Washington,  in  his  message  to  the  House  of  Represen- 
tatives of  the  80th  of  March,  1796,  explicitly  denied  the  existence 
of  any  such  power  in  Congress;  and  he  insisted  that  ever}'  treaty 
duly  made  by  the  President  and  Senate,  ahd  promulgated,  thence- 
forward became  the  law  of  the  land. 

If  a  treaty  be  the  law  of  the  land,  it  is  aa  much  obligatory  upon 
Congress  as  upon  any  other  branch  of  the  government,  or  upon 
the  people  at  large,  so  long  as  it  continues  in  force,  and  unre- 
pealed. The  House  of  Representatives  are  not  above  the  law, 
and  they  have  no  dispensing  power.  They  have  a  right  to  make 
and  repeal  laws,  provided  the  Senate  and  President  concur;  but 
without  such  concurrence,  a  law  in  the  shape  of  a  treaty  is  as 
binding  upon  them  as  if  it  were  in  the  shape  of  an  act  of  Con- 
gress, or  of  an  article  of  the  Constitution,  or  of  a  contract  made 

by  authority  of  law.     The  argument  in  favour  of  the 
[  *  287  ]  binding  and  conclusive  efficacy  *  of  every  treaty  made 

by  the  President  and  Senate,  is  so  clear  and  palpable, 
that  it  has  probably  carried  very  general  conviction  throughout 
the  community;  and  this  may  be  now  considered  as  the  decided 
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sense  of  public  opinion.  This  was  the  sense  of  the  Hoase  of  Be- 
presentives,  in  1816,  and  the  resolntion  of  1706  would  not  now 
be  repeated.* 

^  Notwithstanding  the  force  of  the  author's  reasoning,  and  the  weight  of 
his  authority,  his  views  above  expressed  may  nltiofiately  meet  with  rejection. 
History  has  taught,  and  the  Ck)nstliutirm  seems  to  have  followed,  the  lesson 
ofvestiug  in  the  immediate  representatives  of  those  whose  contributions  till 
the  national  purse  the  power  t;)  prevent  others  from  opening  it  for  public 
expenditure. 

The  p.>8tulate,  that  a  treaty  is  the  supreme  law  of  the  land,  is  an  assump- 
tion of  the  conclusion  in  dispute.  Needing  legislation,  is  it,  on  its  muni- 
cipal side,  a  treaty  ? — Is  it  a  law  to  Congress  ?  These  are  the  questions  to 
be  primarily  discussed. 

Says  McLean,  J.,  in  Turner  r.  Amer.  Baptist  Missionary  Union,  5  McLean, 
344,  347  (1852): — **A  treaty  under  the  federal  constitution  is  declared  to  be 
the  supreme  law  of  the  land.  This,  unquestionably,  applies  to  all  treaties, 
where  the  treaty-making  power,  without  the  aid  of  Congress,  can  carry  it 
into  effect.  It  is  not,  however,  and  cannot  be  the  supreme  law  of  the  land, 
where  the  concurrence  of  Congress  is  necessary  to  give  it  effect.  Until  this 
power  is  exercised,  as  where  the  appropriation  of  money  is  required,  the 
treaty  is  not  perfect  It  is  not  operative,  in  the  sense  of  the  constitution, 
as  money  cannot  he  appropriated  by  the  treaty-making xx)wer.  This  results 
from  the  limitations  of  our  government.  The  action  of  no  department  of  the 
government  can  be  regarded  as  a  law,  until  it  shall  have  all  the  sanctions 
required  by  the  constitution  to  make  it  such.  As  well  might  it  be  contended, 
that  an  ordinary  act  of  Congress,  without  the  signature  of  the  President,  ' 
w:is  a  law,  as  that  a  treaty  which  engages  to  pay  a  sum  of  money,  is  in  itself 
a  law." 

Aside  from  the  question  of  formal  completeness,  in  what  way  does  a  treaty 
operate  as  the  supreme  law  of  the  land?  Besides  the  Constitution  itself,  the 
laws  made  pursuant  thereto,  as  well  as  the  treaties  made  under  the  authority 
thereof,  are  declared  ^'to  be  the  supreme  law  of  the  land;''  meaning  the  law 
supreme  over  that  made  by  the  States.  The  declaration  has  no  relevancy 
to  the  comparative  dignity  of  treaties  and  congressional  enactments.  It  in 
DO  way  indicates  that)  one  part  of  the  supreme  law  is  superior  to  another. 
They  are  to  be  co-ordinated  by  restricting  each  to  its  proper  sphere.  As,  on 
the  one  hand,  treaty  cannot  supply  the  place  of  the  Constitution;  so,  on  the 
other  hand,  it  cannot  regulate  the  functions  expressly  conferred  upon  the 
legislative  department.  Treaty  cannot  raise  a  law  that  Congress  shall  pass 
an  ancillary  law,  any  more  than  an  act  of  Congress  can  impase  upon  the 
President  and  Senate  an  obligation  to  enter  into  a  specified  treaty.  The  ex- 
pression which  is  cited  to  show  the  superiority  of  treaties,  being  use<l  with 
regard  to  acts  of  Congress  as  well,  might  in  turn  be  cited  to  show  the  superi- 
ority of  these.  Indeed,  it  sometimes  happens  that  Congress  makes  enact- 
ments which  work  a  violation  of  treaty  engagements  with  foreign  powers. 
In  Bartram  v.  Robertson,  15  Fed.  Rep.  212,  214  (18a3),  which  presents  an 
instance  of  this  kind,  Wallace,  J.,  citing  Taylor  v.  Morton,  2  Curt.  C.  C. 
454  (1855);  Gray  v.  Clinton  Bridge,  Woolw.  150  (1867);  Cherokee  Tobacco, 
11  Wall.  616  (1870);  Ropes  v.  Clinch,  8  Blatchf.  304  (1871),  says  :--"Both 
treaties  and  acts  of  Congress  are,  under  the  Constitution,  the  supreme  law 
of  the  land,  and  each  [they]  are  of  equal  authority  within  the  sphere  of  the 
constitutional  power  of  the  respective  departments  of  the  government  by 
which  they  are  adopted;  therefore  the  treaty  or  the  act  of  Congress  is  para- 
mount, according  as  it  is  the  latest  expression  of  the  will  of  the  law-making 
power."  The  same  view  is  thus  lucidly  expounded  by  Judge  Hare  in  his 
recent  work  on  American  Constitutional  I-aw:^ — *'An  act  regulating  com- 
merce is  not  necessarily  invalid  because  it  is  at  variance  with  a  commercial 
or  other  treaty,  because  treaties,  so  fiu:  as  they  affec^  private  rights  or  have  a 
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President's  Power  of  Nomination  to  Office. — The  President 

is  the  efficient  power  in  the  appointment  of  the  officers  of  govern- 
ment     He  is  to  nominate,  and,  with  the  advice  and  consent  of 

domestic  operation,  are  essentially  legislative,  and  may,  like  other  laws,  be 
abrogated  by  a  statate  which  lays  down  a  different  rule;  or,  to  state  the  pro- 
position somewhat  differently,  what  the  President  and  Senate  do  under  the 
treaty-making  power,  the  President,  Senate,  and  House  of  Representatives 
may  undo  by  virtue  of  the  law-making  power,  both  i>owers  springing  from 
the  same  source,  the  })eople  of  the  United  States,  and  each  standing  at  the 
same  level,  so  that  neither  can  claim  precedence,  and  whichever  speaks  last 
will  prevail."  p.  439.  Taylor  i\  Morton,  :iCurt  454,  459  (1855);  Head-money 
Cases,  112  U.  S.  580,  597  (1884);  Chew  Hongr.  U.  S.,  U.  536,  562  (1884). 
Again,  on  pp.  502,  503,  the  same  author  says: — "The  power  of  Congress  to 
regulate  commerce,  and  the  power  of  the  President  and  Senate  over  the 
same  subject-matter  through  the  treaties  made  with  foreign  nations,  may 
obviously  clash;  and  it  seems  to  be  well  settled  that  when  such  a  result  en- 
snes,  the  act  of  Congress  will,  if  subsequent,  prevail.  A  treaty  is  a  law,  but 
it  has,  so  far  as  the  courts  are  concerned,  no  higher  claim,  and  may,  as  oon- 
clnded  by  two  branches  of  the  government,  have  less  weight  than  a  statute 
to  which  all  have  given  their  consent.  It  consequently  falls  within  the  rule 
that,  as  between  two  opposite  enactments,  that  which  is  the  latest  declara- 
tion of  the  national  will  shall  prevail.  Whether  the  compact  is  or  is  not 
broken  by  such  a  course,  is  a  political  question  beyond  the  scope  of  the 
judiciary,  and  must  be  left  to  the  other  departments  of  the  government  for 
settlement  by  negotiation  or  through  a  recourse  to  arms." 

It  seems  fair  to  infer  that  if  Congress  can  violate  a  treaty  by  positive  en- 
actment, it  can  do  so  by  refusing  to  take  any  action  whatever. 

The  consideration,  that  thereby  the  public  faith  may  be  broken,  is  met  by 
the  practical  observation  just  cited  that  the  irgured  parties  have  a  meiins  of 
redress  beyond  the  cognizance  of  municipal  law.  It  is  also  met  by  the 
theoretical  principle  that  **every  foreign  government  may  l)e  presumed  to 
know  that  so  far  the  treaty  stipulates  to  pay  money,  the  legislative  sanction 
is  required."  Turner  v.  Amer.  Bap.  Missionary  Union,  supra^  348;  and  there- 
fore has  secured  no  binding  contract  for  the  payment  of  money  by  our  govern- 
ment until  it  has  obtained  such  sanction. 

As  a  matter  of  politics  the  question  has  been  much  discussed.     In  1796 
Mr.  Oallatin,  addressing  the  House  of  Representatives  on  the  subject  of  Jay*s 
treaty,  argued  that  "if  the  treaty-making  power  is  not  limited  by  existing 
laws,  or  if  it  repeals  laws  that  clash  with  it:  or  if  the  legislature  is  obliged 
to  repeal  the  laws  so  clashing,  then  the  legislative  power  in  fact  resides  in 
the  President  and  Senate,  and  they  can,  by  employing  an  Indian  tribe,  pass 
any  law  under  the  color  of  treaty. '  *     Discussing  the  same  question  in  a  letter 
to  Monroe,  Jefferson  wrote  as  follows:     '*On  the  precedent  now  to  be  set  will 
depend  the  future  construction  of  our  Constitution,  and  whether  the  xtoweis 
of  legislation  shall  be  transferred  from  the  President,  Senate,  and  House  of 
Kepresentatives  to  the  President,  Senate,  and  Piamingo,  or  any  other  Indian, 
Algerine,  or  other  chief."     To  the  same  point  a  German  author  has  devoted 
the  following  masterly  exposition:     **Congress  has  under  the  Constitution 
the  right  to  lay  taxes  and  imposts,  as  well  as  to  regulate  foreign  trade,  but 
the  President  and  Senate,  if  the  ^treaty-making  power'  be  regarded  as  abso- 
lute, would  be  able  to  evade  this  limitation  by  adopting  treaties  which 
would  compel  Congress  to  destroy  its  whole  tariff  system.     According  to  the 
Constitution,  Congress  has  the  right  to  determine  questions  of  nataniliza- 
tion,  of  patents,  and  of  copyright.   Yet,  according  to  the  view  here  contestted, 
the  President  and  Senate,  by  a  treaty,  could  on  these  important  questions 
ntterl y  d estroy  the  legisl ati ve  canaci ty  of  the  House  of  Represen  tat  i  ves.    The 
Constitution  gives  Congress  the  control  of  the  army.     Participation  in  this 
control  would  be  snatched  fh>m  the  House  of  Representatives  by  a  treats 
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the  Senate,  to  appoint,  ambassadors,  or  pnblio  ministers  and 
oonsnlfs  the  judges  of  the  Supreme  Court,  and  all  other  officers 
whose  appointments  are  not  otherwise  provided  for  in  the  Consti- 
tution; but  Congress  may  vest  the  appointment  of  inferior  officers 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments  (a).^ 
The  appointment  of  the  subordinate  officers  of  government  con- 

(a)  Art.  2,  sec.  2. 


vrith  a  foreign  power  by  which  the  United  States  would  bind  itself  to  keep 
in  the  field  an  army  of  a  particular  size.  The  Constitution  gives  Congress 
the  right  of  declaring  war;  this  right  would  be  illusory  if  the  President  and 
Senate  could  by  a  treaty  launch  thecountiy  into  a  foreign  war.  The  x)ower 
of  borrowing  money  on  the  credit  of  the  United  States  resides  in  Congress; 
this  power  would  cease  to  exist  if  the  President  and  Senate  could  by  treaty 
bind  the  country  to  the  borrowing  of  foreign  funds.  By  the  Constitution  *no 
money  shall  be  drawn  from  the  Treasury,  but  in  consequence  of  appropria- 
priations  made  by  law;'  but  this  limitation  would  cease  to  exist  if  by  a 
treaty  the  United  States  could  be  bound  to  pay  money  to  a  foreign  power. 
*  *  *  Congress  would  cease  to  be  the  law-making  power  as  is  prescribed 
by  the  Constitution;  the  law-making  ])ower  would  be  the  President  And  the 
Senate.  Such  a  condition  would  become  the  more  dangerous  from  the  fact 
that  treaties  so  adopted,  being  on  this  particular  hypothesis  superior  to  legis- 
lation, would  continue  in  force  until  superseded  by  other  treaties.  Not  only 
therefore,  would  a  Congress  consisting  of  two  houses  be  made  to  give  way  to 
an  oligarchy  of  President  and  Senate,  but  the  decrees  of  this  oligarchy,  when 
once  made,  could  only  be  changed  by  concurrence  of  President  and  of  Sena- 
torial majority  of  two-thirds."  Ueber  den  Abschluss  von  Staatsvertragen, 
von  Dr.  Ernest  Meier,  Professor  der  Rechte  an  der  Universitiit  Halle,  Leipzig, 
1874;  cited  by  Wharton,  Dig.  Intemat.  Law,  Vol.  II.  ?  131  a,  pp.  26,  27. 

When,  in  1867,  the  appropriation  needed  to  carry  out  our  treaty  with 
Russia  for  the  cession  of  Alaska,  came  into  discussion,  the  House  took  the 
position,  that  the  subjects  embraced  in  the  stipulations  of  the  treaty  were 
"among  the  subjects  which  by  the  Constitution  of  the  United  States  are  sub- 
mitted to  the  power  of  Congress,  and  over  which  Congress  has  jurisdiction," 
and  that  it  was  for  such  reason  necessary  that  the  consent  of  Congress 
should  be  given  to  the  treaty  before  it  should  haye  full  force  and  effect.  The 
Senate,  of  course,  took  an  opposite  view.  But  as  there  was  no  real  disagree- 
ment between  the  two  houses  as  to  the  propriety  of  the  appropriation,  they 
finally  united  upon  a  bill,  wherein  a  settlement  of  the  dispute  was  avoided 
by  the  non-committal  declaration,  that  "said  stipulations  cannot  be  carried 
into  full  force  and  effect  except  by  legislation  to  which  the  consent  of  both 
houses  of  Congress  is  necessary.'' 

Thus  the  question  stands,  awaiting  decision.  "Yet  two  positions  may  be 
regarded  as  accepted  in  the  practical  working  of  our  government.  One  is 
tlat  without  a  Congressional  vote  there  can  be  no  appropriation  of  money 
which  a  treaty  requires  to  be  paid.  The  other  is  that  it  should  require  a 
very  strong  case  to  justify  Congress  in  refusing  to  pass  an  appropriation 
which  is  called  fi)r  by  a  treaty  duly  ratified."  Wharton,  Dig.  Intemat. 
Law,  voL  II.  J  131  a,  p.  23. 

*  See  act  of  Jan.  16,  1883,  c.  27,  22  Stat,  at  L.  403,  to  regulate  and  im- 
prove the  civil  service  of  the  United  States.     It  provides,  inter  a/ia,  for — 

1.  The  appointment  of  a  civil  sernce  commission. 

2.  The  open  and  competitive  examination  of  applicants  for  public  service. 

3.  The  filling  of  offices,  &c.,  by  selection  based  on  such  examination,  and 
proportioned  to  liie  population  of  the  several  states  and  territories. 
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oerned  in  the  administration  of  the  law,  belongs  with  great  pro- 
priety to  the  President,  who  is  bonnd  to  see  that  the  laws  are 
faithfully  executed,  and  who  is  generally  charged  with  the  powers 
and  responsibility  of  the  executive  department.  The  associudoa 
of  the  Senate  with  the  President  in  the  exercise  of  this  power,  is 
an  exception  to  the  general  delegation  of  executive  authority;  and 
if  he  were  not  expressly  invested  with  the  exclusive  right  of 
nomination  in  the  instances  before  us,  the  organization  of  this 
department  would  be  very  unskilful,  and  the  government  degen- 
erate into  a  system  of  cabal,  favouritism,  and  intrigue.  But  the 
power  of  nomination  is,  for  all  the  useful  purposes  of  restraint, 
equivalent  to  the  power  of  appointment  It  imposes  upon  the 
President  the  same  lively  sense  of  responsibility,  and  the  same 
indispensable  necessity  of  meeting  the  public  approbation  or 
censure.     This,  indeed,  forms  the  ultimate  security  that  men  in 

public  stations  will  dismiss  interested   consideratioos, 
[  *  288  ]  and  act  with  a  steady,  zealous,  and  *  undivided  regard 

for  the  public  welfare.  The  advice  and  consent  of  the 
Senate,  which  are  requisite  to  render  the  nomination  effectual, 
cannot  be  attended,  in  the  nature  of  the  case,  with  very  mischiev- 
ous effects.  Having  no  agency  in  the  nomination,  nothing  but 
simply  consent  or  refusal,  the  spirit  of  personal  intrigue-and  per- 
sonal attachment  must  be  pretty  much  extinguished,  from  a  want 
of  means  to  gratify  it  On  the  other  hand,  the  advice  of  so  re- 
apectable  a  body  of  men  will  add  still  further  inducements  to  a 
coolly  reflected  conduct  in  the  President,  and  vrill  be  at  all  times 
a  check  on  his  own  misinformation  or  error  (a). 

The  remaining  duties  of  the  President  consist  in  giving  inform- 
ation to  Congress  of  the  state  of  the  Union,  and  in  recommending 
to  their  consideration  such  measures  as  he  shall  judge  necessary 

(<i)  It  was  settled,  in  the  case  of  Marbury  r.  Madison,  1  CrancK,  1.37,  that 
•when  a  person  has  been  nominated  to  the  Senate  for  office  by  the  Presi- 
dent, and  the  President  has  received  the  advice  and  consent  of  the  Senat-e  to 
the  appointment;  and  has  signed  the  commission,  the  appointment  is  liiuii 
and  complete,  and  the  person  appointed  is  entitled  to  the  possession  of  the 
commission,    and  to   hold  the  office  nntil  oonstitntionally  removed.     The 
principle  settled  in  that  case  was,  that  the  official  acts  of  the  heads  of  \he 
execntive  department  as  organs  of  the  President,  which  are  of  a  political 
nature  and  rest  under  the  Constitution  and  laws  in  executive  discretion,  an* 
not  within  judicial  cognizance.     But  when  duties  are  impcsed  upon  sucA 
heads  affecting  the  rights  of  individuals,  and  which  the  President  cannot 
lawfully  forbid,  as  for  instance  to  record  a  patent,  or  furnish  the  copy  of  a 
record,  the  person  in  that  case  is  the  officer  of  the  law,  and  amenable Vhefeto 
in  the  ordinary  course  of  justice.     Ibid,  170,  171. 
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or  expedient.  He  is  to  convene  both  hoosea  of  Congress,  or 
either  of  them,  on  extraordinary  occasions,  and  he  may  adjourn 
them  in  case  of  disagreement.  He  ie  to  fill  up  all  vacancies  that 
happen  daring  the  recess  of  the  Senate,  by  granting  commissions, 
which  shall  expire  at  the  end  of  their  next  session.  He  is  to 
receive  ambassadors  and  other  public  ministers,  to  commission  all 
the  officers  of  the  United  States,  and  take  care  that  the  laws  be 
faithfully  executed  (a). 

The  propriety  and  simplicity  of  these  duties  speak  for  them- 
selves. The  power  of  receiving  foreign  ministers  includes  in  it 
the  power  to  dismiss  them,  since  he  alone  is  the  organ  of  com- 
munication wich  them,  the  representative  of  the  people  in  all 
diplomatic  negotiations,  and  accountable  to  the  community,  not 
only  for  the  execution  of  the  law,  but  for  the  competent  qualifi- 
cations and  conduct  of  foreign  agents. 

Hay  be  Impeached. — In   addition  to   all   the  precautions 
which*  have  been  mentioned  to  prevent  abuse  of  the  executive 
trust,  in  the  mode  of  the  President's  appointment,  his 
term  of  office,  and  the  *  precise  and  definite  limitations  [  *  289  ] 
imposed  upon  the  exercise  of  his  power,  the   Constitu-  * 

tion  has  also  rendered  him  directly  amenable  by  law  for  mal- 
administration. The  inviolability  of  any  officer  of  government  is 
incompatible  with  the  republican  theory,  as  well  as  with  the 
principles  of  retributive  justica  The  President,  Vice-President 
and  all  civil  officers  of  the  United  States,  may  be  impeached  by 
the  House  of  Representatives,  for  treason,  bribery,  and  other 
high  crimes  and  misdemeanors,  and,  upon  conviction  by  the  Sen- 
ate, removed  from  office  (6).  If,  then,  neither  the  sense  of  duty, 
the  force  of  public  opinion,  nor  the  transitory  nature  of  the  seat, 
are  sufficient  to  secure  a  faithful  discharge  of  the  executive  trust, 
but  the  President  will  use  the  authority  of  his  station  to  violate 

{a)  Art.  2,  sec.  2,  3.  It  wm  considered,  in  The  Message  of  President  Jack- 
son to  Congress  of  the  %\st  December^  1836,  in  relation  to  Texas,  to  be  an  unset- 
tled question  to  whom,  uuder  the  government  of  the  United  States,  strictly 
belonged  the  power  of  originally  recognizing  a  new  state.  It  was  either 
oeoesserily  involved  in  some  of  the  great  powers  given  to  Congre&s,  or  in 
that  given  to  the  President  and  Senate  to  form  treaties  with  foreign  poAvers, 
and  to  appoint  ambassadors  and  other  public  ministers,  or  in  that  conferred 
upon  the  President  to  receive  ministers  from  foreign  nations.  It  was  admit- 
ted to  be  most  expedient,  that  the  recognition  of  the  independence  of  a  newly 
assumed  state,  should  be  left  to  the  decision  of  Congress,  and  especially 
when  the  exennse  of  the  power  would  probably  lead  to  war. 

(b)  Art  2,  sec.  4. 
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the  Constitution  or  law  of  the  land,  the  Honse  of  BepresentatiTea 
can  arrest  him  in  his  career,  by  resorting  to  the  power  of  impeach- 
ment. 

I  have  now  finished  a  general  surrey  of  the  office  of  PresideDt 
of  the  United  States,  and,  considering  the  nature  and  extent  of 
the  powers  necessarily  incident  to  that  station,  it  was  difficult  to 
constitute  the  office  in  such  a  manner  as  to  render  it  equally  safe 
and  useful,  by  combining  •  in  the  structure  of  its  powers  a  dae 
proportion  of  energy  and  responsibility.  The  first  is  necessary, 
to  maintain  a  firm  administration  of  the  law;  the  second  is  equally 
requisite,  to  preserve  inviolate  the  liberties  of  the  people.  The 
authors  of  the  Constitution  appear  to  have  surveyed  the  two  ob- 
jects with  profound  discernment,  and  to  have  organized  the  execu- 
tive department  with  consummate  skilL 
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♦LECTURE  XIV.  [♦291] 

OF  THE  JUDICIARY  DEPARTMENT.' 

As  the  jadiciary  power  is  intrusted  with  the  administration  of 
justice,  it  interferes  more  visibly  and  uniformly  than  any  other 
part  of  government,  with  all  the  interesting  oonoems  of  social 
iifa  Personal  security  and  private  property,  rest  entirely  upon 
the  wisdom,  the  stabiliiy,  and  the  integrity  of  the  ooorts  of  jus- 
tice. In  the  survey  which  is  to  be  taken  of  the  judiciary  estab- 
lishment of  the  United  States,  we  will  in  the  present  lecture 
consider,  (1.)  The  judges,  in  relation  to  their  appointment,  the 
tenure  of  their  office,  and  their  support  and  responsibility.  (2.) 
The  structure,  powers,  and  officers  of  the  several  courts. 

L  The  Constitution  (a)  declares,  that  ''the  judicial  power  of 
the  United  States  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain 
and  establish."  In  this  respect  it  is  mandatory  upon  the  legisla- 
ture to  establish  courts  of  justice  commensurate  with  the  judicial 
power  of  the  Union.  Congress  have  no  discretion  in  the  case  (6). 
They  were  bound  to  vest  the  whole  judicial  power,  in  an  original 
or  appellate  form,  in  the  courts  mentioned  and  contemplated  in 
the  Constitution,  and  to  provide  courts  inferior  to  the  Supreme 
Court,  in  which  the  judicial  power,  unabsorbed  by  the  Supreme 
Court,  might  be  placed.  The  judicial  power  of  the  United  States 
is,  in  point  of  origin  and  title,  equal  with  the  other  powers  of  the 
government,  and  is  as  exclusively  vested  in  the  courts  created  by 
or  in  pursuance  of  the  Constitution,  as  the  legislative  power  is 
vested  in  Congress,  or  the  executive  power  in  the  President  (c). 

(a)  Art  3,  sec.  1. 

(6j  Martin  v.  Hunter,  1  Wheaian,  328—337. 

(c)  SUyry^sComm,  vol.  iii.  p.  449—456. 

'  An  English  author  says :  **  Few  American  institntions  are  better  worth 
studying  than  this  intricat-e  judicial  machinery;  few  deserve  more  admiration 
for  the  smoothness  of  their  working;  few  have  contributed  more  to  the  peace 
■nd  well-being  of  the  country."  Bryce,  American  Commonwealth,  vol.  i. 
SS6.    See  also  Freeman,  Lecture  on  Ae  Elder  and  the  Newer  England. 
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The  President  is  to  nominate,  and  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint,  *' jndges  of  the  Supreme  Court, 
and  all  other  officers  whose  appointments  are  not  therein  other- 
wise provided  for,  and  which  shall  be  established  by  law.  Bat 
Congress  may  by  law  vest  the  appointment  of  such  inferior  offi- 
cers as  they  think  proper  in  the  President  alone,  in  the  courts  of 
law,  or  in  the  heads  of  departments  "  (a).  It  has  never  been 
judicially  settled,  bat  it  has  been  very  authoritatively  and  very 
wisely  settled  by  the  uniform  practice  of  the  government,  that 
the  judges  of  the  [circuit  and]  district  courts  are  not  inferior 
officers,  whose  appointments  might  be  withdrawn  by  law  from 
the  President  and  Senate,  and  placed  in  other  hands. 

Judicial  Independence. — The  advantages  of  the  mode  of  ap- 
pointment of  public  officers  by  the  President  and  Senate,  have 
been  already  considered.  This  mode  is  peculiarly  fit  and  proper 
in  respect  to  the  judiciary  department.  The  just  and  vigorous 
investigation  and  punishment  of  every  species  of  fraud  and  vio- 
lence, and  the  exercise  of  the  power  of  compelling  every  man  to 
the  punctual  performance  of  his  contracts,  are  grave  duties,  not 
of  the  most  popular  character,  though  the  faithful  discharge  of 
them  will  certainly  command  the  calm  approbation  of  the  judi- 
cious observer.  The  fittest  men  would  probably  have  too  much 
reservedness  of  manners,  and  severity  of  morals,  to  secure  an 
election  resting  on  universal  suffrage.  Nor  can  the  mode  of  ap- 
pointment by  a  large  deliberative  assembly,  be  entitled  to  un- 
quali£ed  approbation.  There  are  too  maoy  occasions,  and  too 
much  temptation  for  intrigue,  party  prejudice,  and  local  inter- 
ests, to  permit  such  a  lK>dy  of  men  to  act,  in  respect  to  such  ap- 
pointments, with  a  sufficiently  single  and  steady  regard 
[  *  292  ]  for  the  general  welfare.  *  In  ancient  Rome,  the  pnetor 
was  chosen  annually  by  the  people,  but  it  was  in  the 
comitia  by  centuries,  and  the  choice  was  confin^  to  persons  be- 
longing to  the  patrician  order,  until  the  close  of  the  fourth  cen- 
tury of  the  city,  when  the  office  was  gendered  accessible  to  the 
plebeians  ;  and  when  they  became  licentious,  says  Montes- 
quieu (&),  the  office  became  corrupt  The  popular  elections  did 
very  well,  as  he  observes,  so  long  as  the  people  were  free,  aud 
magnanimous,  and  virtuous,  and  the  public  was  without  corrup- 
ts) Art.  2,  sec  2. 
{b)  Etprii  de  Loix,  liv.  8,  c.  12. 
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tion.  Bat  all  plans  of  government  which  suppose  the  people 
will  always  out  with  wisdom  and  integrity,  are  plainly  Utopian, 
and  contrary  to  uniform  experience.  Government  must  be 
framed  for  man  as  he  is,  and  not  for  man  as  he  would  be  if  he 
were  free  from  vice.  Without  referring  to  those  cases  in  our 
own  oountry,  where  judges  have  been  annually  elected  by  a  pop- 
ular assembly,  we  may  fake  the  less  invidious  case  of  Sweden. 
Daring  the  diets  i;^ich  preceded  the  revolution  in  1772,  the 
states  of  the  kingdom  sometimes  appointed  commissioners  to  act 
as  judges.  The  strongest  party,  says  Gatteau  (a),  prevailed  in 
the  trials  that  came  before  them,  and  persons  condemned  by  one 
tribunal  were  acquitted  by  another. 

By  the  Constitution  of  the  United  States  (6),  *'  the  judges  both 
of  the  Supreme  and  inferior  courts  are  to  hold  their  offices  during 
good  behaviour  ;  and  they  are,  at  stated  times,  to  receive  for  their 
services  a  compensation  which  shall  not  be  diminished  during 
their  continuance  in  office."  The  tenure  of  the  office,  by  render- 
ing the  judges  independent,  both  of  the  government  and  people, 
is  admirably  fitted  to  produce  the  free  exercise  of  judgment  in 
the  discharge  of  their  trust  This  principle,  which  has  been  the 
snbject  of  so  much  deserved  eulogy,  was  derived  from  the  Eug- 
lish  constitution  (c).  The  English  judges  anciently 
held  their  seats  *  at  the  pleasure  of  the  king,  and  so  does  [  *  293  j 
the  lord  chancellor  to  this  day.  It  is  easy  to  perceive 
what  a  dangerous  influence  this  must  have  given  to  the  king  in 
the  administration  of  justice,  in  cases  where  the  claims  or  pre- 
tensions of  the  crown  were  brought  to  bear  upon  the  rights  of  a 
private  individual.  But,  in  the  time  of  Lord  Coke  (d),  the 
barons  of  the  exchequer  were  created  during  good  behaviou^  and 
80  ran  the  commissions  of  the  common  law  judges  at  the  restbra- 

(a)  View  of  Sweden,  ch.  8. 

(b)  Art.  3,  sec.  1. 

(c)  The  high  judicial  officer  in  the  ancient  kingdom  of  Aragon,  called  the 
JusHeia,  and  appointed  by  the  king,  having  repeatedly  and  boldly  protected 
private  individuals  from  the  peisecutions  of  the  crown,  was  in  more  then 
oae  instance  removed  from  office  at  the  instance  of  the  king.  To  guard 
against  the  like  prostration  of  the  independent  discharge  of  duty,  it"  was 
provided  by  a  statute  of  Alfonso  V.,  in  1442,  that  the  justice  should  continue 
in  office  during  life,  removable  only  on  sufficient  cause  by  the  king  and  ilie  c&rtr$ 
united.  FrescoWa  Hist,  of  Ferdinand  and  Isabella^  vol.  i.  Int.  p.  108.  This 
was  the  most  ancient  precedent  in  favour  of  the  establishment  of  an  inde- 
pendent judiciary,  and  it  did  great  credit  to  the  wisdom  and  spirit  ol  the 
tree  states  ol  Aragon. 

{d)  4  InaL  117. 
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tioQ  of  Charles  IL  (a).  It  was  still,  howeyer,  at  the  pleasure  of 
the  crown,  to  prescribe  the  form  of  the  commission,* until  the  Act 
of  Settlement,  of  12  and  13  VVm.  HI.  c.  2,  which  was  in  the  na- 
ture of  a  fundamental  charter,  imposing  further  limitations 
upon  the  crown,  and  adding  fresh  secorities  to  the  Protestant  sac- 
cession,  and  the  rights  and  liberties  of  the  subject.  It  established 
that  the  commissions  of  the  judges  Be  made  ^amdiu  se  bene 
geaserinty  though  they  were  still  to  be  removable  upon  the  address 
of  both  houses  of  Parliament  (b).  The  excellence  of  this  pro- 
Yision  has  recommended  the  adoption  of  it  by  other  nations  of 
-Europe.  It  was  incorporated  into  one  of  the  modern  reforms  of 
the  constitution  of  Sweden  (c),  and  it  was  an  article  in  the 
French  -constitution  of  1791,  and  in  the  French  constitution  of 
1795,  and  it  was  inserted  in  the  constitutional  charter  of  Louis 
XVIIL  The  same  stable  tenure  of  the  judges  is  contained  in  a 
provision  in  the  Dutch  constitution  of  1814,  and  it  is  a  principle 
which  likewise  prevails  in  most  of  our  state  constitutions,  and,  in 
some  of  them,  under  modifications  more  or  less  extensive  and  in- 
jurious. 

In  monarchical  governments,  the  independence  of  the 

[  *  294  ]  *  judiciary  is  essential  to  guard  the  rights  of  the  sub- 
ject from  the  injustice  of  the  crown;  but  in  republics  it 
is  equally  salutary,  in  protecting  the  Constitution  and  laws  from 
the  encroachments  and  the  tyranny  of  faction.  Laws,  however 
wholesome  or  necessary,  are  frequently  the  object  of  temporary 
aversion,  and  sometimes  of  popular  resistance.  It  is  requisite 
that  the  courts  of  justice  should  be  able,  at  all  times,  to  present 
a  determined  countenance  against  all  licentious  acts;  and  to  deal 
impartially  and  truly  according  to  law,  between  suitors  of  even* 
description,  or  whether  the  cause,  the  question,  or  the  party,  be 
popular  or  unpopular.  To  give  them  the  courage  and  the  firm- 
ness to  do  it,  the  judges  ought  to  be  confident  of  the  security  of 

{a)  1  Sid.  2.  Charles  I.,  in  his  message  to  Parliament  July  5th,  1641,  in- 
forming them  of  having  signed  the  bill  for  abolishing  the  high  commission 
court  and  the  star  chamber,  added  also,  that  he  had  granted  that  the  judges 
should  thereafter  hold  their  places  qunmdiu  se  bene  gesseriiU.  Hume,  in  his 
History  of  England^  vol.  vi.  42:3,  says,  that  this  frrant  of  the  judges'  patents 
during  good  behaviour,  was  made  at  the  request  of  the  Parliament. 

(6)  The  English  judges,  notwithstanding  the  form  of  their  commissions, 
continued  to  consider  that  the  demise  of  the  crown  vacated  their  seats.  But 
this  imperfection  was  removed  by  the  statute  of  1  Geo.  III.,  enacted  at  the 
recommendation  of  the  king. 

(c)  OaUeau^s  View  nf  Sweden^  cb.  5. 
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their  salaries  and  station.  Nor  is  an  independent  judiciary  less 
useful  as  a  check  upon  the  legislative  power,  which  is  sometimes 
disposed,  from  the  force  of  passion,  or  the  temptations  of  interest, 
to  make  a  sacrifice  of  constitutional  rights;  and  it  is  a  wise  and 
necessary  principle  of  our  government,  as  will  be  shown  hereafter 
in  the  course  of  these  lectures,  that  legislative  acts  are  subject  i6 
the  severe  scrutiny  and  impartial  interpretation  of  the  courts  of 
justice,  who  are  bound  to  regard  the  Constitution  as  the  para- 
mount law,  and  the  highest  evidence  of  the  will  of  the  people  (a). 
The  provision  for  the  permanent  support  of  the  judges  is  well 
calculated,  in  addition  to  the  tenure  of  their  office,  to  give  theni 
the  requisite  independence.  It  tends  also  to  secure  a  successioc^ 
of  learned  men  on  the  bench,  who,  in  consequence  of  a  certain 
undiminished  support,  are  enabled  and  imluced  to  quit  the  lucra- 
tive pursuits  of  private  business  for  the  duties  of  that  important 
station.  The  Constitution  of  the  United  States,  on  this  subject, 
was  an  improvement  upon  all  our  previously  existing  constitutions. 
By  the  English  Act  of  Settlement  of  12  and  13  William  HI,  it 
was  declared  that  fhe  salaries  of  the  judges  should  be  ascertained 
and  established;  but  by  the  statute  of  1  Geo.  III.,  the  salaries  of 
the  judges  were  absolutely  secured  to  them  during  the  continu  - 
ance  of  their  commissions.  The  constitution  of  Massachusetts 
followed  the  declaration  in  the  English  statute  of  'William,  and 
provided  that  permanent  and  honourable  salaries  should 
be  established  by  law  for  the  judges;  but  *this  was  not  [  *295  ] 
sufficiently  precise  and  definite,  and  the  more  certain 
provision  in  the  Constitution  of  the  United  States  has  been  wisely 
followed,  in  the  subsequent  constitutions  of  most  of  the  individual 
states.  The  constitution  of  New  York,  as  amended  in  1821,  is  an 
exception  to  this  remark,  and  it  left  the  judiciary  department  in 
a  more  dependent  condition,  and  under  greater  disabilities,  than 
it  found  it,  and  greater  than  in  any  of  those  states  in  the  Union, 
or  in  any  of  those  governments  in  Europe,  whose  constitutions 
had  been  recently  reformed  (&). 

(n)  The  protection  of  law  and  liberty  from  the  encroachments  of  the  sov- 
ereign was  an  avowed  purpose  of  the  institution  of  the  Jusficin  in  the  Ara- 
goncse  constitution,  ne  quid  autem  damni  detrimentive  leges  ant  libertntes  nostrsB 
palinntur  judex  quidam  medius  adeMo  ad  quern  a  rege  provocate,  si  aliquetn 
lae9eri(,  injun'aaque  arccrc  si  quas  forsan  reipub.  viiulerit,  jus  fasque  esto.  Blnncas, 
Gommentarii,  p.  26,  cited  in  1  PrescoWs  Ferdinand  and  Isabella,  Int.  p.  107, 
D.  59. 

(6)  By  the  constitutions  of  Massachuaetts,  Pennsylvauia,  Delaware,  Mary- 
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But  though  the  Constitution  of  the  United  States  has  rendered 
the  courts  of  justice  independent  of  undue  influence  from  the 
other  departments,  it  has  made  them  amenable  for  any  corrupt 
violation  of  their  trust.  The  House  of  Representatives,  as  \ire 
have  already  seen,  is  invested  with  the  power  of  impeachment, 
and  the  judges  may,  by  that  process,  be  held  to  answer  before 
the  Senate,  and  if  convicted,  they  may  be  removed  from  office.' 

Extent  of  the  Judicial  Power.— II.  The  federal  judiciary 

being  thus  established  on  principles  which  are  essential  to  maintain 
that  department  in  a  proper  state  of  indepeodence,  aod  to  secare 

land,  Virginia,  Kentucky,  North  Carolina,  Sonth  Carolina,  Louisiana,  Mis- 
souri and  Illinois,  the  judges  of  the  supreme  courts  hold  their  offices  daring 
good  behaviour.*  In  the  states  of  Maine,  New  Hampshire,  and  Connecticnt, 
they  hold  during  good  behaviour,  or  until  seventy  years  of  age,  and  in  Mis- 
souri until  sixty-five,  and  in  New  York  until  sixty  years  of  age.  In  Ten- 
nessee the  judges  of  the  supreme  court  hold  their  offices  for  twelve  years, 
and  of  the  inferior  courts,  for  eight  years;  in  Arkansas  for  eight  years; 
in  the  states  of  New-Jersey,  Ohio,  Michigan,  and  Indiana,  they  hold  for 
the  term  of  seven  years;  in* Alabama  nnd  Mississippi  for  six,  and  in 
Georgia  for  three  years,  and  in  Vermont  and  Rhode  Island  they  are  annu- 
ally'electcd.  By  the  ordinance  of  Congress  of  July,  1787,  for  the  go\  ern- 
ment  of  the  North-West  Territory,  the  commisbion^  of  the  judges  were  to 
continue  in  force  during  good  behaviour.  But  the  subsequent  constitu- 
tions of  Ohio  and  Indiana  cut  down  that  permanent  tenure  to  one  for  seven 
years.  The  constitution  of  Alabama,  in  1819,  established  the  judicial  tenure 
to  be  during  good  behaviour;  but  the  constitution  has  been  since  specially 
altered  iu  that  particular,  so  as  to  change  the  tenure  to  the  term  of  six  years. 
And  by  the  first  constitution  of  the  state  of  Mississippi,  in  1807,  the  judges 
held  their  offices  during  good  behaviour,  or  until  sixty-five  years  of  age,  and 
were  appointed  by  the  joint  vote  of  the  two  houses  of  the  legislature,  given  rt  ra 
voc€f  and  recorded.  But  by  the  constitution,  as  amended  and  re-ordained  in 
1833,  every  officer  in  the  government,  legislative,  executive,  and  judicial,  is 
elected  by  the  universal  sufirage  of  the  people;  that  is,  by  every  free  white 
male  citizen  of  twenty-one  years  of  age,  who  has  resided  within  the  state  for 
one  year  preceding,  and  for  the  last  four  months  within  the  county,  city,  or 
town,  in  which  he  offers  to  vote.  The  judges  of  the  supreme  court  of  errors 
and  appeals  are  thus  chosen  by  districts  for  six  years.  The  chancellor  is 
elected  for  six  years  by  the  electors  of  the  whole  state.  The  judges  of  the 
circuit  courts  are  elected  in  districts  for  four  years.  The  judges  of  probates 
and  clerks  of  courts  are  elected  for  two  years,  &c.  This  is  carrying  the  dem- 
ocratic principle  beyond  all  precedent  in  this  country. 

In  respect  to  the  compensation  of  the  judges  of  the  superior  courts,  the 
constitutions  of  the  states  of  Maine,  Pennsylvania,  Delaware,  Virginia,  Ten- 
nessee, South  Carolina,  Georgia,  Alabama,  Ohio,  Indiana,  Illinois,  Michigan, 
Missouri,  Mississippi,  Arkansas,  and  Louisiana,  either  establish  or  direct  the 
salaries  to  be  fixed  by  law,  and  that  they  shall  not  be  diminished  during  the 
continuance  of  the  judges  in  office.  In  New  Hampshire,  North  Carolina,  and 
Kentucky,  adequate  and  permanent,  or  fixed  salaries,  are  directed  to  be  pro- 
vided by  law.  In  other  states  (and  New  York  is  one  ol  them)  the  compen- 
sation of  the  judges,  and  the  duration  of  it,  rest  entirely  in  legislative  dis- 
cretion; for  thou^  the  statute  (as  in  New  York)  may  declare  that  the  judf^es 
shall  have  a  specified  annual  salary,  the  statute  is  liable,  at  any  future  time, 
to  legislative  repeal.  ^  See  ante,  p.  289. 

•  In  Penna.,  by  Const  of  1874,  one  term  of  21  years. 
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the  pare  and  vigorons  admiaietration  of  the  law,  the  CJonstitation 
proceeded  to  designate,  with  comprehensive  precision,  the  objects 
cf  its  jurisdiction.  The  judicial  power  extends  (a)'  to  all  cases  in 
law  and  equity  arising  under  the  Constitution,  the  laws  and 
treaties  of  the  Union;  to  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls;  to  all  cases  of  admiraUj  and  mari- 
time jarisdioiion;  to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or  more  states;  to 
controversies  been  a  state,  when  plaintiff,  and  citizens  of  another 
state,  or  foreign  ^citizens  or  subjects;  to  controversies  between 
citizens  of  different  states,  and  between  citizens  of  the  same  state, 
claiming  lands  under  grants  of  different  states;  and  be- 
tween a  state,  or  citizens  ^ther^of,  and  foreign  states;  [  *296  ] 
and  between  citizens  and  foreigners/    The  propriety 

(a)  Art  3,  sec.  2.    Amendments  to  the  Constitution^  art.  11. 

*  The  langaage  of  the  Conatitntion,  which,  for  the  sake  of  brevity,  and  in 
recognition  of  the  amendment  soon  to  be  discnsaed,  ( po9t^  pp.  296,  297,)  the 
anthor  has  somewhat  modified,  is  as  follows:—**  Thejadicial  power  shall  ex- 
tend to  nil  cases  in  law  and  equity  arising  nnder  this  Constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority; — to  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consols; — to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  controver- 
sies to  which  the  United  States  shall  be  a  party; — to  controversaries  be- 
tween two  or  more  States; — between  a  State  and  citizens  of  another  State; 
between  citizens  of  different  States; — between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States; — and  between  a  State,  or 
the  citizens  thereof,  and  foreign  States,  citizens,  or  subjects." 

*Sec.  711  of  Rev.  Stat.,  as  amended  by  act  of  Feb.  18,  1875,  c.  80,  18 
Stat,  at  L.  318,  provides  that  the  jurisdiction  vested  in  the  courts  of  the 
United  States  shall  be  exclusive  of  the  courts  of  the  several  States  in  the  fol- 
lowing matters: 

**•  First.  Of  all  crimes  and  offences  cognizable  under  the  authority  of  the 
United  States. 

*' Second.  Of  all  suits  for  penalties  and  forfeitures  incurred  under  the 
laws  of  the  United  States. 

*'  Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction ;  saving 
to  snitors,  in  all  cases,  the  right  of  a  common-law  remedy,  where  the  com- 
mon law  is  competent  to  give  it.     [Seepos/,  p.  372.] 

**  Fourth.  Of  all  seizures  under  the  laws  of  the  United  States,  on  land  or 
on  waters  not  within  admiralty  and  maritime  jurisdiction. 

*' Fifth.  Of  all  cases  arising  under  the  patent-right  or  copyright  laws  of 
the  United  States. 

*' Sixth.  Of  all  matters  and  proceedings  in  bankruptcy. 

"Seventh.  Of  all  controversies  of  a  civil  nature,  where  a  State  is  a  party, 
except  between  a  State  and  its  citizens,  or  between  a  State  and  citizens  of 
other  States,  or  aliens." 

The  act  of  March  1,  1875,  c.  114,  ?  3,  18  Stat,  at  L.  :«5,  *' to  protect  all 
citizens  in  their  civil  and  legal  rights,"  gave  to  the  district  and  circuit 
courts  of  the  United  States,  exclusively  of  the  courts  of  the  several  States, 
cognizance  of  all  crimes  and  offences  against,  and  violations  of,  its  provi- 
sions. In  the  Civil  Rights  Cases,  109  U.  S.  3  (1883),  ^H  &  2  of  this  act, 
were,  however,  declared  unconstitutional  as  applied  to  the  States. 
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ftnd  fitness  of  these  judicial  powers  seem  to  result,  as  a  necesbary 
cousequenoei  from  the  union  of  these  states  in  one  national  gov- 
ernment, and  they  may  be  considered  as  requisite  to  its  existence. 
The  judicial  power  in  every  government  must  be  co-extensive 
with  the  power  of  legislation.  It  follows,  as  a  oonsequenoe,  that 
the  judicial  department  of  the  United  States  is,  in  the  last  resort, 
the  final  expositor  of  the  Constitution  as  to  all  questions  of  a  ju- 
dicial nature  (a).  Were  there  no  power  to  interpret,  pronounce, 
and  execute  the  law,  the  government  would  either  perish  through 
its  own  imbecility,  as  was  the  case  with  the  articles  of  confedera- 
tion, or  other  powers  must  be  assumed  by  the  legislative  body, 
to  the  destruction  of  liberty.  That  the  interpretation  of  treaties, 
and  the  cases  of  foreign  ministers  and  maritime  matters,  are 
properly  confided  to  the  federal  courts,  appears  from  the  close 
connection  those  cases  have  with  the  peace  of  the  Union,  the  con- 
fusion that  difiPerent  proceedings  in  the  separate  states  would 
tend  to  produce,  and  the  responsibility  which  the  United  States 
are  under  to  foreign  nations  for  the  conduct  of  all  its  members. 
The  other  cases  of  enumerated  jurisdiction  are  evidently  of  na- 
tional concern,  and  they  constitute  one  of  the  principal  motives  to 
union,  and  one  of  the  principal  cases  of  its  necessity,  which  was 
the  insurance  of  the  domestic  tranquility.  The  want  of  a  federal  ju- 
diciary to  embrace  these  important  subjects,  was  once  severely 
felt  in  the  German  confederacy,  and  disorder,  license,  and  desola- 
tion, reigned  in  that  unhappy  country,  until  the  establishment  of 
the  imperial  chamber  by  the  Emperor  Maximilian,  near  the  close 
of  the  fifteenth  century;  and  that  jurisdiction  was  afterwards  the 
great  source  of  order  and  tranquility  in  the  Germanic  body  (b). 
The  judicial  poweE;  as  it  originally  stood,  extended  to  suits  pros- 
ecuted against  one  ol  the  United  States  by  citizens  of  another 
rrtate,  or  by  citizens  or  subjects  of  any  foreign  state;  but  the  states 

were  not  willing  to  submit  to  be  arraigned  as  defend - 
J  *  297  ]  ants  before  the  federal  courts,  at  the  instance  *of  private 

persons,  be  the  cause  of  action  what  it  may.  The  deci- 
«ion  of  the  Supreme  Court  of  the  United  States,  in  the  case  of 

(rt)  The  FedernUM.  No.  \\\  'X\  39,  80.  Slory'n  Commentaries  on  the  0>»«^i7«- 
rfto/i,  vol.  i.  p.  ;^(),  .362,  363,  notes.  Marshall,  Ch.  J.,  in  Cohens  r.  Virginia, 
«6  IVIteaton,  264.  '.i^.  The  whole  question  is  fully  examined,  and  all  the 
contempornry  dist'ussions  in  relation  to  it  placed  in  a  striking  view,  in  1 
Story^a  Comtneniaries  on  the  Constitution^  p.  .344 — 382. 

(6)  Eoberttion's  Charles  T.,  vol.  i.  p.  18:i,  395,  307. 
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Chisholm  v.  The  State  of  Georgia  (a),  decided  in  1703,  and  in 
wbich  it  was  adjudged,  that  a  state  was  suable  by  citizens  of  an- 
other state,  gave  macb  dissatisfaction,  and  <he  legislature  of 
G^rgia  carried  their  opposition  to  an  open  defiance  of  the  judi- 
cial authority.  The  inexpediency  of  the  power  appeared  so  great, 
that  Congress,  in  1794,  proposed  to  the  States  an  amendment  to 
that  part  of  the  Constitution,  and  it  was  subsequently  amended 
in  this  particular  under  the  provision  in  the  fifth  article.  It  was 
declared  by  the  amendment  (6),  that  the  judicial  power  of  the 
United  States  should  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state,  or  by  citizens  or  sub- 
jects of  any  foreign  state.'  The  inhibition  applies  only  to  citi- 
zens or  subjects  and  does  not  extend  to  suits  by  a  state,  or  by 
foreign  states  or  powers  (e).  They  retain  the  capacity  to  sue  a 
Btate  as  it  was  originally  granted  by  the  Constitution;  and  the 
Supreme  Court  has  original  jurisdiction  in  the  case  of  suits  by  a 
foreign  state  against  one  of  the  members  of  the  Union  (d). 

(a)  2  Dalian,  419. 

(h)  AmendmeiUSy  art.  11. 

(c)  The  Cherokee  Nation  v.  Geoigia,  6  Peten*  U.  &  Rep,  1.   New  Jersey  v. 
New  York,  Ihid.  284. 

\d)  Blair,  J.,  and  Cashing,  J.,  in  ChislMlttt  v.  State  of  Georgia,  2  Dallas^ 
419.  That  a  foreign  prince  or  state  may  sae*  in  our  own  as  well  as  in  the 
English  courts  of  law  and  eqnity,  «ee  Kins^  of  Spain  v.  Oliver,  1  Peters^  Cir. 
Rep.  276.  The  Colombian  Government  r.  Rothschild,  1  Simons,  104.  King 
of  Spain  r.  Machado,  4  Pumel,  238.  1  Dow  P.  C,  N.  8.  166  S.  C.  No  direct 
suit  can  be  maintained  against  the  Uhiied  St<itett,  without  the  aathority  of  an 
act  of  Congress,  nor  can  any  direct  judgment  be  awarded  against  them  for 
costs.  Marshall,  Ch.  J.,  in  Cohens  v.  Virginia,  6  Wheaion,  411,  412.  United 
States  17.  Barney,  C.  C.  Maryland,  3  HitlPs  L.  J,  128.  But  if  an  action  be 
brought  by  the  United  States,  to  recover  money  in  the  hands  of  a  party,  he 
may,  by  way  of  defence,  set  np  any  legal  or  equitable  claim  he  has  against 
the  United  States,  and  need  not,  in  such  case,  be  turned  round  to  an  appli- 
cation to  Congress.  Act  of  Congress,  March  3(1,  1797,  ch.  74,  sect.  3,  4. 
United  States  v.  Wilkins,  6  Wheatm,  135,  143.  Walton  v.  United  States,  9 
Wheaton,  651.  United  States  v.  Mac  Daniel,  7  Peten'  U.  8.  Hep.  16.  United 
States  V,  Ringgold,  8  Ibid.  163.  United  States  v.  aarke,  8  Ibid.  436.  United 
States  V.  Robeson,  9  Peters,  319.  Same  v.  Hawkins,  10  Ibid.  125.  But  to 
entitle  the  party  to  his  set-off,  his  claim  must  have  been  previously  subm:'- 
ied  to  the  accounting  officers  of  the  treasury  and  been  disallowed,  or  he  must 
reasonably  account  for  the  omission.  See  sect.  3  and  4  of  the  act  aforesaid. 
In  the  case  ex  parte  Madrazzo,  7  Peters'  U.  8,  Rep.  627,  a  subject  of  the  king 
of  Spain  filed  a  libel  in  the  admirtUty,  against  the  state  of  Georgia,  alleging 
that  the  state  was  in  possession  of  monies,  being  the  proceeds  of  certain  pro- 
perty belonging  to  him,  and  claiming  a  right  to  institute  a  suit  in  the  ad- 
miralty for  the  same,  and  that  the  11th  amendment  to  the  Con.stitution  of 
the  United  States,  did  not  take  away  the  jurisdiction  of  the  courts  of  the 

^  The  protection  afforded  by  this  amendment  has  enabled  some  of  the 
States  to  repudiate  their  debts, 
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With  these  general  remarks  on  the  constitntional  principles  of 
the  jadiciary  department,  and  the  objects  of  its  authority,  we 
proceed  to  a  particular  examination  of  the  several  coorts  of  the 

United  States  as  ordained  by  law. 
[  ♦  298  ]  *  Supreme  Oourt.—  ( 1 ).  The  Supreme  Court  was  ia- 
stitated  by  the  Constitution,  which  ordained  that  *^be 
judicial  power  of  the  United  States  should  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  Congress  might, 
from  time  to  time,  ordain  and  establish"  (a).  But  it  received  its 
present  organization  from  Congress,  for  the  Constitution  had 
only  declared,  in  general  terms,  that  there  should  be  a  Supreme 
Court,  with  certain  original  and  appellate  powers.  It  consists  of 
a  chief  justice,  and  eight  associate  justices,  any  five'  of  whom 
make  a  quorum;  and  it  holds  one  term  annually,  at  the  seat  of 
government,  commencing  on  the  second  Monday  in  January  {b)\ 
But  though  five  [six]  of  the  judges  are  requisite  for  business  in 
general,  yet  any  one  or  more  of  them  may  make  all  necessary 
orders  in  a  suit,  preparatory  to  the  hearing  or  trial,  and  continue 
the  court,  from  day  to  day,  in  the  absence  of  a  quorum;'  and  the 
judge  of  the  fourth  circuit  attends  at  the  city  of  Washington,  on 
the  first  Monday  of  August  annually,  for  interlocutory  matters. 

[Having  defined  the  judicial  power  to  be  exercised  by  the  courts 
of  the  United  States,  and  having  created  the  court  which  is  to  be 

United  States  in  snits  in  admiralty  against  a  state.  Bat  on  appeal  from  the 
decree. of  the  circuit  court,  sustaining  the  libel,  to  the  Supreme  Court  of  the 
United  States,  it  was  held  that  the  proceeding  in  question,  was  a  mere  per- 
sonal suit  against  a  state,  to  recover  property  in  its  possession ;  and  that  a 
private  person  could  not  commence  such  a  suit;  and  that  it  was  not  a  case 
where  the  property  tpos  in  the  custody  of  a  cmirt  of  admiralty^  or  brought  wUhin 
its  jurisdiction^  and  in  possession  of  any  private  person.  The  jurisdiction  would 
seem  to  have  been  impliedly  admitted  in  the  latter  case. 

(a)  Art.  3,  sec.  1. 

(6)  Ads  of  Congress  of  April  29th,  1802,  February  24/A,  1807,  sec.  6,  May 
4/A,  182t),  January  2\s1,  1829,  sec.  1,  2,  and  of  March  3rf,  1837,  ch.  24. 

•Six  are  now  required  to  make  a  quorum.     Rev.  Stat.  J  673. 

^  Sec.  684  of  Rev,  Stat,  provides  that  the  annual  term  of  the  Supreme 
Court  shall  commence  on  the  second  Monday  in  October,  and  that  such  ad- 
journed or  special  terms  shall  be  held  as  the  court  may  find  nece&sary  for 
the  dispatch  of  business. 

^  When,  on  the  day  appointed  for  holding  any  session,  a  quorum  does  not 
attend,  the  justices  present  may  for  twenty  days,  unless  there  sooner  be  a 
quorum,  make  preparatory  orders  and  adjourn  the  court  from  day  to  day. 
**Jf  a  quorum  does  not  attend  within  said  twenty  days,  the  business  of  the 
court  shall  be  continued  over  until  the  next  appointed  session;  and  if,  during 
a  term,  after  a  quorum  has  assembled,  less  than  that  number  attend  on  uny 
day,  the  justices  attending  may  adjourn  the  court  from  day  to  day  until  there 
is  a  quorum,  or  may  adjourn  without  day.''     liev.  Btat.  Jg  685,  686. 
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Bapremo  among  them,  the  Constitation  proceeds  to  confer  upon 
this  Supreme  Court,  making  a  careful  separation,  distinct  original 
and  appellate  jarisdiction.  '*  In  all  cases  affecting  ambassadors, 
other  pablic  ministers,  and  consols,  and  those  in  which  a  State 
shall  be  a  party,  the  Supreme  Court  shall  have  original  jurisdic- 
tion. In  all  the  other  casas  before  mentioned  the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as  the  Congress  shall 
make.''  *  67  way  of  supplying  a  provision  omitted  in  the  Con- 
stitution, Congress,  we  must  firstly  obsenro,  dividing  the  Supreme 
Comrt's  original  jurisdiction  into  exclusive  and  not-exclusive, 
defines  each  branch  with  reference  to  parties  litigant *°  ''The 
Supreme  Court  shall  have  exclusive  jurisdiction  of  all  contro- 
versies of  a  civil  nature  where  a  State  is  a  party,  except  between 
a  State  and  its  citizens,  or  between  a  State  and  citizens  of  other 
States,  or  aliens,  in  which  latter  cases  it  shall  have  original,  but 
not  exclusive,  jurisdiction." "  Adapting  these  words  to  the 
changes  introduced  by  the  above-mentioned  amendment,"  giving 
to  each  State  immunity  from  arraignment  at  the  suit  of  citizens 
of  other  States,  or  of  citizens  or  subjects  of  foreign  States,  they 
would  read  as  in  the  sentence  next  to  follow.] 

The  Supreme  Court  has  exclusive  jurisdiction  of  all  contro- 
versies of  a  civil  nature, Vhere  a  State  is  a  party;  except  in  suits 
[against  a  State  by  one  or  more  of  its  citizens,  or]  by  a  State 
against  one  or  more  of  its  citizens;'*  [and  except,  also,  in  suits 
against  a  State  by  citizens  of  other  States  or  aliens],  or  [by  a  State] 
against  citizens  of  other  States  or  aliens, — in  which  cases  [of  suits 
against  citizens  of  other  States  or  aliens]  it  has  original,  but  not  ex- 
clusive jurisdiction.  It  has  also  [by  a  similar  legislative  subdivi- 
sion of  its  original  jurisdiction  of  cases  to  which  a  State  is  not  a 
party,]  exclusively,  all  such  jurisdiction  of  suits,  or  proceedings 
against  ambassadors,  or  other  public  ministers,  or  their  domestics, 
or  domestic  servants,  as  a  court  of  law  can  have  or  exercise,  con- 

•Art.  III.,  sec  2. 

^*  As  to  power  of  Congress  to  do  this,  aeepogt,  p.  315. 

"  Act  of  Sept.  24,  1789,  c.  20,  i  13,  1  Stat,  at  L.  80,  as  re-enacted  in  Rev. 
Stat.  §  687. 

^*  Supra,  p.  296. 

"Cohens  v,  Virginia,  6  Wheat.  264.  303  (1821);  Penna.  v.  Qnicksilver  Co., 
10  Wall.  553,  556  (1870).  For  general  view  of  the  subject,  see  Ames  v.  Kan- 
sas, 111  U.  a  449  (1884);  Wisconsin  0,  PeUcan  Ins.  Co.,  127  U.  S.  265,  287 
(1688). 
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sistentlj  with  the  law  of  nations;  and  original  but  not  exclusive 
jurisdiotion,  of  all  suits  brought  by  ambassadors,  or  other  public 
ministers  or,  in  which  aconsnl  or  vice-consul  shall  be  a  party  (a).^* 
The  Supreme  Court  was  [as  said  above]  also  clothed  by  the  Con- 
stitution (b)  '^with  appellate  jurisdiction,  both  as  to  law 
[  *  299]  and  fact,  *with  such  exceptions  and  under  such  regula- 
tions as  Congress  should  make;"  and,  by  the  judiciary 
act  of  1789,  appeals  lie  to  this  court  from  the  circuit  courts,  and 
the  courts  of  the  several  states.^'     Final  judgments  and  decrees, 

(a)  Ad  of  Congress  September  24fA,  1789,  sec  13. 

(b)  Art.  3,  sec  2. 

^*  Re-enacted,  with  slii^ht  change  of  Words,  in  }  687  of  Bev.  Stat. 

»  APPELLATE  JURISDICTION  OF  THE  SUPREME  COURT.— TWdng 
up  the  matter  where  the  operation  of  the  Constitution  ceased,  this  act  gave 
form  to  the  appellate  jarisdiction  of  the  Supreme  Court.  It  also  created^  and 
vested  with  definite  jurisdictions,  both  circuit  and  district  courts.  From 
time  to  time  thereafter,  other  acts  were  passed  to  alter  or  extend  the  juris- 
diction of  the  federal  courts  in  being,  and  to  add  others  to  their  number.  In 
1873,  all  subsisting  provisions  on  this  subject  were  embodied  in  the  Revised 
Statutes;  but  since  that  time  the  work  of  legislative  alteration  and  addition 
has  steadily  proceeded.  It  is  in  consequence  ot  the  progression  so  narrated, 
that,  at  thi&  point,  the  author's  account  of  the  federal  judiciary  system  is 
misleading  and  inadequate.  The  general  outlines  of  this  system,  as  at  pres- 
ent constituted,  may  be  shown  from  the  highest  point  of  view  by  adding  to 
the  foregoing  observations  of  the  chapter  before  us  the  following  analysis  of 
the  appellate  jurisdiction  of  the  Supreme  Court. 

It  is  divisible  primarily  as  being — 

I.  FROM  THE  CIRCUIT  COURTS.— The  appellate  jurisdiction  of  the 
Supreme  Court  under  this  head  is,  again,  divisible  with  reference  to  the  cir- 
cumstances owing  to  which  it  attaches;  in  other  words,  it  is  allowed  because 
of  one  or  another  of  the  following  reasons. 

1.  Because  op  the  Amount  Involved. — The  amount  involved  gives 
the  jurisdiction  of  which  we  speak  in  cases  which  are,  for  the  most  part,  dis- 
tributable in  accordance  with  their  general  characteristics;  namely, — 

(a)  In  Civil  Actions. — ^'  All  final  judgments  of  any  circuit  court,  or  of  any 
district  court  acting  as  a  circuit  court,  in  civil  actions  brought  there  by  orig- 
inal process,  or  removed  there  from  courts  of  the  several  States,  and  all  final 
judgments  of  any  circuit  court  in  civil  actions  removed  there  from  any  dis- 
trict court  by  appeal  or  writ  of  error,  where  the  matter  in  dispute,  exclusive 
of  costs,  exceeds  the  sum  or  value  of  two  [by  act  of  Feb.  16,  1875,  c.  77,  {  3, 
18  Stat,  at  L.  316,  raised  to  five]  thousand  dollars,  may  be  re-examined  and 
reversed  or  affirmed  in  the  Supreme  Court  upon  a  writ  of  error.''    Rev.  Stat. 

J  691. 

(b)  In  Cases  of  Equity^  and  ofAdmiratty  and  Maritime  Jurisdiction. — "An 

appeal  shall  be  allowed  to  the  Supreme  Court  fh>m  all  final  decrees  of  any 
circuit  court,  or  of  any  district  court  acting  as  a  circuit  court,  in  cases  of 
equity,  and  of  admiralty  and  maritime  jurisdiction,  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  two  [by  said  act  Feb. 
16,  1875,  raised  to  five]  thousand  dollars,  and  the  Supreme  Court  is  required 
to  receive,  hear,  and  determine  such  appeal."     Rev.  Stat.  {  692. 

(c)  In  Proceedings  against.  Common  Carriers  to  Enforce  Obedience  to  Orders^ 
dtc.y  of  the  Inter-Siate  Commerce  Commission. — Concerning  these  proceedings^ 
where  trial  by  jury  is  not  necessary,  the  provision  as  to  appeal  is :  '*  When 
the  subject  in  dispute  shall  be  of  the  value  of  two  thousand  dollars  or  more, 
either  party  to  such  proceeding  before  said  [drcoit]  court  may  appeal  to  the 
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in  ciyil  actions,  and  snits  in  equity  in  the  oironit  oonrta  of  the 

Supreme  Conrt  of  the  United  States,  under  the  same  regulations  now  pro-. 
Tided  by  law  in  respect  of  secnrity  for  snch  appeal;  but  such  appeal  shall  not 
operate  to  stay  or  supersede  the  order  of  the  court  or  the  execution  of  any 
writ  or  process  therein;  and  snch  court  may,  in  every  snch  matter,  order  the 
payment  of  such  costs  and  ci^unsel  fees  as  shall  be  deemed  reasonable.*' 
Where  trial  by  jury  is  necessary,  the  provision  is:  ''If  the  sulgect  in  dispute 
shall  be  of  the  value  of  two  thousand  dollars  or  more  either  party  may  appeal 
to  the  Supreme  Ck>nrt  of  the  United  States  under  the  same  regulations  now 
provided  by  law  in  respect  to  security  for  such  appeal ;  but  such  appeal  must 
be  taken  within  twenty  days  from  the  day  of  the  rendition  of  the  judgment 
of  said  circuit  court. "     Act  of  March  2,  1889,  c.  382,  {  5. 

2.  Because  of  a  Question  Concsbning  the  Jubisdiction  of  the 
CouBT  Below,  in  Cases  Involving  any  Amount  Whatever. — It  is  now  provided: 
'*That  in  all  cases  where  a  final  judgment  or  decree  shall  be  rendered  in  a 
circuit  court  of  the  United  States  in  which  there  shall  have  been  a  question 
involving  the  jurisdiction  of  the  court,  the  party  against  whom  the  judgment 
or  decree  is  rendered  shall  be  entitled  to  an  appeal  or  writ  ot  error  to  the 
Supreme  Conrt  of  the  United  States  tq  review  such  judgment  or  decree  with- 
out reference  to  the  amount  of  the  same;  but  in  cases  where  the  decree  or 

judgment  does  not  exceed  the  sum  of  five  thousand  dollars,  the  Supreme 
Court  shall  not  review  any  question  raised  upon  the  record  except  such  ques- 
tion of  jurisdiction.     ♦    *    * '»    Act  of  Feb.  25,  1889,  c.  236,  'i  1. 

3.  Because  of  Cebtificate  of  Divided  Opinion  in  the  Coubt  Be- 
low.— ^The  Supreme  Court  obtains  appellate  jurisdiction  from  the  circuit 
courts  by  ''case  certified,"  as  follows: 

(a)  In  Chrit  Suits  or  Proceedings. — '*  Any  final  judgment  or  decree,  in  any 
civil  suit  or  proceeding  before  a  circuit  court  which  was  held,  at  the  time, 
by  a  circuit  justice  and  a  circuit  judge  or  a  district  judge,  or  by  the  circuit 
judge  and  a  district  judge,  wherein  the  said  judges  certify  as  provided  by 
law  [Rev.  Stat.  {  652],  that  their  opinions  were  opposed  upon  any  question 
which  occurred  on  the  trial  or  hearing  of  the  said  suit  or  proceeding  may 
be  reviewed  and  affirmed  or  reversed  or  modified  by  the  Supreme  Court,  on 
writof  error  or  appeal,  according  to  the  nature  of  tl^e  case,  and  subject  to 
the  provisions  of  law  applicable  to  other  writs  of  error  or  appeals  in  regard 
to  bail  and  supersedeas."    Id.  i  693. 

(b)  In  Criminal  Proceedings. — *'When  any  question  occurs  on  the  hearing 
or  trial  of  any  criminal  proceeding  before  a  circuit  court,  upon  which  the 
judg»  are  divided  in  opinion,  and  the  point  upon  which  they  disagree  is 
certified  to  the  Supreme  Court  according  to  law  (id.  {  651],  such  point  shall 
be  finally  decided  by  the  Supreme  Court:  and  its  decision  and  order  in  the 
premises  shall  be  remitted  to  such  circuit  court,  and  be  there  entered  of 
record,  and  shall  have  efiect  according  to  the  nature  of  the  said  judgment 
and  order."    /d.  j  697. 

4.  Because  of  the  Natube  of  the  Riohts  and  Obligations  Dbawn 
IK  Question. — By  J  699,  td.,  it  is  provided  that  a  writ  of  error  may  be  allowed 
to  review  any  final  judgment  at  law,  and  an  appeal  shall  be  allowed  fiom  any 
final  decree  in  equity,  rendered  in  any  circuit  court,  or  by  any  district  court 
acting  as  a  circuit  court,  in  the  first  five  of  the  following  classes  of  suits. 
(The  sixth  and  seventh  classes  fall  under  the  provisions  of  other  enactments. ) 

(a)  In  PatenirBight  and  Copgright  Cases ;  that  is,  in  the  words  of  the  statute 
'in  any  case  touching  patent-rights  or  copyrights.  ^ '  ' 

(b)  In  Civil  Actions  to  Enforce  Bevenue  Lam;  that  is,  "in  any  civil  action 
brought  by  the  United  States  for  the  enforcement  of  any  revenue  law  thereof. " 

(c)  In  Civil  Actions  against  Revenue  Officers  on  Account  of  their  Official  Acls^ 
or  to  Recover  Moneys  which  they  have  Collected  and  paid  into  the  Treasury ;  that 
is,  '*in  any  civil  action  against  any  officer  of  the  revenue  for  any  act  done  by 
him  in  the  performance  of  his  official  duty,  or  for  the  recovery  of  any  money 
exacted  by  or  paid  to  him  which  shall  have  been  paid  into  the  Treasury." 
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United  States,  whether  brought  there  by  original  process,  or  re- 

(<i)  In  Cases  on  AecoutU  of  Deprivation  of  Eights,  <£'c.,  Secured  hy  the  Consiitn- 
tion  or  belonging  to  Citizens  of  the  United  Stales;  that  is,  **in  anycaae  brought 
on  account  of  the  deprivation  of  any  right,  privilege,  or  immunity  secured 
by  the  Constitution  of  the  United  Btates,  or  of  any  right  or  privilege  of  a 
citizen  of  the  United  States." 

(e)  In  Civil  Actions  on  Account  of  Injuries  done  in  Furtherance  of  Con^iraeies 
against  Certain  Civil  Rights ;  that  is,  **iH  any  civil  action  brought  by  any  per- 
son on  account  of  injury  to  his  person  or  property  by  any  act  done  in  furthei^ 
ance  of  any  conspiracy  mentioned  in  section  nineteen  hundred  and  cightv, 
Title  *CiviL  Rights.'  " 

(f)  /»  Certain  other  CivU  Rights  Cases. — Appellate  jurisdiction  from  the 
circuit  and  district  courts  was  moreover  given  to  the  Supreme  Courtby  act  of 
March  1,  1875,  c.  114,  i  5,  18  Stat,  at  L.  339,  in  civil  rights  cases  arising 
under  that  act.  As  to  the  nnconstitntionality  of  {{  1  &  2  of  said  act,  see 
antCy  p.  296,  n.  4. 

(g)  In  Certain  Habeas  Corpus  Cases. — ^An  appeal  may  be  taken  to  the  Su- 
preme Court,  from  tne  final  decision  of  any  circuit  court,  reviewing  the  final 
decision  of  any  court,  justice,  or  judge  inferior  to  such  circuitcourt — ''In  tiie 
case  of  any  person  alleged  to  be  restrained  of  his  liberty  in  violation  of  the 
Constitution,  or  of  any  law  or  treaty  of  the  United  States;"  and  "in  the 
case  of  any  prisoner  who,  being  a  subject  or  citizen  of  a  foreign  state,  and 
domiciled  therein,  is  committed  or  confined,  or  in  custody  by  or  under  the 
authority  or  law  of  the  United  States,  or  of  any  State,  or  process  founded 
thereon,  for  or  on  account  of  any  act  done  or  omitted  under  any  alleged  right, 
title,  authority,  privilege,  proteiition,  or  exemption,  set  up  or  claimed  umler 
the  commission,  order,  or  sanction  of  any  foreign  state  or  sovereignty,  the 
validity  and  efiect  whereof  depend  upon  the  law  of  nations,  or  under  color 
thereof."  Rev.  Stat,  i  763;  J  764  as  amended  by  act  of  March  3,  1885,  c. 
353,  23  Stat,  at  L.  437. 

5,  Because  of  the  Gravity  op  the  Offence  and  the  Severity  of 
THE  Punishment,  in  Cases  of  Contriclion  of  Crime  Punishable  with  Death. — ^n 
act  to  take  efiect  from  and  after  May  1st,  1889,  makes 'this  provision:  *^That 
hereafter  in  all  cases  of  conviction  of  crime  the  punishment  of  which  pro- 
vided by  law  is  death,  tried  before  any  court  of  the  United  States,  the  final 
judgment  of  such  court  against  the  respondent  shall,  upon  the  application 
of  the  respondent,  be  re-examined,  reversed,  or  affirmed  by  the  Supreme 
Coutt  of  the  United  States  upon  a  writ  of  error,  under  such  rules  and  regu- 
lations as  said  court  may  prescribe.''  ^  6. 

II.  FROM  THE  DISTRICT  COURTS.— Appellate  jurisdiction  from  the 
district  courts  is  allowed  to  the  Supreme  Court — 

1.  Because  of  the  Amount  Involved,  in  Prize  Cases. — "An  appeal 
shall  l>e  allowed  to  the  Supreme  Court  fW>m  all  final  decrees  of  any  district 
court  in  prize  cases,  where  the  matter  in  dispute,  exclusive  of  costs,  exceeds 
the  sum  or  value  of  two  thousand  dollars.''    »    *    «    Rev.  Stat.  §  695. 

2.  Because  of  the  Judges'  Certificate  that  a  Question  of  Gen- 
eral Importance  is  Involved,  in  Prize  Cases  Involving  any  Amount  What- 
ever.— In  prize  cases,  an  appeal  to  the  Supreme  Court  "shall  be  allowed, 
without  reference  to  the  value  of  the  matter  in  dispute,  on  the  certificate  of 
the  district  judge  that  the  adjudication  involves  a  question  of  general  im- 
portance."   Id.  I  695,  partly  quoted  immediately  above.     See  idso  {  1009. 

3.  Because  Appealable  from  a  Superior  Territorial  Court,  m 
Cases  Transferred  frmnsuch  Court. — **The  judgments  or  decrees  of  any  dis- 
trict court,  in  cases  transferred  to  it  from  the  superior  court  of  any  Territory, 
upon  the  admission  of  such  Territory  as  a  State,  under  sections  five  hundred 
and  sixty-seven  and  five  hundred  and  sixty-eight,  may  be  reviewed  and 
reversed  or  affirmed  upon  writs  of  error  sued  out  of,  or  appeals  taken  to,  the 
Supreme  Court,  in  the  same  manner  as  if  such  judgments  or  decrees  had 
been  rendered  in  said  raperior  oourt  of  such  Territory.    And  the  mandates 
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moYed  there  from  the  state  oonrts,  or  by  appeal  from  the  district 

and  all  writs  necessary  to  the  exercise  of  the  appellate  jurisdiction  of  the 
Supreme  Ck>nrt  in  such  cases  shall  be  directod  to  snch  district  coart,  which 
shbll  cause  the  same  to  be  duly  executed  and  obeyed.''  Id,  J  704.  See  also 
1569. 

4.  Because  op  the  Natubr  of  the  Rights  and  Obligations  Drawn 
IN  Question,  in  Certain  Civil  Bighia  Ca»e8, — As  to  these  cases,  see  ttupra^ 
I.  4,  (/). 

III.  FROM  THE  COURT  OP  CLAIMS.— Appeals  to  the  Supreme  Court 
from  the  Court  of  Claims  are  allowed — 

1.  Because  (»f  Judgment  Advekse  to  the  United  States,  in  Casea 
of  any  Description  Whatever. — *^An  appeal  to  the  Supreme  Court  shall  1j«»  al- 
lowed, on  behalf  of  the  United  States,  from  all  judgments  of  the  Court  of 
Claims  adverse  to  the  United  States."     Rev.  Stat.  J  707. 

2.  Because  of  Judgment  Advebss  to  the  Plaintiff. — For  the  ben- 
efit of  plaintiff  appeal  is  allowed  in  two  (groups  of  cases: 

(a)  In  Ciues  Involving  mare  than  Three  Thousand  DoUars ;  that  is,  **  in  any 
ease  where  the  amount  in  controversy  exceeds  three  thousand  dollars.*'    Id, 

(b)  In  Cases  of  Forfeiture  of  Claim  to  the  United  States  ;  that  is,  in  any  case 
where  plaintiff's  claim  is  forfeited  to  the  United  States  for  practicing  or  at- 
tempting to  practice  fraud  against  the  United  States  in  respect  to  such  claim, 
as  provided  in  H  1086.  Id. 

IV.  FROM  THE  SUPREME  COURT  OP  THE  DISTRICT  OP  CO- 
LUMBIA.— ^This  court,  it  has  been  said,  **  is  a  Judicial  court  established  in 
pUTsnance  of  the  power  of  Congress  to  create  inferior  courts  under  the  Con- 
stitution, as  well  as  that  other  power  which  gives  to  Congress  the  authority  to 
legislate  in  all  cases  over  the  District  of  Columbia."  In  re  Attachment  of 
George  E.  Spencer,  McArthur  &  M.  433,  446  (1883).  Hence  it  is  one  of  the 
''courts  of  the  United  States,"  and  tails  under  that  description  as  the  same 
is  used  in  acts  of  Congress.    Id, ;  Embry  v.  Palmer,  107  U.  S.  3,  9, 10  (1882). 

It  isfurther  assimilable  to  the  circuit  and  district  courts.  The  Rev.  Stat. 
relating  to  the  Dist.  of  Col.  provide  that  (2760)  it  '^  shall  possess  the  same 
power  and  exercise  the  same  jurisdiction  as  the  circuit  courts  of  the  United 
States ;  "  that  (J  761)  its  justices  ''shall  severally  possess  the  power  and  ex- 
ercise the  jurisdiction  possessed  and  exercised  by  the  judges  of  circuit  courts;" 
and  that  (J!  762)  "any  one  of  the  justices  may  hold  a  special  term  with  the 
same  powers  and  jurisdiction  possessed  and  exercised  by  district  courts  of 
the  United  States."  Other  powers  and  jurisdiction  are  also  conferred. 
"Then  we  have  a  court  that  hias  the  same  jurisdiction  as  a  circuit  court,  the 
aame  powers  as  a  circuit  court,  the  same  jurisdiction  as  a  district  court, 
and  the  same  powers  as  a  district  court,"  and  some  others.  In  re  Spencer, 
fifipra,  446.  The  inference  drawn  in  this  case  is,  that  general  enactments  ex- 
pressly referring  to  circuit  and  district  courts  may  be  applicable  to  the  court 
in  question.  . 

The  Rev.  Stat,  relating  to  the  Dist.  of  Col.  made  special  provision  as  to  * 

appeals  from  this  court  to  the  Supreme  Court  of  the  United  States.  "  Any 
final  judgment,  order,  or  decree  of  the  Supreme  Court  of  the  District  may 
be  re-examined  and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United 
States,  upon  writ  of  error  or  appeal,  in  the  same  casey  and  in  like  manner  as 
provided  by  law  in  reference  to  the  final  judgments,  orders,  and  decrees  of 
the  circuit  ouuris."  J  846.  Sects.  847,  848  (see  also  Rev.  Stat.  2?705,  706) 
made  some  limitations  as  to  amount.  This  has  been  altered  by  subsequent 
legislation,  according  to  which  the  Supreme  Court  of  the  United  States  has 
appellate  jurisdiction  over  the  Supreme  Court  of  the  District  of  Columbia — 

1.  Because  of  thb  Amount  Involved,  in  Cases  where  ike  Matter  in  Dis- 
pute Exceeds,  Exclusive  of  Costs,  the  Value  of  Five  Thousand  Dollars.—''  The  final 
jndgment  or  decree  of  the  supreme  court  of  the  District  of  Columbia,  in  any 
case  where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  value  of 
twenty^ve  handred  [by  act  of  March  3, 1885,  c  355,  { 1, 23  Stat,  at  L.  443, 
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coarts,  in  cases  where  the  matter  in  dispute  exceeds  two  thoDBand 

raised  to  five  thoosaad]  dollars,  may  be  re-examiqed  and  reveraed  or  affirmed 
ia  the  Supreme  Conrt  of  the  United  States,  upon  writ  of  error  or  appeal  in 
the  same  manner  and  under  the  same  regulations  as  are  provided  in  cases  of 
writs  of  error  on  judgments  or  appeals  from  decrees  rendered  in  a  circuit 
cnort.''     Act  of  Feb.  25,  1879,  c.  99,  }  4«  ^  Stat,  at  L.  321. 

2.  Bbcausbof  the  Nature  of  the  Rights,  Laws,  and  AuTHORnrxs 
Dbawk  in  Question. — The  above^ted  act  of  March  3, 1883,  which  increases 
to  five  thousand  dollars  the  amount  generally  required  to  give  the  Supreme 
Court  appellate  jurisdiction  from  the  conrt  in  view,  allows  an  appeal  or  writ 
of  error,  without  regard  to  the  sum  or  value  in  dispute — 

(a)  In  Caws  Involving  the  ValidUyof  PaientBor  Copsf  rights;  that  is,  in  "any 
case  wherein  is  involved  the  validity  of  any  patent  or  copyright."  See  also 
Rev.  Stat,  i  699. 

{h)  1.2  Cases  Involving  the  Validity  of  Federal  Treaties,  8tatutes,'and  A  tOhaniia ; 
that  is,  in  any  case  **  in  which  is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of  or  an  authority  exercised  jander  the  United  States." 

3.  Because  of  the  Gbavity  of  the  Offence  and  the  Seyebitt  op 
THE  Punishment,  in  Cases  of  Conviction  of  Crime  Punishable  with  Death,— 
As  to  such  cases,  see  supra^  I.  5. 

y.  FROM  THE  TERRITORIAL  COURTS.— These  ai«  established  under 
the  authority  which  the  Constitution  confers  upon  Congress  '*  to  dispose  of 
and  make  all  needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States."  Art.  IV.,  JUL,  2.  They  are 
not  in  the  technical  sense  ** courts  of  the  United  States,"  and,  in  the  con- 
struction of  acts  of  Congress,  are  held  not  to  come  under  that  descriptioiL 
Clinton  et  al.  v,  Englebrecht,  13  Wall.  434,  447  (1871);  Pickett  r.  U.  a,  1 
Idaho,  523,  525  (1874).  Nevertheless,  on  principles  some  of  which  are  ap- 
plied to  the  other  courts  before  discussed,  appellate  proceedings  are  allowed 
to  the  Uaited  States  Supreme  Court — 

1.  Because  of  the  Amount  Involved. — ^This  is  in  cases  of  different 
jurisdictional  amounts  : 

(a)  In  Oases  where  the  Matter  in  Dispute  Exceeds,  Exclusive  of  Costs,  the  Value  of 
Five  Thousand  Dollars. — '*The  final  judgments  and  decrees  of  the  supreme 
court  of  any  Territory  *  *  *  incases  where  the  valueof  the  matter  in  dispute, 
exclusive  of  costs,  to  be  ascertained  by  the  oath  of  either  party,  or  of  other 
oompeteut  witnesses,  exceeds  one  [by  said  act  of  March  3.  1885,  raised  to 
five]  thousand  dollars,  may  be  reviewed  and  reversed  or  affirmed  in  the  So- 
preme  Court,  upon  writ  of  error  or  appeal,  in  the  same  manner  and  under 
the  same  regulations  as  the  final  judgments  and  decrees  of  a  circnit  court'* 
Rev.  Stat,  i  702.     See  also  H 1909,  1911. ' 

(b)  In  Cases  in  Indian  Territory  where  the  Matter  in  Dispute,  Exceeds,  Exetu- 
sive  of  Costs,  the  Value  of  One  Thousand  Dollars,— The  Act  of  March  1, 1889,  c 
333,  establishing  a  United  States  Court  in  Indian  Territory  declares  that : 
''The  final  judgment  or  decree  of  the  court  hereby  established,  in  cases 
where  the  value  of  the  matter  in  dispute,  exclusive  of  costs,  to  be  asoer- 
taiued  by  the  oath  of  either  party,  or  of  other  competent  witnesses,  exceeds 
one  th  lusand  dollars,  may  he  reviewed  and  reversed  or  afi^rmed  in  the  Su- 
preme Court  of  the  United  States  upon  writ  of  error  or  appeal,  in  the  same 
manner  and  under  the  same  regulations  as  the  final  judgments  and  decrees 
of  a  circuit  court."     i  6. 

2.  Because  op  the  Nature  of  the  Rights,  Laws,  and  Adthoki- 
TIES  Drawn  in  Question. — Said  Act  of  March  1,  1685,  allows  an  appeal 
or  writ  of  error,  without  regard  to  the  sum  or  value  in  dispute — 

(a)  In  Qises  Involving  the  Validity  of  Patents  or  Copyrights;  that  is,  in  '*any 
case  wherein  is  involved  the  validity  of  any  patent  or  copyright.'' 

(b)  In  Cases  Involving  Ike  Validity  of  Federal  Treaties,  StatuteSy  and  Authori* 
ties;  that  is,  in  any  case  **  in  which  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of  or  an  authority  exeiciaed  under  the  United  States.  *' 
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dollars,  exdnsiye  of  ooets,  may  be  re-ezamiDed,  bj  writ  of  error, 
and  reversed  or  affirmed,  in  the  SQpTeme  Court  (a).'*  Final  jodg- 
meots  and  decrees  in  the  circuit  coorts,  in  cases  of  admiraltj  and 
maritime  joriadiction,  and  of  prize  or  no  prize,  where  the  matter 
in  dispate  exceeds  two  thousand  dollars  ezclnsiTe  of  eoets,  maj 
be  reviewed  on  appeal  in  the  Supreme  Ck>art;"  and  in  admiralty 

{a)  Ad  of  Onigren  of  September  24ik  17S9,  ate.  22. 


(c)  In  Habeas  Carpms  Oruei  InvoMmg  ike  Qme^ioH  of  Penomni  Frrrdom, — Sei'. 
1909  of  Kev.  Stat.  pro%'ides  for  writ  of  error  and  appeal  from  the  supremo 
and  district  ooorts  of  the  territories  as  follows  :  **  A  writ  of  error  or  appeal 
shall  be  allowed  to  the  Supreme  Court  of  the  United  State:»  from  the  decision 
of  the  sapreme  coarts  created  bj  this  litle,  or  of  aoy  jadge  thereof^  or  of  the 
district  ooorts  created  by  this  title,  or  of  any  jndge  tbereoC  apon  writs  of 
habeas  corpus  iDvolving  the  question  of  personal  freedom.'* 

3.  Bbcauss  of  Local  Coxsideratioxs.  w  OtinU  fyimimai  Quet  in 
Utah. — *"  A  writ  of  error  from  the  Sapreme  Gr>nrt  of  the  United  States  to  the 
Supreme Cburt  of  the  Territory  [of  Utah]  shall  lie  in  criminal  cases,  where  the 
aecosed  shall  have  been  sentenced  to  capital  punishment  or  oonricted  of 
bigamy  or  polygamy/'     Act  of  Jane  2^  1874,  c  469,  i^iyl'i  Stat,  at  L. 

VL  FROM  THE  HIGHEST  STATE  CX>URTS.— By  virtue  of  { 709  of 
Rev.  Stat,  '*  a  final  judgment  or  decree  in  any  suit  in  the  highest  eoort  of  a 
Stale,  in  which  a  decision  in  the  salt  could  be  had/*  **  may  be  re-examined 
and  reversed  or  aflSrmed  in  the  Sapreme  Court  npon  a  writ  of  error  " — 

1.  Because  of  Decision  Agaixst  axy  Treaty,  Statitk,  ob  Au- 
thority, Title,  Right.  Priyilbqe,  or  IxMiNiTk'  Emaxatixo  from  a 
Federal  Source. — Following  the  wording  of  the  wet  ion.  it  may  be  said 
that  this  consideration  is,  by  separate  declaration,  made  operative  in  the  two 
groups  of  cases  described  as  follows  : 

(a)  /a  Qiao  Involving  the  Validity  of  mdi  Treatien,  StatmieSj  ar  AmtharUinf ; 
that  is,  "where  is  drawn  in  qotstion  the  validity  of  a  treaty  or  statute  of,  or 
an  aothoritr  exercised  under,  the  United  States,  and  the  decision  is  against 
their  validity."   *Id, 

(b)  In  Cases  Involving  the  Claim  of  tmek  7T//«s,  Sights^  PHvilegm,  or  Immuni- 
tiea;  that  is,  *' where  any  title,  right,  prixile;^  or  immunity  is  claimed 
under  the  Oonstitution,  or  any  treaty  or  statute  of,  or  otm mission  held  or 
authority  exercised  under,  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  immunity  specially  set  up  or  claimed  by  either 
party,  under  such  Gonstitution,  treaty,  statute,  commiasioii,  or  authority. 
Id. 

2  Because  of  Decision  Favorable  to  Statutes  axd  Authorities 
Emanating  from  a  State  Source,  in  Conn  vkerein  tkeg  are  Alleged  to 
Om^et  with  the  CongtihOian^  TreaJti^  or  Stainie*  of  the  United  States ;  that  U, 
*' whersisdrawn  in  question  the  validity  of  a  btatuteof.  or  an  authority  ex- 
ercised under  any  State,  on  the  ground  of  their  being  repugnant  to  the  Con- 
stitotion,  treaties,  or  laws  of  the  United  States,  and  the  decUion  is  in  iavtr 
of  th^ir  validity.''    Id. 

'*Thi8  enactment  is  now  supplied  by  ?  091  ot  Rev.  Stat.,  quoted  in  full 
wiprtt,  n.  15,  I.,  1.  (a),  and  the  act  of  1875  there  eit«l.  Said  section  omits 
mention  of  decrees  in  suits  in  equitgias  to  which  *«e«  infra,  n.  17/;  but  ex- 
tends its  terms  to  judgments  of  </isfrirl  eomriH  acting  -an  circuit  cvjurts,  and 
jadgnients  of  circuit  courts  in  actions  bn>ught  ihe.c  by  trrit  of  error  from 
district  courts.  Said  act  increased  from  two  to  five  thoanand  dol Jars  the 
amoant  necessary  to  give  jurisdiction. 

•  "Sec.  093  of  Rev.  SUt.,  quoted  in  full  mpra,  n-  15, 1. 1  (b»,  similarly  pnn 
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and  prize  cases,  new  evidence  is  admitted  to  be  receivable  on  ap- 
peal in  the  Supreme  Court  (a).^^  This  admission  is  conformable 
to  the  doctrine  and  usage  of  appellate  courts  of  admiralty,  per- 
mitting the  parties,  upon  the  appeal,  to  introduce  new  allegations 
and  new  proofs,  and  to  add  new  counts  to  the  libel  (6).  So, 
also,  a  final  judgment  or  decree,  in  any  suit  in  the  highest  court 
of  law  or  equity  of  a  state,  may  be  brought  up  on  error  in  point 
of  law  to  the  Supreme  Court  of  the  United  States,*^  provided  the 
validity  of  a  treaty,  or  statute  of,  or  authority  exercised  under 
the  United  States,  was  drawn  in  question  in  the  state  court,  and 
the  decision  was  against  that  validity;  or  provided  the  validity  of 
any  state  authority  was  drawn  in  question,  on  the  ground  of  its 
being  repugnant  to  the  constitution,  treaties,  or  laws  of  tbe 
United  States,  and  the  decision  was  in  favour  of  its  validity;  or 
provided  the  construction  of  any  clause  of  the  Constitution,  or 
of  a  treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  was  drawn  in  question,  ahd  the  decision  was  against  tbe 

{a)  Act  of  CongresSj  March  2di  1803,  sec.  11.  It  was  decided  in  United 
States  V.  Goodwin,  7  Cranch^  108,  that  in  civil  cases,  at  law,  the  judgment  of 
the  circuit  court  is  final,  where  the  cause  is  removed  by  \wii  of  errof  twox 
the  digtriet  courts  and  no  writ  of  error  lies  therefrom  in  such  cases  to  tbe 
Supreme  Court  of  the  United  States.  See  2  Wheaion  R.  395.  12  P^cn'  R. 
143,  S.  P. 

(6)  The  Marianna  Flora,  11  Wheaion,  28.  Foster  t\  Gardner,  C.  C.  Mass. 
Amer.  Jur.  vol.  ii.  p.  21. 

viding  for  appeal  from  final  decrees  of  circuit  courts,  and  of  district  courts 
when  acting  as  circuit  courts,  includes  ^'cases of  equity,''  and  omits  **ca8es  of 
prize  and  no  prize.''  Said  act  of  1875  raised  the  jarisdictional  amount  to 
five  thousand  dollars.  Sec.  695  of  Kev.  Stat.,  quoted  in  full  supra,  n.  15,  II, 
1  (a),  provides  that,  "An  appeal  shall  be  alloweii  to  the  Supreme  Court  from 
all  final  decrees  of  any  district  court  in  prize  causes,  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  the  sum  or  value  of  two  thousand  dollars.'* 

*^  Sec.  698  t^.  relating  to  transcripts  on  appeal  in  causes  of  equity,  or  of 
admiralty  and  maritime  jurisdiction,  or  of  prize  or  no  prize,  adds:  **And  on 
such  appeals  no  new  evideuce  shall  be  received  in  the  Supreme  Court,  ex- 
cept in  admiralty  and  prize  causes."  No.  12  of  the  rules  of  that  court  regu- 
lates the  admission  of  new  evidence  in  such  cases. 

By  act  of  Feb.  16,  1875.  c.  77,  H,  18  Stat,  at  L.  315,  it  is  provided  that 
in  causes  of  admiralty  and  maritime  jurisdiction  on  the  instunce-sido  (,scc 
post  J  pp.  353^—356)  of  a  circuit  court,  such  court  shall  find,  and  state  separ- 
ately, the  facts  and  conclusions  of  law  upon  which  it  renders  its  judgments 
or  decrees;  that,  by  consent  of  the  parties,  it  may  submit  the  issues  of  figk!Ct\o 
a  jury,  and  enter  of  record  the  finding  of  the  jury,  as  the  finding  of  the 
court;  and  that  "The  review  of  the  judgments  and  decrees  entered  upon  such 
findings  by  the  Supreme  Court,  upon  appeal,  shall  be  limited  to  a  deter- 
mination  of  the  questions  of  law  arising  upon  the  record,  and  to  ^uch  rul- 
ings of  the  circuit  court,  excepted  to  at  the  time,  as  may  be  presented  by 
a  bill  of  exceptions,  prepared  as  in  actions  at  law." 

^•The  provisions  hero  cited  by  the  author  have  been  substituted  l>y  the 
Rev.  Stat.  {  709,  analyzed  supra  n.  15,  YI.  See  also|MM)f,  p.  316. 
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title,  right,  privilege,  or  *  exemption,  specially  claimed  [  *  300  J 
ander  the  authority  of  the  Union  (a).  Upon  error  from 
a  decision  in  a  state  court,  no  other  error  can  be  assigned  or  re- 
garded, than  such  as  appears  upon  the  face  of  the  record,^  and 
immediately  respects  the  qnestions  of  validity,  or  constmction  of 
the  constitution,  treaties,  statutes,  commissions  or  authorities  in 
dispute. 

The  Supreme  Court  is  also  armed  with  that  Fuperintending  au- 
thority over  the  inferior  courts,  which  ought  to  be  deposited  in 
the  highest  tribunal  and  dernier  resort  of  the  people  of  the  United 
States.  It  has  power  to  issue  writs  of  prohibition  to  the  district 
courts,  when  proceeding  as  courts  of  admiralty  and  maritime  juris- 
diction, and  to  issue  writs  of  mandamus,  in  cases  warranted  by 
the  principles  and  usages  of  law,  to  any  courts  appointed,  or  per- 
sons holding  office  undor  the  authority  of  the  United  States  (-6) 
[where  a  State,  or  an  ambassador,  or  other  public  minister,  or  a 
consul  or  vice-consul  is  a  party''}  This  court,  and  each  of  ittf 
judges,  have  power  to  grant  writs  of  ne  exeat  and  of  injunction! 
but  the  former  writ  cannot  be  granted  unless  a  suit  in  equity  be 
commenced,  and  satisfactory  proof  be  made  that  the  party  designs 
quickly  to  leave  the  United  States;^  and  no  injunction  can  be 
granted  to  stay  proceedings  in  a  state  court,^  nor  in  any  oase, 
without  reasonable  notice  to  the  adverse  party  (c).  All  the  courts 
of  the  United  States  have  power  to  issue  writs  of  scire  facias^ 
habeas  corpuSy  and  all  other  writs  not  specially  provided  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles  and  usages  of  law  {d)}* 

(«)  Ad  of  CongreK  of  fSeptemher  2Aih,  1789,  sec.  25. 

ih)  Act  of  September  24ih.  1789,  sec.  13. 

(c)  Ael  of  Congress,  March  2d,  1793,  sec.  5. 

(rf)  Act  of  September  2\th,  1789,  sec.  14.     Ex  parte  Hamilton,  3  DattoB,  17. 

"SeejKMf,  p.  326. 

^  Ri^v.  Stat.  J  688.  This  qualification  is  added  to  make  the  enactment 
expressive  of  its  necessary  limitations.  The  institution  of  a  cause,  by  iHHu^ 
)>^;'^  ance  of  a  mandamus,  is  an  exercise  of  original  jurisdiction;  and  in  cases  in 
which  the  Supreme  Court  has  no  such  jurisdiction,  is  not  within  the  power 
of  that  court  to  assume,  or  of  Congress  to  confer  upon  it.  S<»  Morbury  v. 
Madison,  discussed  po«f,  p.  322. 

^  This  limitation  is  substantially  repeated  in  {  717  of  Rev.  Stat. 

■*  Sec  720,  id  ,  providing  that  **  the  writ  of  injunction  shall  not  be  gmnt4»<f 
by  any  court  of  the  United  States  to  stay  proceedings  in  any  court  of  a  state, ' ' 
excepts  "cases  where  such  injunction  may  be  authorized  by  any  law  rclat-< 
ing  to  proceedings  in  bankruptcy."    See  fbrtber  post,  p.  412. 

^  This  power  of  issuing  wrife  of  selre  faeUu,  hdbeaB  corpus,  &c,. ,  now  belongi 
to  the  Siqireme,  Circuity  and  District  courts  by  virtue  of  {J  716,  751,  id, 
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So  the  judges  of  the  Supreme  Court,  as  well  as  the  judges  of  the 

Ex  parte  Bollman,  4  Crnnch^  75.     Ex  parte  Kearney,  7  WketUon,  38.    Ex 
parte  Watkins,  7  Peters^  U.  S,  Rep.  568.     The  judiciary  Act,  ©£1789,  sec  17, 
gave  to  the  oonrts  of  the  United  States  power  to  pnniah,  by  fine  or  imprison- 
ment, at  the  discrrtion  of  the  courts,  all  contempts  of  anthority,  in  anycaoM 
or  hearing,  before  the  same.    But  the  act  of  Congress,  of  March  2d,  1^1,  ch. 
98,  lirait^  and  defined  this  power,  by  declaring  that  the  power  to  issue  at- 
tachments, and  inflict  summary  punishments,  forcontempt  of  court,  shall  not 
be  construed  to  extend  to  any  cases  except  the  misbehaviour  of  any  person 
in  the  presence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  administrar 
tion  of  justice;  and  the  misbehaviour  of  any  of  the  officers  of  the  said  courts 
in  their  official  transactions;  and  the  disobedience,  or  resistance,  by  any  officer 
of  the  said  courts,  party,  juror,  witness,  or  any  other  person,  to  any  lawful 
,writ,  process,  order,  rule,  deci^ee,  or  command  of  the  said  courts.    The  pro- 
visions of  this  act  of  Congress  have  been  adopted  in  Ohio  by  statute  in  18^, 
with  even  some  impediment  thrown  in  the  way  of  the  prompt  execution  of 
the  power,  for  the  statute  declares  that  the  charge  is  to  be  .stated  in  writing, 
and  the  accused  shall  be  heard  in  his  defence  by  himself  or  counsel.    The 
power  of  the  English  oonrts  is  more  extensive.     Thus,  where  several  persona 
were  to  be  tried  successively  for  the  same  treasonable  act,  the  court  of  oyer 
and  terminer  prohibited  publication  of  any  of  the  proceedings  until  the  whole 
of  the  trials  had  been  brought  to  a  conclusion;  and  it  was  held  that  a  publi- 
l2ation  disr^arding  this  order  was  a  contempt  punishable  by  fine  aad  im- 
prisonment, and  that  a  {Mtrty  disregarding  a  summons  to  appear  and  answer 
for  the  contempt,  might  be  fined  in  his  absence.     The  King  v.  Clement,  4 
^amw.  dtAld,  218.     It  Prions  Bep.  68.  S.  C.    The  fair  and  impartial  admia- 
istration  of  justice  in  such  cases,  would  seem  to  require  the  existence  and 
exercise  of  such  a  power.     The  act  of  Congress,  however,  reaches  and  pro- 
hibits all  interference  by  attachment  and  summary  punishment  for  contempts 
committed  out  of  the  presence  of  the  court,  by  libels  upon  the  court  and  tU« 
parties,  and  pending  caases;  and  it  is  a  very  considerable,  if  not  i^jadicioos 
abridgment  of  the  immemorially  exercised  discretion  of  the  courts  in  re'^pect 
to  contempts.   But  in  the  *'  System  of  Penal  Law,  prepared  for  the  state  of  Lour 
cisiaiia,"  in  1824,  by  Edward  Livingston,  Esq.,  the  courts  were  stripped  of 
filmost  all  power  to  preserve  themselves  from  insult.     The  code  provided  for 
contempts  in  the  presence  of  the  courts  by  word,  clamour,  noise,  or  disobedience 
to  legal  order?,  or  violence  or  threats.     It  provided  also  for  contempts  by 
using,  verbally,  in  court,  or  in  any  pleading  or  writing  addressed  to  the  jrtdge\ 
in  any  cause  pending y  any  indecorous,  contemptuous,  or  insulting  expression, 
to  or  of  the  judges,  with  intent  to  insult.     But  how  did  it  provide?    Con- 
tempts were  to  be  tried  on  indictment,  (which  may  be  at  another  session^) 
and  the  jury  are  to  pass  upon  the  intent,  and  whether  the  words  were  in- 
decorous, contemptuous,  or  insulting.  There  is  no  provision  at  all  for  insults 
ing  gestures  or  looks.     Chde,  tit.  5,  ch.  11.     The  New  York  Revised  StattUe^ 
vol.  ii.  p.  278,  have  dealt  with  the  subject  of  contempts,  more  temperately  and 
judiciously,  and  with  adviser  regard  f.)r  the  honour  and  dignity  of  theoourta, 
so  essential  to  the  orderly,  pure,  independent,  and  impartial  administra.lio'u 
of  justice.    They  provide  that  every  court  of  record  may  punish  summarily, 
disorderly y  eorUempumSy  or  insolent  behaviour,  committed  in  the  imme<liate 
pi'esence  of  the  court,  and  tending  to  interrupt  its  proceedings  and  ins  pair 
the  respect  due  to  its  authority;  and  for  breaches  of  the  peace,  noises,   n.nd 
disturbancesi  tending  directly  to  interrupt  its  proceedings;  and  for  vrilful 
disobedience  or  resistance  to  lawful  orders;  and /or  the  puhlication  offfrl^c  or 
grossly  {naccuraie  reports  of  its  proceedings.     The  commissioners  appointed  tt>  r«^ 
ffise  the  civil  code  of  Pennsylvania,  by  their  report,  in  January,  1835,  folloxv«^ 
the  substance  of  the  Pennsylvania  act  of  1809,  on  the  subject  of  conte 
and  confined  the  power  of  imprisonment  to  contempts  committed   in 
court.  *  Ko  publicatioa  out  of  court,  respecting  the  conduct  of  the 
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(listhct  courts,  may,  by  habeas  corpuSy  relieve  the  citizens  from 
all  manner  of  unjust  imprisonment  occurring  under  or  by  colour 
of  the  authority  of  the  United  States  (a).'* 

Circuit  OonrtS. — (2.)  The  limits  and  jurisdiction  of  the  circuit 
courts  of  the  United  States  have  been  subject  to  frequent  changes, 
and  their  number  has  been  steadily  increasing  "with  the  increase 
of  states  and  districts,  ever  since  the  first  organizations  of  the 
national  courts  under  the  acts  of  Congress  of  the  24th  of  Sep- 
tember* 1789.  They  are  established  in  each  district  (with  a  few 
exceptions)  of  the  nine  great  circuits  into  which  the  United 
States  are  now  (b)  divided.  The  first  circuit  is  composed  of  the 
districts  of  Maine,  New  Hampshire,  Massachusetts,  and  Bhode 

any  of  its  officers,  jarors,  witnesses,  or  parties  in  anycanse  pending  in  court » 
exposes  the  party  to  summary  punishment,  and  the  only  remedy  for  the  per- 
sons aggrieved  is  by  indictment  or  action  at  law.  In  the  case  ex  parte  Poul- 
mm,  which  arose  upon  a  motion  in  the  circuit  court  of  the  United  States,  for 
the  eastern  district  of  Pennsylvania,  in  1835,  in  the  cause  oi  Drew  v.  Swifb, 
for  a  rale  on  Ponlson,  the  editor  of  a  daily  paper,  to  show  cause  why  an  at- 
tachment should  not  issue  against  him  for  a  contempt,  in  publishing  a  very 
libellous  article  upon  the  plaintifi  pending  the  trial.  Judge  Baldwin  felt 
himself  bound  to  deny  the  motion,  in  consequence  of  the  net  of  Congress  of 
lti31.  That  act  had  withdrawn  from  the  courts  of  the  United  States  the 
common  law  power  to  protect  their  suitors,  officers,  witnesses,  and  them- 
selves, against  the  libels  of  the  press,  however  atrocious,  and  though  pub- 
lished and  circulated  pending  the  very  trial  of  a  cause.  The  case  berore  him 
was  one  which  showed  in  a  very  strong  light  the  unreasonableness  of  the  law, 
In  leaving  the  suiter  unprotected  at  the  moment  when  he  stands  most  in 
need  of.  it,  and  when  the  mischief  to  him  might  be  great  and  remedil^s. 
The  want  of  such  protection,  and  the  undue  distrust  which  the  denial  of  the 
common  law  power  over  contempts  implies,  tends  to  impair,  in  the  estima- 
tion of  the  public,  the  value  of  the  administration  of  justice. 

The  power  of  the  courts  to  punish  summarily  for  contempts  has  been  lately 
much  restrained  in  England,  for  in  the  case  of  the  King  r.  Faulkner,  (2 
Montagu  &  AjfrUnCs  Owes  in  Bankruptcy,)  it  was  held  in  the  court  of  ex- 
chequer, that  a  single  commissioner  of  the  court  of  bankruptcy,  sitting 
alone,  had  no  power  to  punish  any  contempt,  however  gpross  or  personal. 
1^   :,.  (a)  Act  of  Congrem  of  September  24tt,  1789,  sec.  14.  ^6)  1840. 

,..y^  «s  Th^5  jjev.  Stat.  \  752,  provide  that,  *'  The  several  justices  and  judges  of 

^'^^  the  said  courts,  within  their  respective  jurisdictions,  shall  have  power  to 

S  ^'  J,  grant  writs  of  Aofteoa eorpttf  lor  the  purpose  of  an  inquiry  into  the  cause  of 

/T  "^^^  restraint  of  liberty."    Sec.  753  provides  that,  "The  writ  of  habicaa  corpus 

shall  in  no  case  extend  to  a  prisoner  in  jail,  nnless  where  he  is  in  custody 
nnder  or  by  color  of  the  authority  of  the  United  States,  or  is  committed  for 
trial  before  some  court  thereof;  oris  in  custody  for  an  act  done  or  omitted  in 
ji^^^-' "'  pursuance  of  a  law  of  the  United  States,  or  of  nn  order,  process,  or  decree  of 

x\  tli^  ^  a  court  or  judge  thereof;  or  is  in  custody  in  violation  of  the  Constitution  or 

[i\\Xi^  ^ ^         of  a  law  or  treaty  of  the  United  States;  or,  being  a  subject  or  citizen  of  a 
yty^'^:i  foreign  state,  and  domiciled  therein,  is  in  custody  for  any  act  done  or 

omitted  under  any  alleged  right,  title,  authority,  privilege,  protection,  or 
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uf(^/''^^  exemption  claimed  under  the  commission,  or  order,  or  sanction  of  any  foreign 

..s  ^f'^'/  state,  or  under  color  thereof,  the  validity  and  effect  whereof  depend  upon  the 

'  r^\,  law  of  nations;  or  unless  it  is  necessary  to  bring  the  prisoner  into  court  to 
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dsland;  the  second  circuit,  of  the  districts  of  Connecticnt,  Ver- 
mont, i^Did  New  York;  the  third  circuit,  of  the  district  of  New- 
Jersey,  and  the  eastern  and  western  districts  of  PennsjlvaDia; 
the  fourth  circuit,  of  the  districts  of  Maryland  and  Delaware; 
the  fifth  circuit,  of  the  districts  of  eastern  Virginia  and  North 
Carolina;  the  sixth  circuit,  of  the  districts  of  £3outh  Carolina  and 
Georgia;  the  seventh  circuit,  of  the  districts  of  Ohio,  Indiana, 
Illinois,  and  Michigan ;  the  eighth  circuit,  of  the  districts  of  Ken- 
tucky, east  and  west  Tennessee,  and  Missouri;  and  the  ninth 
^iircuit,  of  the  districts  of  southern  Alabama,  eastern  Louisiana, 
•Mississippi,  and  Arkansas.^  In  each  district  of  these  circuits,  with 
the  exception  of  Indiana,  Illinois,  and  Michigan,  where  the  cir- 
cuit judge  holds  only  one  circuit,  two  circuit  courts  are  annually 
held "  by  one  of  the  judges  of  the  Supreme  Court  and  the  dis- 
trict judge  of  the  district;  but  the  Supreme  Court  may,  in  cases 
where  special  circumstances  shall  in  their  judgment  render  the 
same  necessary,  assign  two  of  the  judges  of  the  Supreme  Court 
to  attend  a  circuit  court,  and  when  the  district  judge  shall  be  ab- 
sent, or  shall  have  been  counsel,  or  be  interested  in  the  cause, 
the  circuit  court  may  consist  only  of  a  judge  of  the 
[*802]  Supreme  Court  (a)."     The  power  of  circuit    *  courts 

(a)  Acts  of  Gonfi^reas  of  April  29th,  1802,  ch.  31,  of  March  3d,  1837,  ch. 
24,  and  of  February  22d.  1838.  ch.  12. 

"The  Rev.  Stat.  J  604,  amended  by  act  of  June  26,  1876,  c.  147,  {  1,  1» 
Btat.  at  L.  61,  relating  to  the  admission  of  Colorado,  and  by  act  of  Feb.  22, 
1880,  c.  180,  ^21,  relating  to  the  admission  of  North  Dakota,  South  Dakota, 
Washington,  and  Montana,  divides  the  judicial  districts  into  nine  circnits, 
as  follows: — 

First.  Rhode  Island,  Massachusetts,  New  Hampshire,  and  Maine. 

Second.  Vermont,  Connecticut,  and  New  York. 

Third.  Pennsylvaaia,  New  Jersey,  and  Delaware. 

Fourth.  Maryland,  Virginia,  West  Virginia,  North  Carolina,  and  South 
Carolina. 

FiUh.  Georgia,  Florida,  Alabama,  Mississippi,  Louisiana,  and  Texas. 

Sixth.  Ohio,  Michigan,  Kentucky,  and  Tennessee. 

Seventh.  Indiana,  Illinois,  and  Wisconsin. 

Eighth.  Colorado,  -Nebraska,  Minnesota,  Iowa,  Missouri,  Kansas,  Arkan- 
sas. North  Dakota,  and  South  Dakota. 

Ninth.    California,  Oregon,  Nevada,  Washington,  and  Montana. 
t    "^  As  to  the  sessions  of  the  circuit  courts,  consult  Title  XIII.  ch.  8,  of  Rev. 
'Stat.,  and  subsequent  statutes  amendatory  thereof. 

•     »  Following  the  act  of  April  10,  1869,  c.  22,  J  2.  16  Stat,  at  L.  44.  the 

'Rev.  Stat.  J  6§7,  provide  that,  **  For  each  circuit  there  shall  be  appointed  a 

'circuit  judge,  who  shall  have  the  same  power  and  jurisdiction  therein  as  the 

'justice  of  the  Supreme  Court  allotted  to  the  circuit.''  The  act  of  March  3, 

1887,  e.  347,  24  Stat,  at  L.  492,  authorizes  the  appointment  of  an  additional 

circuit  judge  for  the  second  judicial  circuit,  thus  increasing  the  number 

to  ten. 
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are  granted  to  the  district  courts  of  western  Virginia  and  northern 
Alabama  (a). 

These  circuit  courts,  thus  organized,  are  vested  with  original 
cognizance,  concuirent  with  the  courts  of  the  several  states,  of 
all  suits  of  a  civil  nature  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds  five  hundred  dollars,  exclusive  of  costs, 
and  the  United  States  are  plaintiffs,  or  an  alien  is  a  party,  or  the 
suit  is  between  a  citizen  of  the  state  where  the  suit  is  brought, 
and  a  citizen  of  another  state  (&).^  They  have  likewise  exclusive 
cognizance,  except  in  certain  cases  which  will  be  hereafter  men- 
tioned, of  all  crimes  and  offences  cognizable  under  the  authority 

(o)  Acts  of  Congress,  February  19th,  1831,  ch.  28,  March  10th,  1838,  ch. 
33>  March  28th,  1838,  ch.  46. 

(&)  The  damages  laid  in  the  declaration,  it  they  exceed  $500,  give  the 
jurisdiction  as  to  the  matter  in  dispute.  Muns  v.  Dupont,  2  Wash.  dr. 
Rep.  463. 

There  are,  therefore,  three  judges  participating  in  the  business  of  each 
circuit  court:  a  justice  of  the  Supreme  Court  allotted  to  the  circuit,  and 
known,  in  contradistinction  to  the  rest,  as  a  "circuit  justice,"  or  "justice 
of  a  circuit"  (Hev.  Stat.  {  605);  a  circuit  judge,  appointed  as  aforesaid;  and 
the  district  judge  of  the  district  in  which  the  circuit  court  is  held.  Any 
one  or  more  of  them  may  hold  the  court;  and  when  sitting  together,  their 
order  of  precedence  is  that  in  which  they  have  just  been  named. 

*'  When  it  appears  in  any  civil  suit  in  any  circuit  court  that  all  of  the 
judges  thereof  who  are  competent  by  law  to  try  said  case  are  in  any  way 
interested  therein,  or  have  been  of  counsel  for  either  party,  or  are  so  related 
or  connected  with  either  party  as  to  render  it,  in  the  opinion  of  the  court,  im- 
proper for  them  to  sit  in  such  tridl,"  it  may,  on  the  application  of  either 
party,  be  certified  for  trial  to  the  most  convenient  circuit  court  in  the  next 
adjoining  State  or  in  the  next  adjoining  circuit.  Id.  J  615.  It  may  also  be 
certified  back  by  the  circuit  justice  or  the  circuit  judge  of  the  latter  court; 
in  which  case,  if  it  may  not  properly  be  tried  by  the  judges  of  the  court  to 
which  it  is  so  certified  back,  it  is  to  be  tried  by  some  other  judge  holding 
such  court.     Id.  ?.9.  616.  617. 

•The  jurisdiction  of  the  circuit  courts  in  cases  such  as  these,  and  in 
others  to  he  soon  hereafter  noticed,  has  been  successive! v  regulated  by  Kev. 
Stat  S  629;  the  act  of  March  3,  1875,  c.  137.  IH  Staf.  at  L.  470;  the  act  of 
^larch  3,  1887,  c.  373,  24  id.  552;  and  the  act  of  Aug.  13,  1888,  c  866.  The 
last-named  act  provides:  "That  the  circuit  courts  of  the  United  States  shall 
have  original  cognizance,  concurrent  with  the  courts  of  the  several  States,  ot 
all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  arising  under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be  made,  under  their  authority,  or 
in  which  controversy  the  United  States  are  plaintiffs  or  petitioners,  or  in 
which  there  shall  be  a  controversy  between  citizens  of  different  States  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
«r  value  aforesaid,  or  a  controversy  between  citizens  of  the  same  State,  claim- 
ing lands  under  grants  of  different  States,  or  a  controversy  between  citizens 
of  a  State  and  foreign  states,  citizens,  or  subjects,  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  afore- 
said." J  1. 
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of  the  United  States,  exceeding  the  degree  of  ordinary  misde- 
meanors, and  of  them  they  have  concurrent  jurisdiction  with  the 
district  courts  (a).^  But  no  person  can  be  arrested  in  one  district 
for  trial  in  another,  and  no  civil  suit  can  be  brought  against  an 
inhabitant  of  the  United  States  out  of  his  district  (b) ;  and  the 
act  of  Congress  provides  against  the  assumption  of  federal  juris- 
diction to  be  created  by  the  assignment  of  promissory  notes  or 
other  cboses  in  action,  except  foreign  bills  of  exchange.*'  The 
circuit  courts  have  also  appellate  jurisdiction  from  all  final  decrees 
{in  caustss  of  equity  or  of  admiralty  add  maritime  jurisdiction, 
except  in  prize  cases'^;  and  judgments  [in  civil  actions'*]  in  the 
district  courts,  where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  fifty  dollars  (c).  If  the  remedy  be  on  final  decrees  in  the 
district  courts,  in  cases  of  admiralty  and  maritime  jurisdiction, 
and  the  matter  in  dispute  exceeds  three  hundred  dollars,*^  it  is 
by  appeal;    and  if  on  final  judgments  in  civil  actions,  and  the 


(a)  See  infra,  p.  300—363. 

{h)  Process  of  foreign  attachment  cannot  be  isnned  by  the  circuit  tt>nrtsof 
the  United  States,  where  the  defendant  is  domiciled  abroad  or  not  found 
Avithin  the  district.  The  circnit  courts  cannot  issue  process  beyond  the 
limits  of  their  district,  except  subpcenas.for  witnesses  and  executions  in  two 
special  cases.     Toland  i-.  Sprague,  11  Peters,  300. 

(c)  Acfs  of  Congress  of  September  SS/A,  1789,  sec  11,  21,  22;  and  of  March 
3rf,  1808,  sec.  11. 

"  The  Rev.  Stat.  ?  f529,  sub.  20,  and  the  acts  cited  supra,  n.  29,  hare  suc- 
cessively made  provision  that  the  circuit  courts  ^'shall  have  exclusive  cog- 
nizance of  all  crimes  and  offences  cognizable  under  the  authority  of  tho 
United  States,  except  as  otherwise  provided  by  law,  and  concurrent  juris- 
diction with  the  district  courts  of  the  crimes  and  offences  cognizable  by  them.*' 

5»  The  Rev.  Stat.  J?  629,  739,  and  the  acts  cited  supra,  n.  29,  have  in  suc- 
cession regulated  the  three  matters  here  noticed  in  the  text.  The  last  en- 
actment on  the  subject  is  as  follows:-^**  But  no  person  shall  be  arrested  in 
one  district  for  trial  in  another  in  any  civil  action  before  a  circuit  or  district 
court;  and  no  civil  suit  shall  be  brought  before  either  of  said  courts  against 
any  person  by  any  original  process  or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  but  where  the  jurisdiction  is  fonnde<i 
only  on  the  fact  that  the  action  is  between  citizens  ot  different  States,  suit 
shall  be  brought  only  in  the  district  of  the  residence  of  either  the  plaintift' 
or  the  defendant;  nor  shall  any  circuit  or  district  court  have  cognizance  of 
any  suit,  except  upon  foreign  bills  of  exchange,  to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action  in  favour  of  any  assignee,  or  of 
any  subsequent  holder  if  such  instrument  be  payable  to  bearer  and  be  not 
made  by  any  corporation,  unless  such  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents  if  no  assignment  or  transfer  had  been 
made." 

M  Rev.  Rtjit.  ?  631. 

»/rf,  §633. 

**Sec.  631,  W.,  before  cited,  allows  an  appeal  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  fifty  dollars,  ezcluaive  of  costs. 
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matter  in  dispute  eyceedfl  fifty  dollars^  ii  is  bj  writ  of 
error.'^  And  if  aajr  soit  be  eommeoeed  *in  m  state  cooit  [  *  9l)3  ] 
against  an  alien,  or  bv  a  catiiaBn  of  the  stale  in  which  the 
suit  is  bioaght  against  a  citieen  of  another  state^  or  against  a 
citizen  of  the  same  state  rJaiming  lands  under  a  grant  from 
aaother  state,  and  the  matter  in  dispute  exceeds  fire  hundred 
dollars,  ezdusiTe  of  costs,  the  defendant,  on  giving  securitr,  ma j 
remove  the  cause  to  the  next  circuit  ooiait  (a).*     The  ciicuit 


(a)  Ad  of  Comyrcn  oj  Sejdamber  2Uk,  17^,  ate  12.  In  Smeu  r.  WiHiams, 
4  Paig^9  Rep.  364,  it  was  declared,  that  the  amooDt  of  the  oriziDal  cLiim  of 
the  plaintifi^  and  not  the  amoaiit  uliimateiy  loand  dae.  detennine<1  the 
jariadiction  of  the  ooort  of  chancery  of  NeT  York,  where  it  was  limited  to 
a  certain  sam. 

^  In  criminal  eases  tried  before  the  district  eonrt^.  ihit  arcnit  ooorts  hare 
appellate  jurisdiction  ''where  the  sentence  is  imprisonment  or  fine  and  im- 
priaonment,  or  where,  if  a  fine  onlj,  the  fine  ^hali  exceed  the  snm  of  three 
hondred  dollars."     Act  iA^  MardiS,  1<:^79.  c  176,  {  1,  20  Stat,  at  L.  3.'V4. 

"Kefeiring  to  the  enactment  quoted  ajiXr,  p.  302,  n.  29,  the  act  La»t  cited 
in  said  note  provides: — 

**That  any  snit  of  a  ciril  nature,  at  law  or  in  equity,  arisin^'nnder  th^^  Con* 
stitation  or  laws  of  the  United  Staters  or  treaties  made,  or  which  sh-A'A  he 
made,  under  their  authority,  of  which  the  cirrnit  court?  of  the  Uijiied 
States  are  given  original  jurisdiction  hy  the  preceding  section.  whi?h  may 
now  he  pending,  or  which  may  heieaAer  be  hroucht,  io  any  State  court,  may 
be  removed  by  the  defendant  or  defendants  therein  to  the  circuit  eonrt  of  the 
United  States  for  the  proper  district.  Any  other  suit  of  a  civil  nature,  at  hiw 
or  in  equity,  of  which  the  circuit  courts  of  the  United  States  are  given  joris^l  ic- 
tion  by  the  preceding  section,  and  which  are  now  pending,  or  which  may 
hereafter  be  brought,  in  any  State  court,  may  be  removed  into  the  circuit 
court  of  the  United  States  for  the  proper  district  by  the  defendant  or  defend- 
ants therein,  being  non-residents  of  that  State.  And  when  in  any  suit 
mentioned  in  this  section  there  shall  be  a  oontroversv  which  is  whollv  be- 
tween  citizens  of  different  States,  and  which  can  be  fully  determine<I  ns 
between  them,  then  either  one  or  more  of  the  defendants  actually  interestr>d 
in  such  controvet-sy  may  remove  said  suit  into  the  circuit  conrt  of  the 
United  States  for  the  proper  dLstrict^  And  where  a  suit  is  now  pending, 
or  may  be  hereafter  brought,  in  any  State  court,  in  which  there  is  n  con- 
troversy between  a  citizen  of  the  State  in  which  the  soit  is  brought  and 
a  citizen  of  another  State,  any  defendant,  being  such  citizen  of  another 
State,  may  remote  such  suit  into  the  cireuit  court  of  the  United  States  r»r 
the  proper  district^  at  any  time  before  the  trial  thereof,  when  it  ^hall  l>e 
made  to  appear  to  said  circuit  court  that  from  prejudice  or  local  influence  he 
\rill  not  be  able  to  obtain  justice  in  such  State  court,  or  in  any  other  State 
conrt  to  which  the  said  defendant  may,  under  the  laws  of  the  State,  have  the 
right,  on  account  of  such  prejudice  or  local  influence,  to  remove  said  cause; 
prorided,  that  if  it  further  appear  that  said  suit  can  be  fully  and  justly  de- 
termined as  to  the  other  defendants  in  the  State  court,  without  being  ef- 
fected by  such  prejudice  or  local  influence,  and  that  no  party  to  the  suit 
will  be  prejudi<^  by  a  separation  of  the  parties,  said  circuit  court  may  di- 
rect the  suit  to  be  remanded,  so  far  as  relates  to  such  other  defendants,  to 
the  State  court,  to  be  proceeded  with  therein. 

"  At  any  time  before  the  trial  of  any  suit  which  is  now  pending  in  any 
circuit  court  or  may  hereafter  be  entered  therein,  and  which  has  been 
removed  to  said  court  fipom  a  StatQ  court  on  the  affidavit  of  any  party 
plaintiff  that  he  had  reason  to  believe,  and  did  believe  that,  from  prejudice 
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courta  Lave  also  original  cognizanco  in  equity  and  at  law  of  all 
suits  arising  under  any  law  of  the  United  States  relative  to  copy- 
rights, and  patent-rights  growing  out  of  inventions  and  discov- 
eries,"' and  to  protect  such  rights  by  injunction  (a).**  The  juris- 
diction in  cases  of  copyrights  applies,  without  regard  to  the 
character  of  the  parties,  or  the  amount  in  controversy;  and  with 
respect  to  the  jurisdiction  of  the  circuit  courts,  it  may  be  laid 
down  as  the  settled  doctrine,  that  they  are  courts  of  Umitedy 
though  not  of  inferior  jurisdiction;  and  it  is  necessary,  therefore, 
that  there  should  appear  upon  the  record  of  a  circuit  court,  the 
facts  or  circumstances  which  give  jurisdiction,  either  expressly 
or  by  necessary  legal  intendment  (6)." 

District  OourtS. — (3.)  The  district,  as  well  as  the  circuit 
courts,  are  derived  from  the  power  grarted  to  Congress  by  the 
Constitution,  of  constituting  tribunals  inferior  to  the  Supremo 
Court  (c).  The  United  States  are  at  present  divided  into  from 
thirty-six  to  forty  districts,**  which  generally  consist  of  an  entire 
state;  but  in  New  York,  Pennsylvania,  Virginia,  North  Carolina, 
South  Carolina,  Tennessee,  Louisiana,  Mississippi,  and  Alabama, 
there  are  more  districts  than  one.  A  court  is  established  in  each 
district,  consisting  of  one  judge,  who  holds  annually,  in  most  of 
fhem,  four  stated  terms,  and  in  some  of  them  only  three  or  two, 
or  one;  and  he  holds  also  special  courts,  in  his  discretion. 

(a)  Act  of  April  llth,  1800,  ch.  25,  sec.  3;  of  February  loth,  1819,  sec.  1, 
and  of  JufyAlh,  1836,  ch.  357,  sec.  17. 

(b)  Stanley  ?*.  The  Bank  ot  America,  4  DalL  Sep,  11.  McCormick  r.  Sul- 
livan t,'  10  ]Vheaton,  192. 

(c)  Art.  1,  sec.  8. 

or  local  influence,  he  was  unable  to  obtain  jnstice  in  J*aifi  State  court,  the 
circuit  court  shall,  on  application  of  the  other  party,  examine  into  the  trnth 
of  said  affidavit  and  the  grounds  thereof,  and,  unleas  it  sliall  appear  to  the 
satisfaction  of  said  court  that  said  party  will  not  be  nhle  to  obtain  justice 
in  such  State  court,  it  shall  cause  the  same  to  be  remanded  thereto. 

"  Whenever  any  cause  shall  be  removed  from  any  State  court  into  any 
circuit  court  of  the  United  States,  and  the  circuit  court  shall  decide  that 
the  cause  Tvas  improperly  removed,  and  order  the  same  to  be  remanded  to 
the  State  court  from  whence  it  came,  such  remand  shall  be  immediately  car- 
ried into  execution,  and  no  appeal  or  writ  of  error  from  the  decision  of  the 
circuit  court  so  remanding  such  cause  shall  be  allowed. '^ 

'^  Rev.  Stat.  629,  sub.  9. 

»  Id.  ii  4921,  4970.  »  Seepcwf,  p.  344. 

**  Since  the  author  wrote,  the  number  of  district  courts  has  been  greatly 
increased  through  increase  of  the  number  of  the  States  and  through  diA-ision 
of  some  of  them  into  more  districts  than  one.  Likewise,  the  number  of  cir- 
cuit judges  has  increased.  There  are  now  fifty-eight.  As  to  the  sessions  of 
the  district  courts,  consult  Rev.  Stat.,  Title  XIII.,  Chap.  4,  and  subsequent 
amendatory  enactments. 
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The  dlBtrict  oourts  have,  exclusive  of  the  state  coortSy 
^cognizance  of  all  lesser  crimes  and  offences  cognizable  [  *  304  ] 
under  the  anthoritj  of  the  United  States,  and  committed 
within  their  respective  districts,  or  upon  the  high  seas,  and  which 
are  punishable  by  iino  not  exceeding  one  hundred  dollars,  by  im- 
prisonment not  exceeding  six  months,  or  when  corporal  punish- 
ment, not  exceeding  thirty  stripes,  is  to  be  inflicted.  ^^  They  have 
also  exclusive  original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  including  all  seizures  under  impost, 
navigation,  or  trade  laws  of  the  United  States,  where  the  seizures 
are  made  upon  the  high  seas,  or  on  waters  within  their  districts 
navigable  from  the  sea  with  vessels  of  ten  or  more  tons  bur- 
then (a);  and  also  of  all  othei;  seizures  made  under  the  laws  of 
the  United  States;''  and  also  of  all  suits  for  peDalties  and  for- 
feitures incurred  under  those  laws.^  They  have  also  cognizance, 
concurrent  with  the  circuit  courts,  and  the  state  courts,  of  causes 
where  an  alien  sues  for  a  tort  committed  in  violation  of  the  law 
of  nations,  or  of  a  treaty  of  the  United  States;^  and  of  all  suits  at 
common  law,  in  which  the  United  States  are  plaintiffs,  and  the 

{a)  The  exdnsive  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  is  underatofxl  to  be  exclusive  as  between  (he  district  and 
circuit  courts,  and  that  the  jurisdiction  may  be  concurrent  with  courts  of  coni- 
moD  law,  in  cases  in  which  a  common  law  remedy  may  be  adequate  and 
proper,  inasmuch  as  the  judiciary  act  of  1789,  sect.  9,  when  on  this  very 
point  ^*  saves  to  suitors,  in  all  cases,  the  right  of  a  common  law  remedy, 
where  the  common  law  is  competent  to  give  it." 

**  Rev.  Stat.  ?  563,  subs.  1,  2,  and  17.  give  to  the  district  courts  jurisdic- 
tion *'of  all  crimes  and" offences  cognizable  under  the  authority  of  the  United 
States,  committed  within  their  respective  districts,  or  upon  the  high  seas, 
the  punishment  of  which  is  not  capital,  except  in  the  cases  mentioned  in 
section  5412,  Title  ^CRIMES'";  and  *^of  all  cases  arising  under  any  act 
for  the  paniahment  of  piracy,  when  no  circuit  court  is  held  in  the  district  of 
such  court; "  and  '*of  all  suits  against  consuls  or  vice-consuls,  except  for 
offences  above  the  description  aforesaid.  *'  As  to  exclusiveness  of  federal  ju- 
risdiction in  criminal  cases,  see  antej  p.  296,  n.  4. 

"  The  district  courts  shall  have  jurisdiction  *'  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction;  saving  to  suitors  in  all  cases  the  right  of  a 
oommon-law  remedy,  where  the  common  law  is  competent  to  give  it  [see 
postj  p.  372];  and  of  all  seizures  on  land  and  on  waters  not  within  admiralty 
and  maritime  jurisdiction.  And  such  jurisdiction  shall  be  exclusive,  ex- 
cept in  the  particular  cases  where  jurisdiction  of  such  causes  and  seizures  is 
given  to  the  circuit  courts.  And  shall  have  original  and  exclusive  cogni- 
zance of  all  prizes  brought  into  the  United  States,  except  as  provided  in  par- 
agraph six  of  section  six  hundred  and  twenty-nine,"  gi^'ing  the  circuit  courts 
jarisdiction  ''of  all  proceedings  for  the  condemnation  of  property  taken  ns 
prize,  in  poisaance  of  section  fifty-three  hundred  and  eight.  Title  '  Insurrec- 
tion.' ''  Bev.  Stat.  ^  563,  sub.  8,  as  amended  by  act  of  Feb.  18,  1875,  c.  80, 
il,  18  Stat,  at  L.  316. 

^  Rev.  Stat.  ^  563,  sub.  3. 

*♦  Id.  i  663,  sub.  16. 
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matter  in  dispute  amouats,  exclusive  of  costs,  to  one  hnndred  dol- 
lars.^ They  have  jurisdiction,  likewise,  ezclasive  of  the  coarts  of 
the  several  states,  of  all  suits  against  consols  or  vice  consuls,  except 
for  offences  above  the  magnitude  which  has  been  mentioned  (a).^ 
They  have  also  cognizance  of  complaints,  by  whomsoever  insti- 
tuted, in  cases  of  captures  made  within  the  waters  of  the  United 
States,  or  within  a  marine  league  of  its  coast  {b)]"  and  to  repeal 
patents  unduly  obtained  (c)." 

The  judges  of  the  district  courts  have  also,  in  cases  where  the 
party  has  not  had  a  reasonable  time  to  apply  to  the  circuit  court, 
as  full  power  to  grant  writs  of  injunction  to  operate  vnthin  their 
respective  districts,  as  is  exercised  by  the  judges  of  the 
[  *  805  ]  Supreme  Court,  and  to  continue  until  the  *  next  circuit 
court  (<i)  ^'  They  may  also  grant  injunctions,  in  particu- 
lar cases,  under  the  act  for  the  better  organization  of  the  trecuury 
department  (e). 

In  addition  to  these  general  powers  vested  in  the  district  courts, 
they  have,  in  those  cases  where  the  districts  are  so  situated  as 
not  to  permit  conveniently  the  presence  of  a  judge  of  the  Supreme 
Court,  the  powers  of  a  circuit  court  superadded  to  their  ordinary 
powers  of  a  district  court  (/)." 

(a)  Act  of  Congress  of  September  24fA,  1789,  ch.  20,  sec.  9. 

(6)  Act  of  April  '20th,  1818,  sec.  7. 

(c)  Act  6/  FehrvMry  21«<,  1793,  ch.  11,  sec.  10. 

{d)  Act  of  Februarif  13th,  1807,  sec.  1. 

(e)  Act  of  Congress  of  May  15<i,  1820,  sec.  4,  and  S, 

(/)  Act  of  February  19^A,  1831.  This  is  the  case  in  respect  to  the  western 
district  of  Virginia,  and  the  northern  district  of  Alabama,  and  perhaps  in 
some  other  instances  which  I  do  not  now  recollect.     See  supra,  p.  301. 

**  Sec.  563,  sub,  4,  trf.,  gives  to  the  district  courts  jurisdiction  **of  all  suits 
at  common  law  brought  by  the  United  States,  or  by  any  officer  thereof  au- 
thorized by  law  to  sue." 

*8  Id,  i  563,  sub.  17. 

^^  Id.  \  5287,  as  amended  by  the  act  of  Feb.  18,  1875,  o.  80,  18  Stat  at  L. 
320. 

^  The  circuit  courts  now  have  jurisdiction  of  proceedings  to  vacate  pat- 
ents.    Id.  i  629,  sub.  9. 

**  Rev.  Stat.  J  719.  Sundry  provisions  regulating  particular  matters 
permit  these  courts  to  issue  injunctions  in  relation  to  the  same. 

^  Under  §  571,  id.,  as  amended  by  act  of  Jan.  31,  1877,  c.  41,  19  Stat,  at 
L.  230,  the  district  courts  for  the  -western  district  of  Arkansas,  the  eastern 
district  of  Arkansas  at  Helena,  the  northern  district  of  Mississippi,  the 
western  district  of  South  Carolina,  and  the  district  of  West  Virginia,  formerly 
had,  in  addition  to  their  ordinary  jurisdiction,  that  of  circuit  courts.  Their 
circuit^oourt  jurisdiction  has,  however,  been  transferred  to  certain  circuit 
courts  by  the  act  of  Feb.  6,  1889,  c.  113.  Such  jurisdiction  in  cinl  cases 
was  ^yen  to  the  district  court  of  Colorado,  within  the  limits  of  the  southern 
and  western  divisions  ot  the  same,  by  act  of  Feb.  15, 1879,  c.  82,  {7,  20  Stat 
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To  gnard  against  the  inconvenienoe  of  a  difference  of  opinion 
between  the  ciicnit  judge  and  the  district  judge,  when  holding 
together  a  circnit  court,  it  is  provided  bj  law,  that  in  all  cases  of 
appeal  or  error,  from  the  district  to  the  circuit  oourt^  judgment 
is  to  be  rendered  in  conformity  to  the  opinion  of  the  judge  of  the 
Supreme  Court,  presiding  in  such  circuit  court^'  And  in  all  other 
cases  of  a  disagreement  of  opinion  between  the  circnit  and  dis- 
trict juoges,  the  point  may  be  certified  into  the  Supreme  Ck>nrt 
for  its  decision;  bat  in  no  case  shall  imprisonment  be  allowed,  cr 
ponishment  inflicted,  where  the  judges  of  the  circuit  court  aro 
divided  in  opinion  upon  the  qnebtion  (a)." 

The  superior  courts  of  the  several  territories  of  the  United 
States,  in  which  no  district  court  is  established,  have  the  enlarged 
jorisdiotion  of  circuit  courts,  subject  to  revision  by  writ  of  error 
and  appeal  to  the  Supreme  Ck)urt  (6)."    The  district  and  territorial 

{a)  Act  of  April  29ih,  1802,  sec.  5,  6. 
(b)  Act  of  March  Sd,  1805,  sec.  1. 


at  L.  294.  The  act  of  May  17, 1884,  c.  f)3,  23  Stat,  at  L.  24,  providiiig  a  civil 
pfovemment  for  Alaska,  creates  a  district  court  for  this  territory,  and  vests 
it  with  both  **the  civil  and  criminal  jurisdiction  of  district  oonrts  of  the 
United  StBtes,  and  the  civil  and  criminal  jurisdiction  of  district  courts  cf 
the  United  States  exercising  the  jurisdiction  of  circuit  courts." 

^'  Sec  650  of  the  Kev.  Stat,  provides  that,  **  Whenever,  in  any  ciril  9uU  or 
proceeding  in  a  circuit  court  held  by  a  circnit  justice  and  a  circuit  judge  or  a 
district  judge,  or  by  a  circuit  jnd(2^  and  a  district  judge,  Iherernxurn  any 
diflference  of  opinion  between  the  judges  ns  to  any  matter  or  thing  to  be  de- 
cided, ruled,  or  ordered  by  the  court,  the  opinion  of  i\k%  presiding  justioe  or 
judge  shall  prevail,  and  be  considered  the  opinion  of  the  court  fr.r  the  time 
being.*'  The  order  of  precedence  of  the  judges  here  nami^  is  stated  atUe 
p.  301,  n.  28. 

**  Sec.  G51,  id.,  pro^ddes  that,  ** Whenever  any  question  occurs  on  the  trial 
OT  hearing  of  any  criminal  proceeding  before  a  circuit  court  upon  which  the 
jadges  are  divided  in  opinion,  the  point  upon  which  they  diragtee  shall, 
during  the  same  term,  upon  the  request  of  either  party;  or  iS  their  counsel,' 
be  stated  under  the  direction  of  the  judges,  and  certified  under  the  seal  of 
the  court,  to  the  Supreme  Court  at  their  next  session  [see  corresponding  pn>- 
visions  of  2  693  quoted  anie,  p.  299,  n.  15, 1.  3,  (a)  J  ;  but  nothing  herein 
contained  shall  prevent  the  cause  from  proceeding  if,  in  the  opinion  of  the 
court,  furiber  proceedings  can  be  had  without  prejudice  to  the  merits.  Im- 
priaonment  shall  not  be  allowed  nor  punishment  inflicted  in  any  case  where 
the  judges  of  such  court  are  divided  in  opinion  npcn  the  qnestieo  touchinf{ 
the  said  imprisonment  or  punishment."    See  also  <!  697. 

**  By  2  1907,  fVf.,  the  judicial  power  in  case  of  all  the  organized  territories 
(Arizona  excepted)  was  vested  in  a  supreme  court,  district  courts,  probntn 
courts,  and  justices  of  the  peace.  Sec  1910  gave  to  such  district  courts  **th« 
same  jurisdiction,  in  all  cases  arising  under  the  Constitution  and  laws  of  the 
United  States,  as  is  vested  in  the  circuit  and  district  courts  of  the  United 
States. "  From  the  district  courts  of  any  territory  appeals  and  writs  of  error 
lie  to  the  Supreme  Court  of  such  territory;  over  which  latter  court  tho 

Supreme  Court  of  the  United  States  exercises  appellate  jurisdiction,  as  stated 
«»fe,  p.  299,  n.  15,  IV. 
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judges  of  the  United  States  are  required  to  reside  vithia  their 

respective  jarisdictions;'^*  and  no  federal  judge  can  act  as  conxiBel, 

or  be  engfaged  in  the  practice  of  the  law  (a)." 

[  *  306  ]     «  Duties  Vested  in  State  Oourts.— (4.)  The  state 

courts  are,  in  some  cases,  invested,  by  acts  of  Congress, 
with  the  cognizance  of  cases  arisingnnder  the  laws  of  the  United 
States.  By  the  acta  of  March  8th,  1806,  and  April  21st,  1808, 
and  March  3d,  1815,  the  county  courts  within,  or  adjoining  the 
revenue  districts  in  certain  parts  of  tho  states  of  New  York, 
Pennsylvania,  and  Ohio,  are  authorized  to  take  cognizance  of 
prosecutions  for  fines,  penalties,  and  forfeitures,  arising  under 
the  revenue  laws  of  the  United  States;  and  the  state  or  county 
courts  adjoining  any  collection  district,  in  relation  to  taxf«  or  in 
ternal  duties  which  may,  at  any  time  hereafter,  be  assessed,  have 
cognizance  of  all  suits  for  taxes,  duties,  fines,  penalties,  aad  for- 
feitures, arising  thereon  (6)." 

In  attending  to  this  general  survey  of  the  organization  of  the 
judiciary  establishment  of  the  United  States,^^  it  will  be  perceived, 
that  all  the  great  features  of  the  system  are  to  be  found  in  the 
act  of  Congress  which  was  passed  in  September,  1789,  at  the  first 
session  of  the  first  Congress  under  the  present  Constitution. 
That  act  has  stood  the  test  of  experience  since  that  time,  with 
very  little  alteration  or  improvement;  and  this  fact  is  no  small 
evidence  of  the  wisdom  of  the  plan,  and  of  its  adaptation  to  the 
interest  and  convenience  of  the  country.  The  act  of  1789  was 
the  work  of  much  profound  reflection,  and  of  great  legal  knowl- 
edge ;  and  the  system  then  formed  and  reduced  to  practice  has 

Act  of  December  18/A,  1812,  sec.  1. 
Vide  infra,  p.  ^00—405. 

"  Id,  ii  551,  1885.     Sec.  607  makes  a  like  provision  with  regard  to  circuit 
judges. 

^  This  prohibition  is  repeated  in  2*713,  id.,  and  the  offence  of  violating  it 
declared  to  be  a  high  misdemeanor. 

*•  By  acta  of  this  character  cognizance  of  cases  arising  nnder  the  laws  of 
the  United  States  is  expressly  given  to  the  State  courts.  Their  jurisdiction 
of  other  matters  involving  federal  laws  is  implicitfy  recognized  by  the  act 
cited  arUCj  p.  302,  n.  29,  and  p.  303,  n.  3(>,  defining  the  jurisdiction  which 
the  circuit  courts  shall  exercise  concurrently  with  the  State  courts,  and  pro- 
viding for  the  removal  of  causes  from  the  latter  to  the  former.  As  to  what 
part  of  their  pre-existing  jurisdiction  remains  to  the  states  since  the  adop- 
tion of  the  Constitution,  and  as  to  what  controversies  growing  out  of  that 
circumstance  fall  within  their  cognizance,  ae&pwt,  pp.  395—404. 

^^  While  on  the  subject  of  the  courts  created  under  federal  authority,  men- 
tion should  be  made  of  the  Supreme  Court  of  the  District  of  Columhia,  as  to 
which,  see  ante,  p.  299,  n.  15,  lY. ;  and  the  court  of  claims  which  has  juris- 
diction of  claims  against  the  government 
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boea  so  saccessfnl,  and  »o  beneficial  in  its  operation,  that  the  ad- 
mi  nistraidon  of  justice  in  the  federal  courts  has  been  constantly 
risiag  in  influence  ^nd  reputation.^ 

The  principal  oflcers  of  the  courts  are  attorneys  and  counsel- 
lors, clerks  and  marshals. 

Attorneys  ^nd  Counsel. — (1.)  Attorneys  an4^  counsel  are 
regularly  admitted  by  the  several  courts,  to  assist  the  parties  in 
their  pleadings,  and  in  the  conduct  of  their  causes,  in  those  cases 
in  which  the  parties  do  not  appear  and  manage  their 
own  causes  personally,  *  as  they  are  expressly  permitted  [  *  307  ] 
to  do  (a).  This  privilege  conceded  to  purties,  though 
reasonable  in  itself,  is,  upon  the  whole,  useless  ;  and  the  necessity 
of  a  distinct  profession,  to  render  the  application  of  the  law  easy 
and  certain  to  every  individual  case,  has  always  been  felt  in  every 
country  under  the  government  of  written  law.  As  property  be- 
comes secure,  and  the  arts  are  cultivated,  and  commerce  flour- 
ishes, and  when  wealth  and  luxury  are  introduced,  and  create  the 
infinite  distinctions  and  refinements  of  civilized  life,  the  law  will 
gradually  and  necessarily  assume  the  character  of  a  complicated 
science,  requiring  for  its  application  the  skill  and  learning  of  a 
particular  profession.  After  the  publication  of  the  twelve  tables, 
snitors  at  Bome  were  obliged  to  resort  to  the  assistance  of  their 
patrons,  and  judicial  proceedings  became  the  study  and  practice 
of  a  distinct  and  learned  body  of  men  (6).  The  division  of  ad- 
vocates into  attorneys  and  counsel  has  been  adopted  from  the 
prevailing  usage  in  the  English  courts.  The  business  of  the  for- 
mer is  to  carry  on  the  practical  and  more  mechanical  parts  of  the 
suit,  and  of  the  latter  to  draft,  or  review  and  correct  the  special 
pleadings,  to  manage  the  cause  at  the  trial,  and  also  during  the 
whole  course  of  the  suit,  to  apply  established  principles  of  law  to 
the  exi^ncies  of  the  case.  In  the  Supreme  Court  of  the  United 
States,  the  two  degrees  of  attorney  and  counsel  are  kept  separate, 
and  no  person  is  permitted  to  practice  both  as  attorney  and  coun- 
sellor in  that  court  This  was  by  a  rule  of  the  court  in  Febru- 
ary, 1790  ;  and  when,  afterwards,  in  August,  1801,  the  court  de- 
fa)  Ad  of  Congress  of  Sepfember  24thy  1789,  sec.  35. 
[b)  Oramna,  rfe  Ortu  et  Prog.  Jur.  Civ,  sec.  33,  40. 

"•  The  Judiciary  Act  of  17S9  merits  all  said  by  the  author  in  its  commen- 
(ffltioii.  In  plan,  some  alteration,  and  in  details,  many  additions,  have  been 
icmnd  necessary ;  yet  semblances  of  its  form  and  fragments  of  its  expression 
are  to  be  met  tbrougfaoat  the  long  series  of  amendatory  enactments. 
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Glared  that  counsellors  might  be  admitted  as  attorneys,  on  taking 
the  usual  oath,  this  did  not  mean  or  imply,  that  if  a  counsellor 
was  thus  admitted  as  attorney,  he  could  continue  to  act  as  coun- 
sellor. He  must  make  his  election  between  the  two  degrees.^  In 
all  the  other  courts  of  the  United  States,  as  well  as  in 
[  *  308  ]  the  courts  of  *  New  York  and  the  other  states,  the  same 
person  can  be  admitted  to  the  two  degrees  of  attorney 
and  counsel,  and  exercise  the  powers  of  each. 

Besides  the  ordinary  attorneys,  the  statnte  has  directed  (a), 
that  a  meet  person  learned  in  the  law,  be  appointed  to  act  as 
Attorney-General  of  the  United  States,^  and  l^esides  special  and 
incidental  duties,  it  is  made  generally  his  duty  to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court,  in  which  the  United 
States  are  concerned,  and  to  give  his  advice  and  opinion  upon 
questions  of  law,  when  required  by  the  President  or  the  heads 
of  the  departments.*'  Each  judicial  district  has  likewise  a  public 
officer  to  act  as  attorney  for  the  United  States  in  the  district,'* 
and  to  prosecute  all  delinquents  for  crimes  or  offences  oognizable 
under  the  authority  of  the  United  States,  and  to  prosecute  all 
civil  actions  within  his  district  in  which  the  United  States  are 
concerned  (J)." 

Clerks. — (2.)  Clerks  are  appointed  by  the  several  courts,  ex- 

(a)  Act  of  Conffress  of  September  24th,  1789,  sec.  35. 

[b)  ibid.  The  act  ot  Congress  of  29th  May,  18:^0,  sec.  1,  instituted  the 
office  of  SoUeitor  of  the  Treasury^  and  it  is  his  dnty  to  direct  and  superintend 
all  orders,  suits  or  proceedings  in  law  or  equity,  for  the  recovery  of  money, 
chattels,  and  lands  in  the  name  and  for  the  use  of  the  United  States,  and  to 
have  charge  of  all  lands  and  other  property  conveyed  to  the  United  States  in 
payment  of  debts  and  of  all  trusts  created  for  their  use  in  payment  of  debts 
due  to  them  and  to  sell  and  dispose  of  lands  assigned  to  the  United  States,  or 
vested  in  them  by  mortgage  in  payment  of  debts;  and  to  instruct  the  dis- 
trict attorneys,  marshals  and  clerks  of  the  circuit  and  distriqt  courts  in  rela- 
tion to  suits  in  which  the  United  States  are  concerned.  See  the  act  afore- 
said in  which  his  powers  and  duties  are  specifically  detailed. 

^  The  rule  of  1790,  to  which  the  author  refers,  expressly  provided  that 
counsellors  should  not  practice  as  attorneys,  or  attorneys  as  counsellors,  in 
the  Supreme  Court.  Upon  revision  of  the  rules  ot  that  conrt  in  1858,  the 
foregoing  restriction  was  omitted,  and  the  oath  of  admission  adapted  to  the 
degree  of  both  "attorney  and  counsellor.-* 

The  act  of  Feb.  15,  1879,  c.  81. 20  Stat,  at  L.  292,  makes  provision  for  the 
admission  of  women  to  practice  before  the  Supreme  Conrt  of  the  United 
States. 

~  Rev.  Stat.  2  346. 

*>  '*The  Attorney-General  shall  give  his  advice  and  opinion  upon  questions 
of  law,  whenever  required  by  the  President.'*     Id.  ^  354. 

^'  Sec.  767,  (d.,  directs  the  appointment  of  a  district  attorney  for  each  dis- 
trict, three  districts  excepted. 

«  Id,  1 771. 
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oept  that  the  derk  of  the  district  eomt  is  er  o§kio  deriL  ol  the 
circuit  court  in  sach  district.**  Thej  hATv  the  costodr  of  the 
seal  and  records,  and  aie  bound  to  sign  and  seal  all  pxoeess,  and  to 
record  the  proceeding  and  jadgments  of  the  eomtB.  And  this 
is  a  trast  of  so  moch  importaneey  that  in  additioo  to  the  ofdinarr 
oath  of  office,  clerks  are  obliged  to  give  secaritj  to  the  paUic  for 
the  faithful  performance  of  their  diitj(a).®  To  guard  still  fnr- 
tber  against  abuse  of  office,  all  moneys  paid  into  the  circuit  or  dis- 
trict eonris,  or  receiyed  by  the  offieers,  in  caaes  pending  th€>Tein, 
are  required  to  be  immediatelj  deposited  in  bank:  and  no  moner 
can  be  drawn  oat  of  bank,  ezo^t  by  an  oideT  of  a  jndge,  to  be 
signed  by  him,  and  certified  of  reoosd  by  the  derk.  The  derks 
are  likewise  bonnd,  at  every  regolar  session  of  the  coorts,  to  exhibit 
an  account  of  all  the  moneys  remaining  in  ooort  (byT 

^Marshals. — (3.)  Marshals  are  analogonsto  sheriffs  [  ♦  309  ] 
at  oommDO  law.*^  They  are  appointed  for  each  jodidal 
district''  by  the  President  and  Senate  for  the  term  of  foor  years, 
bat  are  removable  at  pleasnre;  and  it  is  the  duty  of  the  marshal 
to  attend  the  district  and  drcoit  conrts,  and  to  execote,  within  the 
district,  all  lawful  precepts  directed  to  him,  and  to  command  all 
requisite  assistance  in  the  execntion  of  his  dnty.**  There  are  also 
various  special  duties  assigned  by  statnte  to  the  marshals.  The 
appointment  of  deputies  is  a  power  inddental  to  the  office,  and 
the  marshal  is  responsible  civilUer,  for  their  conduct,  and  they 
are  removable  not  only  at  his  pleasure,  but   they  are  also  by 

(a)  Ad  of  September  24ih,  1789,  sec.  7. 

(b)  Act  of  IlarehSd,  1817. 

**  Id.  I  555,  619,  677,  and  later  enactments.  The  second  of  these  sections 
ii)  amended  by  the  act  of  Jane  19,  1878,  c.  329,  20  Stat  at  I^  204,  so  as  to 
read:  ^^All  the  circuit  conrts  of  the  United  States  shall  have  the  appointment 
of  their  own  clerks,  the  circuit  and  district  judges  concurring;  and  in  case 
of  a  disagreement  between  the  judges,  the  appointment  shall  be  made  by  the 
associate  justice  of  the  Supreme  Court  allotted  to  such  circuit,  except  in  cases 
otherwise  specially  provided  for  by  law." 

« Id.  i  795. 

«  Id.  i  798. 

^  Sec.  788  of  Kev.  Stat  provides  thiit,  **Thc  marshals  and  their  deputies 
shall  have,  in  each  State,  the  same  powers  in  executing  the  laws  of  the 
United  States,  as  the  sheriffs  and  their  deputies  in  such  State  may  have,  by 
law,  in  executing  the  laws  thereof."  As  to  power  of  marshals  to  arrest 
persons  found  operating  illicit  distilleries,  see  act  of  March  1,  1879,  c.  125,  { 
9, 20  Stat,  at  L.  341. 

"  See  i  776,  id.,  which  provides  that  a  marshal  shall  be  appointed  in  each 
district,  three  districts  excepted.  Sec.  677  gives  the  Supreme  Court  power 
to  appoint  ^*a  marshal  for  said  court;"  and  {  680  fixes  his  salary,  and  pre- 
Kribes  his  duties. 

•Jd.  ?787. 
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statute  made  removable  at  the  pleasare  of  the  district  or  circuit 
coarts  (a),'^  The  act  says,  that  the  marshal  shall  be  removable 
at  pleasure,  withoat  saying  by  whom;  and  on  the  first  organiza- 
tion of  the  government,  it  was  made  a  question  whether  the  power 
of  reoioval,  in  case  of  ofiBoers  appointed  to  hold  at  pleasure, 
resided  any  where  but  in  the  body  which  appointed,  and  of  course 
whether  the  consent  of  the  Senate  was  not  requisite  to  remova 
This  was  the  construction  given  to  the  Constitution  while  it  was 
pending  for  ratification  before  the  state  conventions,  by  the  au- 
thor of  the  Federalist  ''The  consent  of  the  Senate,"  the  FederaUA 
observes  (6),  "would  be  necessary  to  displace  as  well  as  to  appoint;*^ 
and  he  goes  on  to  observe,  that,  "those  who  can  best  estimate  the 
value  of  a  steady  administration,  will  be  most  disposed  to  prize  a 
provision  which  connects  the  ofiicial  existence  of  public  men  with 
the  approbation  or  disapprobation  of  that  body,  which,  from  the 
great  permanency  of  its  own  composition,  will  in  all  probability, 
be  less  subject  to  inconstancy  than  any  other  member  of  the 
government."  But  the  construction  which  was  given  to  the  Con- 
stitution by  Congress,  after  great  consideration  and  dis- 
[  *  81()  ]  cussion,  was  different  In  the  act  for  establishing  *  the 
treasury  department  (c),  the  secretary  was  contemplated 
as  being  removable  from  office  by  the  President.  The  words  of  the 
act  are,  "That  whenever  the  secretary  shall  he  removed  from  office 
by  the  President  of  the  United  States,  or  in  any  other  case  of  va- 
cancy in  the  office,  the  assistant  shall  act,"  &c.  This  amounted 
to  a  legislative  construction  of  the  Constitution,  and  it  has  ever 
since  been  acquiesced  in  and  acted  upon,  as  of  decisive  authority 
in  the  case.  It  applies  equally  to  every  other  officer  of  govern- 
ment appointed  by  the  President  and  Senate,  whose  term  of  dura 
tion  is  not  specially  declared.  It  is  supported  by  the  weighty 
reascn,  that  the  subordinate  officers  in  the  executive  department 
ought  to  hold  at  the  pleasure  of  the  head  of  that  department,  be- 
cause he  is  invested  generally  with  the  executive  authority,  and 
every  participation  in  that  authority  by  the  Senate  was  an  excep- 
tion to  a  general  principle,  and  ought  to  be  taken  strictly.  The 
President  is  the  great  responsible  officer  for  the  faithful  execution 


fa)  Act  of  Oongeas  of  September  24/*,  1789,  sec.  27. 

[h)  No.  77. 

[c)  September^,  1789,  sec.  7 

^Id,  2  780. 
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of  the  law,  and  the  power  of  lemoval  was  incidental  to  thai  doty, 
and  migbt  often  be  requisite  to  filfnl  it 

This  question  has  never  been  made  the  sobjeoi  of  jadieial  dis- 
eossion;  and  the  constraction  givea  to  the  Gonstiiation  in  1789, 
has  continued  to  rest  on  this  loose  incidental  declaratory  opinion 
of  Congress,  and  the  sense  and  practice  of  goyemmeni  since  that 
time.  It  may  now  be  considered  as  firmly  and  definitively  set- 
tled, and  there  is  good  sense  and  fMractical  utility  in  the  con- 
etraction.^^  It  is,  however,  a  striking  &ct  in  the  constitutional 
history  of  our  government,  that  a  power  so  tranaoendent  as  that 
is,  which  places  at  the  disposal  of  the  President  alone,  the  tenure 
of  every  executive  office  appointed  by  the  President  and  Senate, 
^oold  depend  upon  inference  merely,  and  should  have  been 
gratuitously  declared  by  the  first  Congress,  in  opposition 
to  the  high  authority  of  the  *  Federalist;  and  should  [  *  311  ] 
have  been  supported  or  acquiesced  in  by  some  of  those 
distinguished  men  who  questioned  oc  denied  the  power  of  Con- 
gress, even  to  incorp(»raie  a  national  bank  (a)." 

(a)  As  the  instances  of  the  exercise  of  the  power  of  removal  from  offiee,  have 
been  multiplied  beyond  all  former  example,  nnder  President  Jackwm's  ad- 
ministration, the  jMtiprietj  of  the  ooncewion  of  the  power  itself,  by  the  first 
OoDgress,  has  been  strongly  questioned.  It  is  in  the  power  of  Congress  at 
any  time  says  a  high  authority,  to  correct  the  extensive  operation  of  this 
executive  power,  by  placing  the  appointment  of  inferior  offieen  (and  which 
woald  include  ninety-nine  out  of  a  hundred  of  the  lacrative  officers  of  the 
government)  in  other  hands.     3  Story^s  Comm.  394 — ^397. 

''  To  the  same  effect  see  po&ty  p.  440. 

"  The  President's  power  of  removal  from  office  has  been  Tarioosly  restrict- 
ed by  the  tenure  of  office  acts.  The  first  of  these,  the  act  of  March  2,  1867. 
c  1^,  14  Stat  at  U  430,  srew  out  of  a  desire  on  the  part  of  Congrow  to 
limit  the  anthorityof  President  Johmion,  and  was  the  act  for  the  alleged  viola- 
tion of  which  he  was  impeached.  Among  its  provifrionti  was  the  following: 
**Tbat  every  person  holding  any  civil  office  to  which  he  has  been  appoints! 
by  and  with  the  advice  and  consent  of  the  Senate,  and  every  perwm  who  Ahall 
hereafter  be  appointed  to  any  such  office,  and  shall  become  duly  qnalifi«^  to 
act  therein,  is,  and  shall  be  entitled  to  hold  such  offiee  until  a  sQCceflw»r  shall 
have  been  in  like  manner  appointed  and  duly  qualified,  except  as  herein 
otherwise  provided :  Provided,  That  the  Secretaries  of  State,  of  the  Treasury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster-iieneral,  and  tlj<? 
Attorney-General,  shall  hold  their  offices  respectively  for  and  during  Uh^ 
term  of  the  President  t>j  whom  they  may  have  been  appointed  and  for  on<» 
month  thereafter,  subject  to  removal  by  and  with  the  advice  and  consent  tA' 
the  Senate.''  J  1.  For  the  foregoing  the  act  of  April  6,  1«69,  c.  10,  ?  1*  10 
Stat  at  L.  6,  substituted  the  provision,  *' That  every  person  holding  any  eivil 
office  to  which  he  has  been  or  hereafter  may  be  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  who  shall  have  become  duly  qualified 
to  act  therein,  shall  be  entitled  to  hold  such  office  during  the  term  for  which 
he  shall  have  been  appointed,  unless  sooner  removed  by  and  with  the  advi<;c 
and  consent  of  the  Senate,  or  by  the  appointment,  with  the  like  advice  and 
consent,  of  a  successor  in  his  place,  except  as  herein  otitierwise  provided.  *' 
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The  marshal  is  obliged  to  give  secnritj  to  the  United  States 
in  20,000  dollars,  for  the  faithfol  performance  of  the  dnties  of 
his  office  by  himself  and  his  deputies,"  and,  together  with  his 
deputies,  to  take  an  oath  of  office  (a)/^     By  the  common  law, 
the  death  of  the  principle  is  a  virtual  repeal  of  the  authority  of  the 
substitute  or  deputy;  but  to  guard  against  any  inoonvenienoe 
which  might  arise  from  the  operation  of  this  principle,  and  to 
prevent  the  mischiefs  of  a  vacancy  in  office,  the  act  establishing 
the  judicial  courts  has  provided,  that  in  case  of  the  death  of  the 
marshal,  his  deputies  shall  continue  in  office,  unless  otherwise 
especially  removed,  and  shall  execute  the  same  in  the  uame  of 
the  deceased  marshal,  until  another  marshal  be  appointed  and 
sworn.  ^'^     So,  a  marshal,  when  removed  from  office,  or  his  term  of 
office  expires,  may  still  execute  all  process  in  his  hands,  and  he 
remains  responsible  for  his  prisoners  until  they  are  duly  deliv- 
ered over  to  his  successor  (b).^  And  with  respect  to  the  cUfstody  of 
the  prisoners,  under  the  laws  of  the  United  States,  the  marshal 
is  directed  to  deliver  his  prisoners  to  the  keeper  of  one  of  the 
jails  of  the  state  in  which  he  is  marshal,  in  cases  where  the  legis- 
lature of  the  state,  in  conformity  with  the  recommendation  of 
Congress,  have  made  it  the  duty  of  the  jailors  to  receive  them; 
but  where  they  have  not,  the  marshal,  under  the  direction  of  the 
district  judge,  is  to  provide  his  own  place  of  security  (c). 

(a)  Act  of  Congress  of  September  2Athy  1789,  sec.  27. 

\b)  Ibid,  sec.  28. 

(c)  Resolutions  of  Congress,  September  23rf,  1789,  and  March  3d,  1792.  See, 
also,  the  Act  of  Congress  of  January  6tk,  1800,  and  1  Paine^s  Rep,  368.  The 
marshal  is  bound  to  take  from  the  prisoner,  under  United  States  process, 
bond  for  the  limits,  as  in  the  case  for  prisoners  under  state  process. 


Without  material  change,  these  words  were  embodied  in  Rev.  Stat.  1767. 
Each  of  these  three  enactments  was  accompanied  by  another,  empowering 
the  President,  during  any  recess  of  the  Senate,  to  suspend  any  civil  officer 
appointed  as  aforesaid,  except  judges  of  the  courts  of  the  United  States,  until 
the  end  of  the  next  ses-^ion  of  the  Senate,  and  to  designate  some  suitable 
person  to  perform  in  the  meantime  the  duties  of  such  suspended  oflScer. 

The  policy  of  the  tenure  of  office  acts  having  fallen  into  disfavor,  the  last 
of  the  above  legislation  on  the  subject  was  repealed  by  the  act  of  March  3, 
1887,  c.  353,  24  Stat  at  L.  500. 

"  Rev.  Stat.  2  783. 

»*  Id.  8  782. 

"  Id.  I  789. 

« Id.  I  790. 
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♦LECTURE  XV.  [*313] 

OP  THE  ORIGINAL  AND  APPELLATE  JURISDICTION  OF 

THE  SUPREME  COURT. 

Haying  taken  a  general  view  of  the  great  departments  of  the 
gOYemment  of  the  United  States,  I  proceed  to  a  more  precise 
examination  of  its  powers  and  duties,  and  of  the  degree  of  sab- 
ordination  under  which  the  state  goYemments  are  constitutionally 
placed. 

Test  of  Oonstitntional  Power. — The  Constitution  of  the 
United  States  is  an  instrument  containing  the  grant  of  specific 
powers,  and  the  gOYemment  of  the  Union  cannot  claim  any  powers 
bat  what  are  contained  in  the  grant,  and  giYen  either  expressly, 
or  by  necessary  implication.  The  powers  Yested  in  the  state 
gOYemments  by  their  respectiYe  constitutions,  or  remaining  with 
the  people  of  the  seYeral  states  prior  to  the  establishment  of  the 
Constitution  of  the  United  States,  continue  unaltered  and  un- 
impaired, except  so  far  as  they  are  granted  to  the  United  States. 
We  are  to  ascertain  the  true  construction  of  the  Constitution,  and 
the  precise  extent  of  the  residuary  authorities  of  the  seYeral  states, 
by  the  declared  sense  and  practice  of  the  goYernments  respec- 
tiYely  when  there  is  no  collision;  and  in  all  other  cases  where  the 
question  is  of  a  judicial  nature,  we  are  to  ascertain  it  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States;  and  those  de- 
cisions ought  to  be  studied  and  uniYersally  understood,  in  respect 
to  all  the  leading  questions  of  constitutional  law  (a).  The  peo- 
ple of  the  United  States  haYe  declared  the  Constitution  to  be  the 
supreme  law  of  the  land,  and  it  is  entitled  to  uniYersal  and  im- 
plicit obedience.  EYery  act  of  Congress,  and  eYery  act  of  the 
legislatures  of  the  states,  and  eYery  part  of  the  constitution 
of  any  state,  which  is  repugnant  to  the  Constitution  *of  [  *814  ] 
the  United  States,  is  necessarily  Yoid   This  is  a  clear  and 

(a)  See  tupra,  p.  243. 
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settled  priDciple  of  ooDBtitational  jorispradence.  The  judicial 
power  of  the  Unioa  is  declared  to  extend  to  all  cases  in  law  and 
equity  arising  under  the  Constitution  ;^  and  to  the  judicial  power 
it  belongs  whenever  a  case  is  judicially  before  it,  to  determine 
what  is  the  law  of  the  land.  The  determination  of  the  Supreme 
Court  of  the  United  States,  in  every  such  case,  must  be  final  and 
conclusive,  because  the  Constitution  gives  to  that  tribunal  the 
power  to  decide,  and  gives  no  appeal  from  the  decision. 

With  respect  to  the  judicial  power,  it  may  be  generally  ob- 
served as  the  Supreme  Court  declared,  in  the  case  of  Turner  v. 
The  Bank  of  North  America  (a),  that  the  disposal  of  the  judicial 
power,  except  in  a  few  specified  cases,  belongs  to  Congress;  and 
the  courts  cannot  exercise  jurisdiction  in  every  case  to  which  the 
judicial  power  extends,  without  the  intervention  of  Congress,  who 
are  not  bound  to  enlarge  the  jurisdiction  of  the  federal  courts  to 
every  swbject  which  the  Constitution  might  warrant'  So,  again, 
it  has  been  decided  (&),  that  Congress  have  not  delegated  the  ex- 
ercise of  judicial  power  to  the  circuit  courts,  but  in  certain  speci- 
fied cases.  The  1 1th  section  of  the  judiciary  act  of  1789,  giving  jn- 
risdiction  to  the  circuit  courts,  has  not  covered  the  whole  ground 
of  the  Constitution,  and  those  courts  cannot,  for  instance,  issue  a 
vMindafnus,  but  in  those  cases  in  which  it  may  be  neoessaiy  to  the 
exercise  of  their  jurisdiction  (c).' 


[a)  4  DaJlas,  8. 

6)  M'Intyre  r.  Wood,  7  CrancK  504. 
e)  Smith  v.  Jackson,  1  Paine' 8  Rep.  469. 

'  See  nnte^  p.  295,  n.  3. 
'  »  In  all  cases  in  which  the  Constitntion  gives  original  jurisdiction  to  the 
Supreme  Court,  "this  eourt  has  authority  to  exercise  it  without  any  further 
act  of  Ck>ngre8S  to  regulate  its  procesH  or  conferjurisdiction,  aiul "  that  "conrt 
may  regulate  and  mold  the  process  it  uses  in  such  manner  as  in  its  judg- 
ment will  hest  promote  the  purposes  of  justice.''  Comm.  v.  Dennison,  24 
How.  66.  96  (1860). 

Where  the  judicial  power  is  declared  to  extend  to  all  of  a  certain  class  ot 
cases,  as  "all  cases  arising  under  treaties/'  it  must,  in  either  an  original  or 
an  appellate  form,  be  vested,  if  not  by  the  Constitution,  then  by  Congress, 
in  some  court  or  courts  created  under  authority  of  the  United  States,  '^^ere, 
on  the  contrary,  the  word  all  is  omitted  from  the  description  of  cases  to 
which  the  federal  judicial  power  is  declared  to  extend,  it  may  be  applied  to 
8om«  or  all  of  said  cases,  as  Congress  deems  most  fit  Post^  pp.  317 — ^320, 396, 
397. 

The  obligation  to  vest  a  certain  judicial  power  in  some  United  States 
eourt,  does  not  prove  that  it  u»  vested  in  any  particular  one  of  such  courts. 
Bee  farther  pmrf,  pp.  324.  326,  363. 

'  Under  later  provisions  the  same  limitation  exists.  Rosenbaum  v.  Bauer, 
120  U.  S.  450.  453  (1886).  As  applied  to  the  Supreme  Court,  see  ante,  p.  300, 
n.  21,  and  po^,  p.  322. 
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Original  Juisdiction  of  the  Supreme  Oonrt.— The  ori- 
ginal jurisdiction  of  the  Supreme  Court  ia  very  limited,  and  it 
has  been  decided  that  Congress  have  no  power  to  extend  it  (a). 
It  is  confiDed  by  the  Constitution  to  those  cases  which  affect  am- 
bassadors, other  public  ministers,  and  consuls,  and  to 
those  in  which  a  state  is  a  party  (6);  and  *it  has  been  [  *  315  ] 
made  a  question,  whether  this  original  jurisdiction  of 
the  Supreme  Court  was  intended  by  the  Constitution  to  be  exclu- 
fiive.  The  judiciary  act  of  1789  seems  to  have  considered  it  to  be 
competent  lor  Congress  to  vest  concurrent  jurisdiction,  in  those 
specified  cases,  in  other  courts;  for  it  gave  a  concurrent  jurisdic- 
tion, in  soncie  of  those  cases,  to  the  circuit  courts  (c).*  In  the  case 
of  The  United  StcUea  v.  Bavara  (d),  this  point  arose  in  the  circuit 
court  for  Pennsylvania  district,  and  it  was  held  that  Congress 
coidd  vest  a  concurrent  jurisdiction  in  other  courts,  of  those  very 
cases  over  which  the  Supreme  Court  had  original  jurisdiction; 
and  that  the  word  original  was  not  to  be  taken  to  imply  exclusive 
cognizance  of  the  cases  enumerated.  But  the  opinion  of  the  Su- 
pr^me  Court  of  the  United  States,  in  Marbury  v.  Madison  («), 
goes  far  towards  establishing  the  principle  of  exclusive  jurisdic 
tioQ  in  the  Supreme  Court  in  all  those  cases  of  original  jurisdic- 
tion. This  last  case  was  considered,  in  Pennsylvania  v.  Kosloff  (/ j, 
as  shaking  the  decision  in  the  case  of  Bavara;  and  yet  the  ques- 
tion was  still  left  in  doubt  by  the  Supreme  Court,  in  the  case  of 
The  United  States  v.  Ortega  (g),  and  a  decision  upon  it  was  pur- 
posely waived.^ 

{a)  Marhnry  v,  Madison,  1  Crttnch^  137. 

{h)  Art  3,  sec.  2. 

(c)  Act  of  Qmgrew,  September  24/A,  1780,  sec.  13. 

(rf)  2  Dallas  297. 

(e)  1  Cnmch,  137. 

(/)  5  8erg,  <fe  Eawie,  545. 

(g)n  WkeaUm,  467. 

*  It  should  also  be  obfterved  that  CoDfcress  asramed  to  divide  the  Bapremf* 
Conrt's  original  jurisdiction  into  exclusive  and  not-ezclmnve,  thmi  implying 
the  possible  ooncnrrence  of  a  portion  of  its  original  jnrisdiction  with  that  of 
other  coarts.  See  ante,  p.  298.  The  Rev.  Stat.  3  5^,  mb.  17,  gives  to  the 
district  courts  jurisdiction  of  certain  suits  against  oonsals  or  vice-eonsalM, 
8ce  onfof  p.  304,  n.  41. 

^  The  later  decisions  show  a  return  to  the  doctrine  of  U,  8.  r.  Ravwa,  In 
Gettingsr.  Crawford,  Taney's  Decisions,  1,  9  (1838),  Chief  Jnntice  Tani-y 
said:  '*Tbe  traemle  in  this  caae  is^  1  think,  the  rule  which  isconstantly  n\t, 
plied  to  ordinary  acts  of  legislatioD,  in  whieb  the  grant  of  JariMliHi^m  ovi-r  ji 
certain  subject-matter  to  one  court,  does  not,*f  itself,  imply  that  that  JtiriH- 
diction  is  to  be  ezcluAive.  In  the  clause  in  qncstioB,  there  ia  WfthSntt  \m\, 
mere  affirmative  words  of  grant,  and  none  that  issport  a  design  to  excitide  tli« 

843 


*  316  JUEIflPRUDENCE  OF  [Part  II. 

Admitting  ibis  original  jarisdiotion  of  the  Supreme  Court  may 
be  sbared  by  otber  courts  in  tbe  discretion  of  Conprress,  it  has 
been  decided*  as  we  sball  presently  see,"  that  this  original  juris- 
diction, oaanot  be  enlarged,  and  that  the  Supreme  Ck)urt  cannot 
be  vested,  even  by  Congress,  with  any  original  jurisdiction  in 
other  cases  than  those  described  in  the  Constitution.  It  is  the 
appellate  jurisdiction  of  the  Supreme  Court  that  clothes  it  with 
most  of  its  diguity  and  efficacy,  and  renders  it  a  con- 
[  *  316  ]  stant  object  of  attention  and  solicitude  on  the  *part  of 
the  governments  and  the  people  of  the  several  states  (a).' 

Appellate  Jurisdiction.— (1. )  The  Supreme  Court  has  appel- 
late jurisdiction,  in  certain  cases,  over  final  decisions  in  the  state 
courts. 

We  have  seen  that,  by  the  act  of  Congress  of  the  24th  of  Sep- 
tember, 1789,  sec  25,'  a  final  judgment  or  decree  in  any  suit  in 
the  highest  court  of  law  or  equity  of  a  state,  where  is  drawn  in 
question  Che  validity  of  a  treaty,  and  the  decision  is  against  its 
validity;  or  where  is  drawn  in  question  the  construction  of  a  treaty, 
and  the  decision  is  against  the  title,  right,  or  privilege,  set  up  or 
claimed  under  it,  may  be  re-examined,  and  reversed  or  affirmed, 
in  the  Supreme  Court  of  the  United  States,  upon  a  writ  of  error; 
and,  upon  reversal,  the  cause  may  be  remanded  for  final  decision, 
or  the  Supreme  Court  may,  at  their  discretion,  if  the  cause  shall 
have  been  once  remanded  before,  proceed  to  a  final  decision  of  the 
same,  and  award  execution.  The  word  fmaX^  in  the  judiciary  act, 
is  understood  to  apply  to  all  jud^ents  and  decrees  which  deter- 

{a\  The  Imperial  Chamber  and  tbe  Aulic  Gonndl  in  tbe  German ic  consti- 
tution, were  tribunals  of  appellate  jurisdiction  only.  It  wa^i  the  origina! 
law  of  Oermany,  that  no  man  could  be  sued,  except  in  the  state  or  province 
to  which  he  belonged.     1  Hailam  on  the  Middle  Age»^  371,  372. 


subordinate  jurisdiction  of  other  courts  of  the  United  States  on  the  nam.* 
subject-matter."  This  consideration  is  cited  with  approval  in  Bors  v.  Pres- 
ton, 111  U.  S.  252,  260  (1884). 

•  Pod,  p.  322. 

^  See  arUe,  p.  299,  n.  15,  on  the  appellate  jurisdiction  of  the  Supreme 
Ck)nrt. 

"For  description  of  the  cases  in  which  the  Supreme  Oourt  now  lias  appel- 
late jurifwliction  from  the  state  couits,  see  J  709  of  Kev.  Stat,  cited  9Upra,  p. 
299.  n.  15,  VI.  and  n.  19.  To  give  such  jurisdiction,  there  must  not  only  be 
a  federal  question  involved,  but  its  decision  must  be  necessary  to  the  deter- 
mination of  the  cause.  De  Saussure  v.  Gaillard,  127  U.  S.  216,  232  (1888). 
And  it  must  have  been  decided  in  a  way  not  manifestly  according  with  the 
well  considered  judgments  and  settled  conviction  of  the  Supreme  Court. 
Spies  V,  Illinois,  123  U.  S.  131,  164  (1887). 

344 


Lee.  XV.]  THE  UNITED  STATES.  *  317 

mine  the  particular  cause;  and  it  is  not  to  be  confined  to  those 
jadgments  and  decrees  which  are  so  final  as  to  terminate  all  fur- 
ther or  renewed  litigation,  in  a  new  soity  on  the  same  right  (a). 
Under  this  appellate  authority,  it  was  declared,  in  the  case  of 
derke  y.  'Hanvood  (&),  that  if  the  highest  court  in  a  state  reverse 
the  judgment  of  a  subordinate  court,  and,  on  appeal  to  the  Su- 
preme Court  of  the  United  States,  the  judgment  of  the  highest 
state  court  be  in  its  turn  reversed,  it  becomes  a  mere  nullity,  and 
the  mandate  for  execution  may  issue  to  the  inferior  state  court. 
Bat,  in  the  case  of  Fairfax  v.  Hunter  (c),  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States  was  awarded  to 
the  court  of  appeals  of  Virginia,  upon  a  judgment  in 
*that  court,  against  the  right  claimed  under  a  con-  [  *317  J 
stniction  of  the  treaties  made  with  Great  Britain  in 
1788  and  1794,  and  the  judgment  of  the  court  of  appeals  was  re- 
versed, and  the  cause  remanded,  and  the  court  of  appeals  below 
were  required  to  cause  the  original  judgment,  which  had  been 
reversed  in  that  court,  to  be  carried  into  due  execution.  The 
ooort  of  appeals,  when  the  cause  came  back  to  them,  resolved  that 
the  appellate  power  of  the  Supreme  Court  of  the  United  States 
did  not  extend  to  that  court,  and  that  so  much  of  the  act  of  Con- 
gress as  extended  the  appellate  jurisdiction  of  the  Supreme  Court 
to  that  court,  was  not  warranted  by  the  Constitution;  and  that 
the  proceedings  in  the  Supreme  Court  were  coram  nan  judice  in 
relation  to  that  court;  and  they,  consequently,  declined  obedienco 
to  its  mandate.  A  writ  of  error  was  awarded  upon  this  refusal, 
and  the  cause  came  up  again  before  the  Supreme  Court  of  tho 
United  States,  in  a  case  in  which  the  judgment  of  the  court  below 
drew  in  question,  and  denied  the  validity  of  the  statute  of  tbo 
United  States,  authorizing  an  appeal  from  a  state  court  (d). 

A  graver  question  could  scarcely  have  arisen  in  that  court,  or 
one  involving  considerations  of  higher  importance  and  delicacy, 
or  more  deeply  affecting  the  permanency  and  tranquility  of  the 
American  Union.  In  the  opinion  which  was  delivered,  the  court 
observed,  that  the  Constitution  unavoidably  dealt  in  general  lan- 
guage, and  did  not  enter  into  a  minute  specification  of  powers, 
or  declare  the  means  by  which  those  powers  were   to  be  carried 

(a)  Weston  r.  City  Council  of  Charleston,  2  PeUr^  U.  8.  Bep.  494. 

(ft)  3  Danaa,  343. 

(e)  7  Craneh,  608. 

(i)  Martin  v.  Hunter,  1  Wkeaton,  304. 
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iuto  ezecation.  This  would  have  been  a  perilous  and  difficult,  if 
Dot  an  impracticable  task;  and  the  Constitation  left  it  to  Congress, 
from  time  to  time,  to  adopt  its  own  means  to  effectuate  legitimate 
objects,  and  to  mould  and  model  the  exercise  of  its  powers,  as  its 
own  wisdom,  and  the  pnblic  interests,  should  require.    * 

The  judicial  power  of  the  United  States  is  declared  to  extend 

to   all  cases   arising   under  treaties  made   under  the 
[  *  818  ]  ^authoritj  of  the  United  States.     It  was  an  absolute 

grant  of  the  judicial  power  in  that  case,"  and  it  was  com- 
j^etent  for  the  people  of  this  country  to  invest  the  general  goTerD- 
ment  with  that,  or  with  any  other  powers  they  might  deem  proper 
and  necessary,  and  to  prohibit  the  states  from  the  exercise  of  any 
powers  which  were,  in  their  judgment,  iDcompatible  with  the 
objects  of  the  genertJ  compact.  Congress  were  bound,  by  the  in- 
junctions of  the  Ck>D8titution,  to  create  inferior  courts,  in  which  to 
vest  all  that  judicial  jurisdiction  which  was  exclusively  vested  in 
the  United  States,  and  of  which  the  Suprei^e  Court  cannot  take 
any  other  than  an  appellate  cognizance.  The  whole  judicial 
power  must  be  at  all  times  vested,  either  in  an  original  or  appel- 
late form,  in  some  courts  created  under  the  authority  of  the  United 
States.  The  grant  of  the  judicial  power  was  absolute,  and  it  was 
imperative  upon  Congress  to  provide  for  the  appellate  jurisdiction 
of  the  federal  courts,  in  all  the  cases  in  which  judicial  power  was 
exclusively  granted  by  the  Constitution,  and  not  given,  by  way  of 
original  jurisdiction,  to  the  Supreme  Court 

The  court,  in  their  examination  of  the  judicial  power,  supposed 
that  the  Constitation  took  a  distinction  between  two  classes  of 
enumerated  cases.  It  intended  that  the  judicial'  power,  either  in 
an  original  or  appellate  form,  should  extend  absolutely  to  all  caaes 
in  law  and  equity  arising  under  the  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  under  their  authority;  and  to  all 
cases  affecting  ambassadors,  other  public  ministers,  and  consuls; 
and  to  all  cases  of  admiralty  and  maritime  jurisdiction;  because 
those  cases  were  of  vital  importance  to  the  sovereignty  of  the 
Union,  and  they  entered  into  the  national  policy,  and  affected  the 
national  rights,  and  the  law  and  comity  of  nations.  The  original 
or  appellate  jurisdiction  ought,  therefore,  to  be  commensurate 
with  the  mischiefs  intended  to  be  remedied,  and  the  policy  in  view. 
But,  in  respect  to  another  class  of  cases,  the  Constitution  seemed, 

*  See  ante,  314,  n.  2. 
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ex  industria^  to  drop  the  word  ally  and  to  extend  the 
jarisdiction  of  the  *  jttdioiary,  not  to  all  controversies,  [  *  319  ] 
but  to  controversies  in  which  the  United  States  were  a 
party,  or  between  two  or  more  states,  or  between  citizens  of  dif- 
ferent states,  &a,  and  to  leave  it  to  Congress  to  qualify  the  juris- 
diction, original  or  appellate,  in  such  manner  as  pablie  policy 
might  dictate.  But,  whatever  weight  might  be  dae  to  that  dis- 
tinction, it  was  held  to  be  manifest,  that  the  judicial  power  was, 
unavoidably,  in  some  cases,  exclusive  of  all  state  authority,  and, 
ia  all  others,  might  be  made  so  at  the  election  of  Congress.  The 
judiciary  act,  throughout  every  part  of  it,  and  particularly  in  the 
9th,  11th,  and  13th  sections,  assumed,  that  in  all  eases  to  which 
the  judicial  powers  of  the  United  States  extended,  Congress  might 
rightfully  vest  exclusive  jurisdiction  in  their  own  courts.  The 
criminal,  and  the  admiralty  and  maritime  jurisdiction,  must  be 
exclusive;  and  it  was  only  in  those  cases  where,  previous  to  the 
Constitution,  state  tribunals  possessed  jurisdiction  independent 
of  national  authority,  that  they  could  now  Cimsiitutionally  exer- 
cise a  concurrent  jurisdiction. 

The  exercise  of  appellate  jurisdiction  was  not  limited  by  the 
Constitution  to  the  Supreme  Court  Congress  might  create  a  suc- 
cession of  inferior  tribunals,  in  ea<^  of  which  it  might  veat  ap- 
pellate, as  well  as  original  jurisdietioD.  The  appellate  jurisdic- 
tion of  the  Supreme  Court,  in  eases  where  it  had  not  original 
jurisdiction,  was  declared  to  be  subject  to  such  exceptions  and 
regulations  as  Congress  might  prescribe.  It  remained,  therefore, 
entirely  in  the  discretion  of  Congress,  to  cause  the  judicial  power 
to  be  exercised  in  every  variety  of  form  of  appellate  jurisdietion, 
and  ihe  appellate  power  was  not  limited  to  cases  pending  in  the 
courts  of  the  United  States.  If  it  had  been  limited  to  cases  in 
those  courts,  it  would  neeessarily  follow,  that  the  jurisdiction  of 
the  federal  courts  must  have  been  exclusive  of  state  courts,  in  all 
the  casee  enumerated  in  the  Constitution.  If  the  judicial  power 
of  the  .United  States  extends  to  all  cases  arising  under  the  Con- 
stitution, laws,  and  treaties  of  the  Union,  and  to  aU  eases 
of  admiralty  and  maritime  jurisdiction,  *  the  state  courts  [  ^  320  ] 
could  not,  consistently  with  the  express  grant  in  the  Con- 
stitution, entertain  any  jurisdictioD  in  those  cases,  without  the 
right  of  appeal.  If  the  state  courts  might  entertain  concurrent 
jurisdiction  over  any  of  those  cases  without  control,  then  ihm 
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appellate  jnrisdictioa  of  the  United  States,  as  to  suoh  cases,  would 
have  no  existence,  which  would  be  contrary  to  the  manifest  intent 
of  the  Constitution.  The  appellate  power  of  the  federal  courts 
must  extend  to  the  st-ate  couirts  so  long  as  the  state  courts  enter- 
tain any  concurrent  jurisdiction  over  the  cases  which  the  Clonsti- 
tution  has  declared  shall  fall  within  the  cognizance  of  the  judicial 
power.  It  is  very  plain,  that  the  Constitution  did  contemplate 
that  cases  within  the  judicial  cognizance  of  the  United  States 
would  arise  in  the  state  courts,  in  the  exercise  of  their  ordinary 
jurisdiction;  and  that  the  state  courts  would  incidentally  take 
cognizance  of  the  cases  arising  under  the  Constitution,  the  laws 
and  the  treaties  of  the  United  States;  and  as  the  judicial  power 
of  the  United  States  extended  to  all  such  cases,  by  the  very  terms 
of  the  Constitution,  it  followed  as  a  necessary  consequence,  that 
the  appellate  jurisdiction  of  the  courts  of  the  United  States,  must 
and  did  extend  to  the  state  tribunals,  and  attach  upon  every  case 
within  the  cognizance  of  the  judicial  power. 

All  the  enumerated  cases  of  federal  cognizance  are  those  which 
touch  the  safety,  peace,  and  sovereignty  of  the  nation,  or  which 
presume  that  state  attachments,  state  prejudices,  state  jealousies, 
and  state  interests,  might  sometimes  obstruct  or  control  the  n^g- 
ular  administration  of  justice.     The  appellate  power,  in  all  these 
cases,  is  founded  on  the  clearest  principles  of  policy  and  wisdom, 
and  is  deemed  requisite'  to  fulfil  effectually  the  great  and  benefi- 
cent ends  of  the  Constitution.     It  is  likewise  necessary,  in  order 
to  preserve  uniformity  of  decision  throughout  the  United  States, 
upon  all  subjects  within  the  purview  of  the  Constitution  ;  and 
the  mischiefs  of  opposite  constructions,  and  contradictory  de- 
cisions in  the  different  states,  on  all  these  points  of  general  con- 
cern, would  be  deplorable. 
[  *  321  ]      *  The  right  of  removal  of  a  cause  from  a  state  court 
by  a  defendant,  who  is  entitled  to  try  his  rights,  and 
assert  his  privileges  in  the  national  forum,  is  also  the  exercise  of 
appellate  jurisdiction  ;  and  the  right  of  removal  of  a  cause  may 
exist  before  or  after  judgment,  in  the  discretion  of  Congress. 
The  Supreme  Court,  by  a  train  of  reasoning  which  appears  to  be 
unanswerable  and  conclusive,  came  to  the  decision,  that  the  ap- 
pellate power  of  the  United  States  did  extend  to  eases  pending  in 
the  state  courts,  and  that  the  25th  section  of  the  judiciary  act  of 
1789,  authorizing  the  exercise  of  this  jurisdiction  in  the  specified 
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cases  by  a  ivrii  of  error,  was  supported  bj  the  letter  and  spirit  of 
the  Constitntion.  The  jadgment  of  the  court  of  appeals  in  Vir- 
ginia, rendered  on  the  mandate  in  the  cause,  and  denying  the  ap- 
pellate jurisdiction  of  the  Supreme  Court,  was  consequently  re- 
versed) and  the  judgment  of  the  district  court  in  Virginia,  which 
the  court  of  appeals  in  Virginia  had  reversed,  was  affirmed. 

Whether  the  Supreme  Court  had  authority  to  issue  the  com- 
pnlsory  process  of  mandamua  to  the  state  courts,  to  eo force  the 
judgment  of  reversal,  was  a  question  which  the  court  did  not 
think  it  necessary  to  discuss  or  decide  ;  and  one  of  the  judges,  in 
the  separate  opinion  which  he  gave  in  the  cause,  seemed  to  think 
that  the  Supreme  Court,  in  the  exercise  of  its  appellate  jurisdic- 
tion, was  supreme  over  the  parties  and  over  the  case,  but  that  it 
had  no  compulsory  control  over  the  state  tribunals.  The  court 
itself  gave  no  intimation  of  an  opinion,  whether  it  could  or  could 
not  lawfully  resort  to  compulsory  or  restrictive  process,  operatiog 
in  personam  upon  the  state  tribunals ;  and  it  was  no  doubt 
deemed  discreet  not  to  assert  more  authority  constitutionally 
vested  in  the  court,  than  was  necessary  for  the  occasion.  If  the 
appellate  jurisdiction  be  founded,  as  it  no  doubt  was  in  that  case, 
on  a  solid  basis,  it  would  seem  to  carry  with  it,  as  of  course,  all 
the  coercive  power  incident  to  every  such  jurisdiction,  and  requi- 
site to  support  it 

•Writ  of  Mandamns.— (2.)  Another  question,  [*  822  ] 
which  was  largely  discussed  and  profoundly  considered 
by  the  Supreme  Court,  was  touching  its  authority  to  issue  a  man- 
damt^f  when  not  arising  in  a  case  under  its  appellate  jurisdiction, 
and  when  not  required  in  the  exercise  of  its  original  jurisdiction. 
In  the  case  of  Marbury  v.  Madison  (a),  the  plaintiff  had  been 
nominated  by  the  President,  and,  by  and  with  the  advice  and 
consent  of  the  Senate,  had  been  appointed  a  justice  of  the  peace 
for  the  District  of  Columbia,  and  the  appointment  had  been 
made  complete  and  absolute  by  the  President's  signature  to  the 
commission,  and  the  commission  had  been  made  complete  by 
affixing  to  it  the  seal  of  the  United  States.  The  Secretary  of 
State,  after  all  this,  withheld  the  commission,  and  the  withhold- 
ing of  it  was  adjudged  to  be  a  violation  of  a  vested  legal  right, 
for  which  the  plaintiff  was  entitled  to  a  remedy  by  mandamus  ; 

(a)  1  Craneh,  137. 
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and  the  only  question  was,  whether  the  mandamus  conld  consti- 
tationallj  issne  from  the  Supreme  Court  (a). 

The  judiciary  act,  sec.  13,  authorized  the  Supreme  Court  to 
issue  writs  of  niandamua  in  oases  warranted  by  the  principles 
and  usages  of  law,  to  any  courts  appointed,  or  persons  holding 
office,  under  the  authority  of  the  United  States.  There  was  no 
doubt  that  the  act  applied  to  the  case,  and  gave  the  power,  if  the 
law  was  constitutional ;  but  the  court  was  of  opinion  that  the  act, 
in  this  respect,  was  not  warranted  by  the  Constitution,  because 
the  issuing  of  a  mandamus  in  this  case  would  be  an  exercise  of 
original  jurisdiction  not  within  the  Constitution,  and  Congress 
had  not  power  to  give  original  jurisdiction  to  the  Supreme  Court 
in  other  cases  than  those  described  in  the  Constitution.*®  It  had 
not  authority  to  give  to  the  Supreme  Court  appellate  jurisdiction, 
where  the  Constitution  had  declared  that  its  jurisdiction  should 
be  original,  nor  original  jurisdiction  where  the  Constitntitto  had 
declared  it  should  be  appellate.  To  enable  the  court  to  issue  a 
mandamus,  it  must  be  shown  to  be  an  exercise  or  necessary  to  an 
exercise,  of  appellate  jurisdiction."  The  Supreme  Court  may 
accordingly  issue  a  mandamus  to  a  circuit  court  of  the  United 
States,  commanding  it  to  sign  a  bill  of  exceptions,  for  this  is  an 
exercise  of  power  warranted  by  the  principles  and  usages  of 
law  (6). 

When  a  State  is  a  Party . — (3.)  The  Constitution  gives  to 
the  Supreme  Court  original  jurisdiction  in  those  cases  in  which 
a  state  shall  be  a  party;  and  in  Fowler  y.  Lindsay  (c),  the  ques- 
tion arose,  when  a  state  was  to  be  considered  a  party.  The  parties 
in  that  suit  claimed  title  to  lands  under  grants  from  difiPereni 

(a)  In  the  case  or  Kendall  r.  The  United  States,  12  Peters,  524,  it  was  de- 
cided that  the  circuit  court  for  the  District  of' Columbia,  had  authority  to 
issue  and  enforce  obedience  to  a  mandamus,  requiring  the  performance  of  a 
mere  ministerial  act  by  the  Postmaster-General,  and  which  neither  he  nor 
the  President  had  any  authority  to  deny  or  control ;  for  the  Po6tmn9ter-(.*en- 
.eral  is  not  subject  to  the  direction  and  control  of  the  President,  with  respect 
to  the  execution  of  duties  imposed  upon  him  by  law.  The  President  has  no 
dispensing  power  over  the  law,  nor  will  a  mandamus  lie  to  correct  the  erro- 
neous judgment  of  an  inferior  court.  It  is  not  the  process  to  review  judicial 
errors  of  any  kind.  Ex  parte  Hoyt,  13  Pefers,  279.  Ex  parte  Whitney,  Jh, 
404.  This  is  a  settled  principle  in  English  and  American  law.  The  King 
r.  Justices  of  Monmouthshire,  7  Dawl.  2  Hyl.  334.  Judges  of  Oneida  r.  The 
People,  18  Wendelly  79.     The  People  t».  Judges  of  Dutchess,  C.  P.  20,  lb.  «5a 

(6)  Ex  parte  Crane  and  another,  5  Peters^  U.  8.  Bep»  190. 

(c)  3  DaJlas,  411.. 

^^  See  ante,  pp.  314,  315. 

11  See  ante,  p.  300,  n.  21;  p.  314. 
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states.  The  plaintiff  brought  his  ejectment  in  the  circuit  conrt 
of  Gonnecticat,  claiming  title  under  a  grant  from  that  state,  and 
under  a  claim  that  the  lands  lay  within  the  jurisdiction  of  that 
stata  The  defendant  claimed  title  under  a  grant  from  New  York, 
and  on  the  ground  that  the  lands  lay  within  the  rightful  as  well 
86  actual  jurisdiction  of  New  York.  The  court  laid  down  this 
rule  on  the  subject  of  the  jurisdiction  of  the  Supreme  Court,  on 
account  of  the  interest  that  a  state  has  in  the  controversy,  that  it 
must  be  a  case  in  which  a  state  is  either  nominally  or  substantially 
the  .party;  and  that  it  is  not  sufficient  that  the  state  may  be  con- 
sequentially affected,  as  being  bound  to  make  retribution  to  her 
grantee  upon  the  event  of  eviction.  Though  there  may  be  a 
controverBy  relative  to  soil  or  jurisdiction  between  two  states,  yet 
if  that  controversy  occurs  in  a  suit  between  two  individuals,  to 
which  neither  of  the  states  is  a  party  upon  the  record,  it  is  not  a 
case  within  the  original  jurisdiction  of  the  Supreme  Court,  because 
the  states  may  contest  the  right  of  soil  iik  the  Supreme  Court  at 
any  time,  notwithstanding  a  decision  in  the  suit  between  the  in- 
dividuals Nor  will  a  decision  as  to  the  right  of  soil  between  indi- 
vidaals  affect  the  right  of  the  state  as  to  jurisdiction,  and  that 
jarisdiction  may  remain  unimpaired,  though  the  state  may  have 
parted  with  the  right  of  soil.  In  such  a  case,  the  Supreme  Court 
would  not  allow  an  injunction  on  a  bill,  filed  by  the  state  of  New 
York  against  the  state  of  Connecticut,  to  stay  proceedings  in  the 
ejectment  soit  between  individuals,  though  a  general  claim  of  soil 
and  jurisdiction  was  involved  in  the  private  suit,  because  the  state 
of  New  York  was  not  a  party  to  the  suit  in  the  circuit  court,  nor 
inierested  in  the  decision  (a). 

Appellate  Jurisdiction  depends  on  Congress.— (4.)  The 

appellate  jurisdiction  of  the  Supreme  Court  exists  only  in  those 
cases  in  which  it  is  affirmatively  given.  In  the  case  of  Wiscart 
y.  Dauchy  (6),  the  Supreme  Court  considered  that  its  whole  ap- 
pellate jurisdiction  depended  upon  the  regulations  of  Congress, 
as  that  jurisdiction  was  given  by  the  Constitution  in  a  qualified 
manner.     The  Supreme  Court  was  to  have  appellate  jurisdiction, 

{a)  New  York  v.  Connecticnt,  4  Dallas,  3.  In  the  case  of  The  State  of 
Rhode  Island  v.  The  State  of  Massachnsetts,  12  Peien,  657,  it  was  decided, 
after  a  very  elaborate  discussion,  that  the  Supreme  Conrt  has  jarisdiction  to 
ascertain  and  establish  bonndaries  between  two  states,  and  to  restore  and 
oonfirm  rights  of  sovereignty  and  jarisdiction. 

(6)  3  Dallas,  321. 
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^'with  sach  exceptions,  and  under  soch  regnlations,  as  Congrees 
should  make;"  and  if  Ck>ngres8  had  not  provided  any  mle  to 
regalate  the  proceedings  on  appeal,  the  court  could  not  exercise 
an  appellate  jurisdiction;  and  if  a  rule  be  provided,  the  court 
could  not  depart  from  it.  In  pursuance  of  this  principle,  the 
court  decided,  in  Clarke  v.  Bazadone  (a),  that  a  writ  of  error  did 
not  lie  to  that  coart  from  a  court  of  the  United  States'  territory 
north-west  of  the  Ohio,  because  the  act  of  Congress  had  not  au- 
thorized an  appeal  or  writ  of  error  from  such  a  court  It  was 
urged,  that  the  judicial  power  extended  to  all  cases  arising  under 
the  Constitution,  and  that  where  the  .  Supreme  Court  had  not 
original,  it  had  appellate  jurisdiction,  with  such  exceptions,  and 
under  such  regulations,  as  Congress  should  make;  and  that  the 
appellate  power  was  derived  from  the  Constitution,  and  must  be 

full  and  complete,  in  all  cases  appertaining  to  the  federal 
[  *  325  ]  judiciary,  *  where  Congress  had  not  by  law  interfered 

and  controlled  it,  by  exceptions  and  regulations.  The 
court,  However,  adhered  to  the  doctrine,  which  they  had  before 
laid  down,  and  proceeded  upon  the  principle,  that  though  the 
appellate  powers  of  the  court  were  given  by  the  Constitution, 
they  were  limited  entirely  by  the  judiciary  statutes,  which  are  to 
be  understood  as  making  exceptions  to  the  appellate  jurisdiction  of 
the  court,  and  to  imply  a  negative  on  the  exercise  of  sach  a 
power,  in  every  case  but  those  in  which  it  is  affirmatively  given 
and  described  by  statute.  This  was  the  principle  also  explicitly 
declared  in  the  case  of  The  United  States  v.  More  (6),  and  in  the 
case  of  Durouaseau  v.  The  United  States  (c).  In  the  first  of  those 
cases,  the  rule  of  construction  was  carried  to  the  extent  of  hold- 
ing that  no  appeal  or  writ  of  error  lay  in  a  criininal  case  from 
the  circuit  court  of  the  District  of  Columbia,  because  the  appel- 
late jurisdiction,  as  to  that  district,  applied,  by  the  terms  of  the 
statute,  to  civil  cases  only.  The  rule  was  afterwards,  in  Ex  parte 
Kearney  (d),  laid  down  generally,  that  the  Supreme  Court  had 
no  appellate  jurisdiction  from  circuit  courts,  in  criminal  cases, 
confided  to  it  by  the  laws  of  the  United  States.^'     Nor  has  it  any 

(a)  1  Cranch,  212.  (b)  3  Cranch,  159.  (c)  6  Cmneh,  307. 

[d)  7  Wheaion,  38.     Ex  parte  Walkins,  7  Peters'  U,  S.  Rep.  668,  S.  P. 

"  It  now  has  appellate  jurisdiction  in  such  cases  where  the  judges  of  a 
circuit  court,  being  divided  in  opinion,  certify  to  it  the  point  upon  which 
thej  disagree.  Rev.  Stat.  ^  697,  quoted  ante,  p.  299,  n.  15,  I.  3,  (b);  and  also 
in  cases  of  conviction  of  crime  punishable  with  death,  act  of  1^,  quoted 
in  said  note,  I.  5. 
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appellate  jurisdiction  over  a  judgment  of  the  circuit  courts,  in 
cases  brought  before  it  by  writ  of  error  from  a  district  court,'* 
though  it  has  over  judgments  and  decrees  of  the  circuit  courts, 
in  saits  brought  before  them  bj  appeal  from  the  district  courts  (a). 

Judicial  Power  Oonfined  to  Oases  Arising  under  the  Oon- 

ititntion.  Treaties,  and  Laws. — (5.)  The  Constitution  says, 
that  the  judicial  power  shall  extend  to  all  cases  arising  under  the 
Constitation,  laws  and  treaties  of  the  United  States  ;  and  it  has 
been  made  a  question,  as  to  what  was  a  case  arising 
under  a  treaty.  In  *Owing8  v.  Nortuood  (J),  there  was  [  *  826  ] 
an  ejectment  between  two  citizens  of  Maryland,  for  lands 
in  that  state;  and  the  defendant  set  up  an  outstanding  title  in  a 
British  subject,  which  he  contended  was  protected  by  the  British 
treaty  of  1794  The  court  of  appeals  decided  against  the  title 
thus  set  up;  and  the  Supreme  Court  of  the  United  States  held 
that  not  to  be  a  case  within  the  appellate  jurisdiction  of  the  court, 
because  it  was  not  a. case  arising  under  the  treaty.  The  treaty 
itself  was  not  drawn  in  question,  either  directly  or  incidentally. 
The  title  in  question  did  not  grow  out  of  the  treaty,  and  as  the 
daim  was  not  under  the  treaty,  the  title  was  not  protected  by  it; 
and  whether  the  treaty  was  an  obstacle  to  the  recovery,  was  then 
a  question  exclusively  for  the  state  court  (c). 

Appellate  Jurisdiction  Oonfined  to  Matter  on  the  Re- 
cord—{6.)  The  judiciary  act  of  1789  required,  on  error  or  ap- 
peal from  a  state  court,  that  the  error  assigned  appear  on  the- 
face  of  the  record,  and  immediately  respect  some  question  affect- 
ing the  validity  or  construction  of  the  Constitution,  treaties^ 
statutes,  or  authorities  of  the  Union  "    Under  this  act,  it  Ls  not 

(a)  United  States  t;.  Goodwin,  7  Cranchf  108.     United  States  r.  Gtordon 
Ihid.  287.  ' 

\h)  5  Cranch,  344. 

(c)  A  case,  in  the  sense  of  the  Const itntion,  says  Mr.  Justice  Story,  (Com- 
mentaries <m  the  ConstitiUion,  vol.  iii.  p.  507,)  is  »  snit  in  law  or  equity,  and 
arises  when  some  subject,  touching  the  Constitution,  laws,  or  treaties  oV  the 
United  States,  is  submitted  to  the  courts  by  a  party,  who  asserts  his  rights 
in  the  form  prescribed  by  law.     See  also  9  Wheafon,  819. 

"  In  civil  actions  removed  from  district  to  circuit  courts,  whether  by  writ 
of  error  or  appeal,  the  Supreme  Court  now  has  appellate  jurisdiction   p-o- 
Tided  the  jurisdictional  amount  of  more  than  five  thousand  dollars  exclu- 
sive of  costs,  is  involved.  Rev.  Stat.  J  691,  and  act  of  1875,   cited  'ante  i> 
299,  n.  15,  I.  1,  (a),  and  discussed  in  n.  IH  of  same  pajse.  ' 

"  No  such  requirement  is  expressed  in  the  act  of  1H(57,  which  as  to  the 
particulars  in  view,  superseded  the  actof  1789;  or  in  a  709  of  Hev  Stat  oiit^A 

:."^';5-  ^oJi-  ^^»  y^'  ""^  P-  -^'  "•  ^^'  ^y  ^^'<^»»'  ««  to  «aici  pa^rttulars 
the  act  of  1867  was  in  turn  superseded.     In  view  of  the  omission,  the  Su- 

23  VOL.  I.  KKmr.  3^ 
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necessary  that  the  record  should  state  in  terms  the  misconstrue- 
tion  of  the  authority  of  the  Union,  or  that  it  was  drawn  in  ques- 
tion; but  it  must  show  some  act  of  Congress  applicable  to  the 
case,  to  give  to  the  Supreme  Court  appellate  jurisdiction."  It 
will  be  sufficient,  if  it  be  apparent  that  the  case,  in  point  of 
law,  involved  one  of  the  questions  on  which  the  appellate  juris- 
diction is  made  to  depend  by  the  25th  section  of  the  judiciary  act 
of  1789,  and  that  the  state  court  must  have  virtually  passed  upon 
it  (a).  But  the  court  has  been  so  precise  upon  this  point,  that 
in  Miller  v.  Nicholls  (6),  notwithstanding  it  was  believed  that  an 
act  of  Congress,  giving  the  United  States  priority  in  cases  of  in- 
solvency, had  been  disregardied,  yet,  as  the  fact  of  insol- 
[  *  327  ]  vency  *did  not  appear  upon  record,  the  court  decided 
that  they  could  not  take  jurisdiction  of  the  case.  In 
the  exercise  of  their  -appellate  jurisdiction,  the  Supreme  Gonrt 
can  only  take  notice  of  questions  arising  on  mattera  of  fact  ap- 
pearing upon  the  record;  and  in  all  cases  where  jurisdiction  de- 
pends on  the  party,  it  is  the  party  named  in  the  record  (c). 

It  Exists  Though  a  State  be  a  Party.— (7.)  The  appellate 

jnrisdiction  may  exist,  though  a  state  be  a  party,  and  it  extends 
tp  a  final  judgment  in  a  state  court,  on  a  case  arising  under  the 
authority  of  the  Union.  The  appellate  powers  of  the  federal 
judiciary  over  the  stat«  tribunals  was  again,  and  very  largely  dis- 
cussed, in  the  case  of  Cofiena  y,' Virginia  (d);  and  theoonstitational 

(a)  Craig  v.  State  of  Missouri,  4  Peters^  U,  8.  Rep.  410.  In  Crowell  p.  Ran- 
dell,  \QPeier8,  368,  the  Supreme  Court  reviewed  all  the  cases  on  the  appellate 
jurisdiction  of  the  court  from  the  state  courts,  and  it  was  decided  that  to  give 
the  court  appellate  jurisdiction,  two  things  must  have  occurred  and  be  ap- 
parent in  the  record,  or  by  necessary  inference  from  it,  (1)  that  some  one  of 
the  questions  stated  in  the  25th  section  of  the  judiciary  act  of  1789,  did  an'se 
in  the  court  below,  and  (2)  that  a  decision  was  actually  made  thereon  by  the 
name  court  in  the  manner  required  by  the  section.-  If  both  of  these  do  not 
appear  on  the  record,  the  appellate  jurisdiction  fiuls.  12  Peters,  507,  3.  P. 
(X'ean  Ins.  Co.  v.  Policy s,  13  Peters^  157,  S.  P. 

(b)  4  WhcaUm,  311. 

(c)  Governor  of  Georgia  r.  Madrazzo,  1  Peters'*  U.  8,  Bep,  110,     Hickie  r. 
Starke,  Jbiff.  08.     Fisher  v.  Cockerel  I,  5  Ibid,  248. 

(rf)  6  IVkealon,  2t4. 


preme  Court,  in  Murdock  v.  City  of  Memphis,  20  Wall.  590,  633  (1874),  ex- 
pressed the  opinion  that  it  is  not  so  closely  as  formerly  restricted  to  the  face 
of  the  record  in  determininK  what  question  has  been  decided  by  a  state  court; 
and  that  it  may,  under  the  latter  provisions,  look  to  the  properly  certifiecl 
opinion  of  the  state  court  when  any  such  opinion  has  been  delivered  in  the 
case.     See  also  Kreiger  v.  Shelby  R.  R.  Co.,  125  U.  S.  39,  44  (1887). 

'^  See  cases  collected  and  discussed  in  Phillip's  U.  S.  Supreme  Court  Prife- 
tice,  pp.  172—189. 

354 


\ 


Lee  XV.]  THE  UNITED  STATES.  *  828 

aathority  of  the  appellate  jnrisdiction  of  the  Supreme  Court  was 
Tindicated,  with  great  strength  of  argnment,  and  clearness  of  illus- 
tration. The  question  arose  under  an  act  of  Congress  instituting 
a  lottery  in  the  District  of  Columbia,  and  the  defendant  below 
was  criminally  prosecute  for  selling  tickets  in  that  lottery  con- 
trary to  an  act  of  the  legislature  of  Virginia.  Judgment  was 
rendered  against  him,  in  the  highest  court  of  the  state  in  which 
the  cause  was  cognizable,  though  he  claimed  the  protection  of 
the  act  of  Congress.  A  writ  of  error  was  brought  upon  that  judg- 
ment into  the  Supreme  Court  of  the  United  States,  on  the  ground 
that  the  prosecution  drew  in  question  the  validity  of  the  statute 
in  Virginia,  as  being  repugnant  to  a  law  of  the  United  States, 
and  that  the  decision  was  in  favour  of  the  stato  law.  It  was 
made  a  great  point  in  the  case,  whether  the  Supreme  Court  had 
any  jurisdiction. 

The  court  decided,  that  its  appellate  jurisdiction  was  not  ex- 
cluded by  the  character  of  the  parties,  one  of  them  being  a  state, 
and  the  other  a  citizen  of  the  state.  Jurisdiction  was  given 
to  the  courts  of  the  Union  in  two  classes  of  cases. 
*  In  the  first,  their  jurisdiction  depended  on  the  charac-  [  *  828 1 
terof  the  cause,  whoever  might  be  the  parties;  and,  in 
the  second,  it  depended  entirely  on  the  character  of  the  parties, 
and  it  was  unimportant  what  might  be  the  subject  of  controversy. 
The  general  government,  though  limited  as  to  its  objects,  was 
sopreme  with  respect  to  those  objects.  It  was  supreme  in  all 
cases  in  which  it  was  empowered  to  act  A  case  arising  under 
the  Constitution  and  laws  of  the  Union,  was  cognizable  in  the 
courts  of  the  Union,  whoever  might  be  the  parties  to  that  case. 
The  sovereignty  of  the  states  was  limited,  or  surrendered,  in 
man^  cases,  where  there  was  no  other  power  conferred  on  Congress 
than  a  construc^ve  power  to  maintain  the  principles  established 
in  the  Constitution.  One  of  the  instruments  by  which  that  duty 
might  be  peaceably  performed,  was  the  judicial  department.  It 
was  authorized  to  decide  all .  ccises  of  every  description,  arisinin 
under  the  Constitution,  laws,  and  treaties  of  the  Union;  and  from 
this  general  grant  of  jurisdiction,  no  exception  is  made  of  those 
cases  in  which  a  state  may  be  a  party.  It  was  likewise  a  political 
axiom,  that  the  judicial  power  of  every  well  constituted  govern- 
ment must  be  co-extensive  with  the  legislative  power,  and  must 
be  capable  of  deriding  every  judicial  question  which  grows  out 
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of  the  CoDstii  a tion  and  laws.  The'most  mischieyioas  coaseqnences 
would  follow,  from  the  absence  of  appellate  jorisdiction  over  a  state 
court  where  a  state  was  a  party,  for  it  would  prostrate  the  govern- 
ment and  laws  of  the  Union  at  the  feet  of  every  state.  The 
powers  of  the  government  could  not  be  executed  by  its  own  means, 
in  any  state  disposed  to  resist  its  execution  by  a  course  of  legis- 
lation. If  the  courts  of  the  Union  could  not  correct  the  judg- 
ments of  the  state  rjourts,  inflicting  penalties  under  state  laws, 
upon  individuals  executing  the  laws  of  the  Union,  each  member 
of  the  confederacy  would  possess  a  veto  on  the  will  of  the  whole. 
No  government  ought  to  be  so  defective  in  its  organization,  as 
not  to  contain  within  itself  the  means  of  securing  the 
[  *  329  ]  execution  of  its  own  laws.  If  *  each  state  was  left  at 
liberty  to  put  its  own  construction  upon  the  constitu- 
tional powers  of  Congress,  and  to  legislate  in  conformity  to  its 
own  opinion,  and  enforce  its  opinion  by  penalties,  and  to  resist 
or  defeat,  in  the  form  of  law,  the  legitimate  measures  of  the 
Union,  it  would  destroy  the  Ck>n8titution,  or  reduce  it  to  the  im- 
becility of  the  old  confederation.  To  prevent  such  mischief  and 
rnin,  the  Constitution  of  the  United  States,  most  wisely  and 
most  clearly,  conferred  on  the  judicial  department  the  power  of 
construing  the  Constitution  and  laws  in  every  case,  and  of  preserv- 
ing them  from  all  violation  from  every  quarter,  so  far  as  judicial 
decisions  could  preserve  them. 

The  case  before  the  court  was  one  in  which  jurisdiction  de- 
pended upon  the  character  of  the  cause,  as  it  was  a  case  arising 
under  the  law  of  the  Union.  It  was  not  an  ordinary  case  of  a 
controversy  between  a  state  and  one  of  its  citizens,  for  there  the 
jurisdiction  would  depend  upon  the  character  of  the.  parties. 
The  court  concluded,  that  the  appellate  power  did  extend  to  the 
case,  though  a  state  was  a  party,  because  it  was  a  case  touch- 
ing the  validity  of  an  act  of  Congress,  and  the  decision  of  the 
state  court  was  against  its  validity;  and  in  all  cases  arising 
under  the  Constitution,  laws,  and  treaties  of  the  Union,  the  juris- 
diction of  the  court  may  be  exercised  in  an  appellate  form, 
though  a  state  be  a  party. 

The  court  observed,  that  the  amendment  to  the  Constitution, 
declaring  that  the  judicial  power  was  not  to  be  construed  to  ex- 
tend to  any  suit   in   law  or   equity  commenced   or   prosecuted 
against  a  state  by  individuals,  did  not  apply  to  a  writ  of  error, 
356 


Lee  XV.]  THE  UNITBD  STATES.  *  330 

which  was  not  a  suit  against  a  state,  within  the  meaning  of  the 
Constitation;  and  the  jorisdiction  of  the  Supreme  Coort,  in  cases 
arising  ander  the  Constitntion,  laws  and  treaties  of  the  Union, 
may  be  exercised  by  a  writ  of  error  brought  npon  the  jadgment 
of  a  state  court.     The  United  States  are  one  nation  and  one 
people,  as  to  all  cases  and  powers  given  by  the  Consti- 
tation, and  the  judicial  power  *  must  be  competent  not  [  *d30  ] 
only  to  decide  on  the  yalidity  of  the  Constitution  or  law 
of  a  state),  if  it  be  repugnant  to  the  Constitution  or  to  a  law  of 
the  United  States,  but  also  to  decide  on  the  judgment  of  a  state 
tribunal  enforcing  such  unconstitutional  law.  The  federal  courts 
mast  either  possess  exclusive  jurisdiction  in  all  cases  aflfecting 
the  Constitution,  and  laws,  and  treatise  of  the  Union,  or  they 
must  have  power  to  revise  the  judgments  rendered  on  them  by 
tb^  state  tribunals.     If  the  several  state  courts  had  final  juris- 
diction over  the  same  cases,  arising  upon  the  same  laws,  it  would 
be  a  hydra  in  government,  from  which  nothing  but  contradiction 
and  confusion  could  proceed.     Nothing  can  be  plainer  than  the 
proposition,  that  the  Supreme  Court  of  the  nation  must  have 
power  to  revise  the  decisions  of  local  tribunals  on  questions  which 
affect  the  nation,  or  the  most  im]K>rtant  ends  of  the  government 
might  be  defeated,  and  we  should  be  no  longer  one  nation  for 
any  efficient  purpose.     The  doctrine  would  go  to  destroy  the 
great  fundamental  principles  on  which  the  fabric  of  the  Union 
stands  (a). 

We  have  now  finished  the  review  of  the  most  important  points 
that  have  arisen  in  the  jurisprudence  of  the  United  States,  on  the 
subject  of  the  original  and  appellate  jurisdiction  of  the  Supreme 
Court  So  far  as  the  powers  of  that  court,  under  the  CouHti  tu  tion, 
and  under  the  25th  section  of  the  judiciary  act  of  1789,  have  been 
drawn  in  question,  they  have  been  maintained  with  great  huccokh, 
and  with  an  equal  display  of  dignity  and  discretion. 

(a)  In  Williams  t».  Norris,  and  Montgomery  v.  Hcrnanrlftz,  12  Whmton, 
117, 129,  under  the  25th  section  of  the  judiciary  act  of  17H0,  ch.  2<),  it  was 
l»eM,  that  the  Supreme  Coart  has  no  appellate  jariMliction,  anlirtw  the  iUt- 
cision  in  the  state  court  he  ngainst  the  right  or  title  set  a p  hy  the  fjarty  umUtr 
the  Constitution  or  statute  of  the  United  States,  and  the  title  de|KTicled 
thereon;  or  unless  the  decision  be  in  favour  of  a  state  law,  when  itn  validity 

^  Questioned,  as  repugnant  to  the  Constitntion  of  the  United  StaUti,  and 

^  'igbt  of  tbe  party  depended  upon  the  state  law. 
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[  «  831  ]  *  LECTURE  XVI. 

OF  THE  JURISDICTION  OF  THE  FEDERAL  COURTS,  IN  RESPECT 
TO  THE  COMMON  LAW,  AND  IN  RESPECT  TO  PARTIES. 

(L)  It  has  been  a  subject  of  much  discussion,  whether  the 
courts  of  the  United  States  have  a  common  law  jurisdiction,  aud, 
if  any,  to  what  extent- 

The  U.  S.  Oourts  have  no  Oommon  Law  Jurisdictioii  in 

Oriminal  Oases. — ^In  the  case  of  the  United  states  v.  Worrall  (a), 
in  the  circuit  court  at  Philadelphia,  the  defeadant  was  indicted 
and  convicted  of  an  attempt  to  bribe  the  commissioner  of  the 
revenue;  and  it  was  contended,  on  the  motion  in  arrest  of  judg- 
ment, that  the  court  had  no  jurisdiction  of  the  case,  because  all 
the  judicial  authority  of  the  federal  courts  was  derived,  either 
from  the  Constitution,  or  the  acts  of  Congress  made  in  pursuance 
of  it,  and  an  attempt  to  bribe  the  commissioner  of  the  reveoae 
was  not  a  violation  of  any  constitutional  or  legislative  prohibition. 
Whenever  Congress  shall  think  any  provision  by  law  necessary 
to  carry  into  effect  the  constitutional  powers  of  the  government, 
it  was  said,  they  may  establish  it,  and  then  a  violation  of  its  sauc- 
tions  will  come  within  the  jurisdiction  of  the  circuit  courts,  which 
have  exclusive  cognizance  of  all  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States.     Congress  had  provided 
by  law  for  the  punishment  of  various  crimes,  and  even  for  the 
punishment  of  bribery  itself,  in  the  case  of  a  judge,  an  officer  of 
the  customs,  or  an  ofScer  of  the  excise;   but<,  in  the  case  of  the 
commissioner  of  the  revenue,  the  act  of  Congress  did  not  create 
or  declare  the  offence.     The  question  then  fairly  and  directly 
presented  itself,  what  was  there  to  render  it  an  offence  arising 
under  the  Constitution  or  laws  of  the  United  States,  and  cogniz- 
able under  their  authority  ?     A  case  arising  under  a  law,  must 
mean,  a  case  depending  on  the  exposition  of  a  law,  in  respect  to 

(a)  2  Dallas,  384. 
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something  which  the  law  prohibita  or  enjoias;  and  if  it  weresaf- 
ficient,  ia  order  to  vest  a  jmisdictioD  to  try  a  crime,  or  sustain 
an  action^  that  a  federal  officer  was  conoeraed  aad  affected  bj  the 
act,  a  source  of  jorisdictioQ  woald  be  opened  which  woald  destroy 
all  the  barriers  between  the  judicial  authorities  of  the  states  and 
the  general  goTemment  Thoogh  an  attempt  to  bribe  a  public 
officer  be  an  offence  at  common  law,  the  Gonstitation  of  the 
United  States  contains  no  reference  to  a  common  law  authority. 
Every  power  in  the  Constitution  was  matter  of  definite  and  posi- 
tive grant,  and  the  very  powers  that  were  granted  could  not  take 
effect  until  they  were  exercised  through  the  medium  of  a  law. 
Though  Congress  had  the  power  to  make  a  law  which  would 
render  it  criminal  to  offer  a  bribe  to  the  commissioner  of  the 
revenue,  they  had  not  done  it,  and  the  crime  was  not  recognized 
either  by  the  legislatiye  or  constitutional  code  of  the  Union. 

In  answer  to  this  view  of  the  subject,  it  was  observed,  that  the 
offence  was  within  the  terms  of  the  Constitution,  for  it  arose  under 
a  law  of  the  United  States,  and  was  an  attempt  by  bribery  to  ob- 
struct or  prevent  the  execution  of  the  laws  of  the  Union.  If  the 
commissioner  of  the  revenue  had  accepted  the  bribei  he  would 
have  been  indictable  in  the  courts  of  the  United  States;  and,  upon 
principles  of  analogy,  the  offence  of  the  person  who  attempted  it 
must  be  equally  cognizable  in  those  courts.  The  prosecution 
against  Henfield,  for  serving  on  board  a  French  privateer  against 
the  Dutch,  was  the  exercise  of  a  common  law  power,  applied  to 
an  offence  against  the  law  of  nations,  and  a  breach  of  a  treaty, 
which  provided  no  specific  penalty  for  such  a  case. 

The  court  were  divided  in  opinion  on  this  question.  In  the 
opinion  of  the  circuit  judge,  an  indictment  at  common 
*  law  could  not  be  sustained  in  the  circuit  court.  It  [  *  333  ] 
was  admitted  that  Congress  were  authorized  to  define 
and  punish  the  crime  of  bribery  ;  but  as  the  act  charged  as  an 
offence  in  the  indictment,  had  not  been  declared  by  law  to  be 
criminal,  the  courts  of  the  United  States  could  not  sustain  a 
criminal  prosecution  for  it  The  United  States,  in  their  national 
capacity,  have  no  common  law,  and  their  courts  have  not  any 
common  law  jurisdiction  in-t^riminal  cases,  and  Congress  have  not 
provided  by  law  for  the  offence  contained  in  the  indictment,  and 
until  they  defined  the  offence,  aod  prescribed  the  punishment,  he 
thought  the  court  had  not  jurisdiction  of  it. 
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The  district  jadge  was  of  a  different  opinion,  and  he  held,  that 
the  United  States  were  constittitionally  possessed  of  a  common 
law  power  to  pnnish  misdemeanors,  and  the  power  might  have 
been  exercised  by  Congress  in  the  form  of  a  law,  or  it  might  be 
enforced  in  a  coarse  of  jadicial  proceeding.  The  offence  in  qnes- 
tion  was  one  against  the  well-being  of  the  United  States,  and 
from  its  very  nature  cognizable  under  their  authority. 

This  case  settled  nothing,  as  the  court  were  divided;  but  it  con- 
tained some  of  the  principal  arguments  on  each  side  of  this  nice 
and  interesting  constitutional  question. 

In  the  case  of  the  United  States  v.  jBurr,  which  arose  in  the 
circait  court  in  Virginia  in  1807,  the  chief  justice  of  the  United 
States  declared  (a),  that  the  law  of  the  several  states  could  not 
be  regarded  as  rules  of  decision  in  trials  for  offences  against  the 
United  States,  because  no  man  could  be  condemned  or  prosecuted 
in  the  federal  courts  on  a  state  law.      The  expression,  trials  at 
common  law,  used  in  the  34th  section  of  the  judiciary  act,  was  not 
applicable  to  prosecutions  for  crimes.     It  applied  to  civil  suits, 
as  contradistinguished  from  criminal   prosecutions,  and  to  suits 
at  common  law,  as  contradistinguished  from  those  which 
[  *  334  ]  came  before  *the  court  sitting  as  a  court  of  equity  and 
admiralty.      He  admitted,  however,  that  when  the  judi- 
ciary act,  sec.  14,  authorized  the  courts  to  issue  writs  not  specially 
provided  for  by  statute,  but  which  were  agreeable  to  the  principles 
and  usages  of  law,  it  referred   to  that  generally  recognized  and 
long  established  law,  which  formed  the  substratum  of  the  laws  of 
every  state. 

The  case  of  The  United  States  v.  Hudson  &  Ooodwin  (6),  brought 
this  great  question  in  our  national  jurisprudence  for  the  first  time 
before  the  Supreme  Court  of  the  United  Statt^s.  The  question 
there  was,  whether  the  circuit  court  of  the  United  States  had  a 
common  law  jurisdiction  in  cases  of  libel.  The  defendants  had 
been  indicted  in  the  circuit  court  in  Connecticut,  for  a  libel  on 
the  President  of  United  States,  and  the  court  was  divided  on  Ibo 
point  of  jurisdiction.  A  majority  of  the  Supreme  Court  decided, 
that  the  circuit  courts  could  not  exercise  a  common  law  jurisdic- 
tion in  criminal  cases  (c).     Of  all  the   courts  which  the  United 

(a)  Opinion  delivered  September  3d,  1807,  and  reported  by  Mr.  RUchie. 

{b)  7  Cranch,  32. 

(ej  In  the  states  of  Ohio  (.nd  Louisiana,  it  is  understood  to  be  held,  that 
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States,  under  their  general  powers,  might  oonstitnte,  the  Supreme 
Court  was  the  only  one  that  possessed  jurisdiction  derived  im- 
mediately from  the  Constitution.  All  other  courts  created  by  the 
general  government  possessed  no  jurisdiction  but  what  was  given 
them  by  the  power  that  created  them,  and  could  be  vested  with 
none  but  what  the  power  ceded  to  the  general  government  would 
authorize  them  to  confer;  and  the  jurisdiction  claimed  in  that 
case  has  not  been  conferred  by  any  legislative  act.  When  a  court 
is  created,  and  its  operations  confined  to  certain  specific  objects, 
it  could  not  assume  a  more  extended  jurisdiction.  Certain  im- 
plied powers  must  necessarily  result  to  the  courts  of  justice  from 
the  nature  of  their  institution,  but  jurisdiction  of  crimes 
against  the  state  was  not  one  of  them.  *  To  fine  for  [  *  385  ] 
contempt,  to  imprison  for  contumacy,  to  enforce  the 
observance  of  orders,  are  powers  necessary  to  the  exercise  of  all 
other  powers,  and  incident  to  the  courts,  without  the  authority  of 
a  statute.  But  to  exercise  criminal  jurisdiction  in  common  law 
cases,  was  not  within  their  implied  powers,  and  it  was  necessary 
for  Congress  to  make  the  act  a  crime,  to  affix  a  punishment  to  it, 
and  to  declare  the  court  which  should  have  jurisdiction. 

The  general  question  was  afterwards  brought  into  renewed  dis- 
cussion, in  the  circuit  court  of  the  United  States  for  Massachu- 
setts, in  the  case  of  The  United  States  v.  Coolidge  (a).  Notwith- 
standing the  decision  in  the  case  ol^The  United  States  v.  Hudson 
db  Qoodwin,  the  court  in  MassachnsettA  thought  the  question^  in 
consequence  of  its  vast  importance,  entitled  to  be  reviewed  and 
again  discussed,  especially  as  the  case  in  the  Supreme  Court  had 
been  decided  without  argument,  and  by  a  majority  only  of  the 
court  In  this  case,  the  defendant  was  indicted  for  an  ofleuce 
committed  on  the  high  seas,  in  forcibly  rescuing  a  prize,  which 
had  been  captured  by  an  American  cruiser.  The  simple  qneiitioD 
was,  whether  the  circuit  court  had  jurisdiction  to  punish  r/fTence* 
against  the  United  States,  which  had  not  been  previon»]y  d«i- 
fined,  and  a  specific  punishment  afilxed  by  statute*  The  judg«« 
who  presided  in  that  court  did  not  think  it  necessary  to  Cfmnulttr 
the  broad  question,  whether  the  United  States,  aa  a  S'^verf'igri 
power,  had  entirely  adopted  the  common  law.     He  a^lmitted  that 

there  is  do  commOD  law  indictable  offieoee,  and  thai  every  iodietahle  oiKnice 
mast  be  groanded  upon  some  rtrtote. 
{a)  1  GalKmm,  468. 
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the  courts  of  the  United  States  were  oonrts  of  limited  jnrisdictionf 
and  could  not  exercise  any  authorities  not  confided  to  them  by 
the  Constitution  and  laws  made  in  pursuance  of  it  But  he  in- 
sisted that  when  an  authority  was  Dnce  lawfully  given,  the  nature 
and  extent  of  that  authority,  and  the  mode  in  which  it  should  be 
exercised,  must  be  regulated  by  the  rules  of  the  common  law,  and 
that  if  this  distinction  was  kept  in  sight,  it  would  dissipate  the 

whole  difficulty  and  obscurity  of  the  subject 
[  *  836  ]  *  It  was  not  to  be  doubted  that  the  Constitution  and 
laws  of  the  United  States  were  made  in  reference  to  the 
existence  of  the  common  law,  whatever  doubts  might  be  enter- 
tained as  to  the  question,  whether  the  common  law  of  England, 
in  its  broadest  sense,  including  equity  and  admiralty  as  well  as 
legal  doctrines,  was  the  common  law  of  the  United  State&  In 
many  cases,  the  language  of  the  Constitution  and  laws  would  be  in- 
explicable without  reference  to  the  common  law ;  and  the  existence 
of  the  common  law  is  not  only  supposed  by  the  Constitution,  but 
it  is  appealed  to  for  the  construction  and  interpretation  of  its 
jjowers. 

It  was  competent  for  Congress  to  confide  to  the  circuit  courts 
jurisdiction  of  all  offences  against  the  United  States,  and  they 
have  given  to  it  exclusive  cognizance  of  most  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States.  The  words 
of  the  11th  section  of  the  judiciary  act  of  1789  were,  that  the 
circuit  courts  should  have  "  exclusive  cognizance  of  all  the  crimes 
and  offences  cognizable  under  the  authority  of  the  United  States, 
except  where  this  act  otherwise  provides,  or  the  laws  of  the 
United  States  shall  otherwise  direct" '     This  means  all  crimes 

and  offences  to  which,  by  the  Constitution  of  the  United  States, 

• 

the  judicial  power  extends,  and  the  jurisdiction  could  not  be 
given  in  more  broad  and  comprehensive  terms.  To  ascertain 
what  are  crimes  ahd  offences  against  the  United  States,  recourse 
must  be  had  to  the  principles  of  the  common  law,  taken  in  con> 
nection  with  the  Constitution  (a).  Thus,  Congress  had  provided 
for  the  punishment  of  murder,  manslaughter,  and  perjuiy, 
uader  certain  circamstances,  but  had  not  defined  those  crimes. 

(a)  Judge  Wilson  in  his  charge  to  a  gt-and  jury  in  the  circuit  court  of  tlM 
United  States,  in  Virginia,  in  1791,  ohserved,  that  we  must  recur  to  the  com- 
mon law  for  the  definition  and  description  of  many  crimes  against  the  United 
States.    See  Wilson's  Works^  vol.  iii.  p.  371 — 377. 

'See  similar  provisions  of  later  acts,  quoted  ante^  p.  302,  n.  30. 
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The  explanation  of  them  most  be  sought  in,  and  *  ex-  [  *  337  ] 
dasively  governed  by,  the  common  law;  and  npon  any 
other  sappoeition,  the  judicial  power  of  the  United  States  would 
be  left  in  its  exercise  to  arbitrary  discretion.  In  a  great  variety 
of  cases,  arising  under  the  laws  of  the  United  States,  the  will  of 
the  legislature  cannot  be  executed,  unless  by  the  adoption  of  the 
common  law.  The  interpretation  and  exercise  of  the  vested  juris- 
dictioQ  of  the  courts  of  the  United  States,  as,  for  instance,  in 
Baits  in  equity  and  in  causes  of  admiralty  and  maritime  juris- 
diction, and  in  very  many  other  cases,  must,  in  the  absence  of 
positive  law,  be  governed  exclusively  by  the  common  law. 

There  are  many  crimes  and  offences,  such  as  offences  against 
the  sovereignty,  the  public  rights,  the  public  justice,  the  public 
peace,  and  the  public  police  of  the  United  States,  which  are  cog- 
nizable under  its  authority;  and  in  the  exercise  of  the  jurisdic- 
tion of  the  United  States  over  them,  the  principles  of  the  com- 
mon law  must  be  applied,  in  the  absence  of  statute  regulations. 
Treason,  conspiracies  to  commit  treason,  embezzlement  of  public 
records,  bribery,  resistance  to  judicial  process,  riots,  and  misde- 
meanors on  the  high  seas,  frauds  and  obstructions  of  the  public 
laws  of  trade,  and  robbery  and  embezzlement  of  the  mail  of  the 
United  States,  are  offences  at  common  law,  and  when  directed 
against  the  United  States,  they  are  offences  against  the  United 
States,  and,  being  offences,  the  circuit  courts  have  cognizance  of 
them,  and  can  try  and  punish  them  upon  the  principles  of  the 
common  law.  The  punishment  must  be  fine  and  imprisonment, 
for  it  is  a  settled  principle,  that  where  an  offence  exisits,  to  which 
no  specific  punishment  is  affixed  by  statute,  fine  and  imprison- 
ment is  the  punishment.  The  common  ]aw  is  then  to  be  referred 
to,  not  only  as  the  rule  of  decision  in  criminal  trials  in  the  courts 
of  the  United  States,  but  in  the  judgment  or  punishment;  and 
by  common  law  he  meant  the  word  in  its  largest  sense,  as  includ- 
ing the  whole  system  of  English  jurisprudence. 

*It  was  accordingly  concluded,  that  the  circuit  courts  [  *  338  ] 
had  cognizance  of  all  offences  against  the  United  States, 
and  what  those  offences  were,  depended  upon  the  common  law 
applied  to  the  powers  confided  to  the  United  States;  and  that  the 
circuit  courts,  having  such  cognizance,  might  punish  by  fine  and 
imprisonment,  where  no  punishment  was  specially  provided  by 
statute.     The  admiralty  was  a  court  of  extensive  criminal,  as  well 
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as  civil  jurisdictioti;  and  offences  of  admiralty  jnrisdietioD  were 
exclnsively  cognizable  by  the  United  States,  and  were  offences 
against  the  United  States,  and  punishable  by  fine  and  imprison- 
ment, when  no  other  punishment  was  specially  prescribed. 

This  case  was  brought  up  to  the  Supreme  Court,  but  it  was  not 
argued.  A  difference  of  opinion  still  existed  among  the  mem- 
bers of  the  court,  and,  under  the  circumstances,  the  court  merely 
said,  that  they  did  not  choose  to  review  their  former  decisioD  in 
the  case  of  The  United  States  v.  Hudson  &  Goodwin^  or  draw  it  in 
doubt  (a).  The  decision  was  for  the  defendant,  and,  conse- 
quently, against  the  claim  to  any  common  law  jurisdiction  in 
criminal  case& 

These  jarring  opinions  and  decisions  of  the  federal  courts,  have 
not  settled  the  general  question  as  to  the  application  and  influ- 
ence of  the  common  law,  upon  clear  and  definite  principles;  and 
it  may  still  be  considered,  in  civil  cases,  as  open  for  further  con- 
sideration. The  case  of  Hudson  dk  Goodwin  decided  that  the 
United  States  courts  had  no  jurisdiction  given  them  by  the  Con- 
stitution or  by  statute,  over  libels;  and  the  case  of  Worrall  de- 
cided tha^  they  had  no  jurisdiction  in  the  case  of  an  attempt  to 
bribe  a  commissioner  of  the  revenue.  If  that  were  so,  the  com- 
mon law  certainly  could  not  give  them  any.  The  cases  were 
therefore  very  correctly  decided  u]K>n  the  principle  assumed  by 
the  court  But  the  subsequent  case  of  Coolidge  did  not  fall 
within  that  principle,  because  the  offence  there  charged 
[  *  339  ]  *was  clearly  a  case  of  admiralty  jurisdiction,  and  the 
courts  of  the  United  States  would  seem  to  have  had 
general  and  exclusive  jurisdiction  over  the  case.'  Mr.  Du  Pon- 
ceau, in  his  *^  Dissertation  on  the  nature  and  extent  of  the  juris- 
diction of  the  courts  of  the  United  States,"  has  ably  examined  the 
subject,  and  shed  strong  light  on  this  intricate  and  perplexed 
branch  of  the  national  jurisprudence.  He  pursues  the  distinc- 
tion originally  taken  in  the  circuit  court  in  Massachusetts,  and 
maintains,  that  we  have  not,  under  our  federal  government,  any 
common  law,  considered  as  a  source  of  jurisdiction ;  while  on  the 
other  hand,  the  common  law,  considered  merely  as  the  mean  or 
instrument  of  exercising  the  jurisdiction,  conferred  by  the  Con- 


in)  1  Whealm,  415. 

'  The  federal  coarts  have  no  admiralty  jurisdiction  over  maritime  offenceB 
except  such  as  is  given  to  them  by  Congress.    See  potity  pp.  360 — 365. 
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stitation  and  laws  of  the  TTiiioD,  does  exisi,  and  foras  a  safe  aziid 
beneficial  system  of  nstioiial  janspro  ieoee.     The  cctuis  rarrtct 
derive  their  right  to  act  from  the  common  lav.     Tbej  cTist  I  j«ck 
for  that  right  to  the  ConsdtmioQ  and  lav  of  the  Uiii^  Si&t«^ 
Bat  when  the  general  joiisdiction  azjd  azihorin-  is  gi^e^  a»  is 
cases  of  admiralty  and  maritime  jarisdicti«:>c  t^  rui^^  of  Grtir^m 
under  that  jurisdiction,  if  not  pr?acrib«d  It  eiax^u*.  n^j.  ^zA 
most  be  taken  from  the  eonmion  lav,  vbea  tLer  are  a{:  jlifai>« 
because  thej  axe  neeeeeaiy  to  gire  e£^tx  to  tLe  j:ari«-iitt:o!i  •  a  . 
The  principle  asaomed  hy  the  courts  in  the  ea^^e-^  of   Worra:i 
and  of  Hudson  db  Goodwcin^  is  oonsdered  to  be  a  s&fe  a:.d  £<.4ii.d 
principle     The  mere  cireimistance  that  tbe  p&rry  iLJared  ty  tLe 
offence  under  proeeeotion,  vas  an  ofieer  of  ti>e  g.Terr:c«-Lt  c^f  iLe 
United  States,  does  not  give  jnrbdicdosi  ;  irx  xje:tL€T  tLe  O-^uhii- 
tation,  nor  the  judicial  acts  fooiided  upon  it.  ga^e  tLe  {^i^nl 
courts  a  general  jnrisdiction  in  criminal  eases,  a5ec:i^7  tLe  ch- 
eers of  goyemment,  as  they  haTe  in  case&  mSecsiug  p':ibl:c  n.ii^st#»F§ 
and  oonsola.     Beeanse  an  officer  vas  appoii^t^l   u*.  ler 
the  Gonstitntion,  *that  voold  not  of  if^Jf  n?r.i*=T  aZ  '  •  Z^.*] 
cases    in   vhich   thej    vere  ooaoemed,   or  mi^^^t    be 
affected,  cases  arising  nnder  the  Coixetitnticx.  ai.d  lav%.  a£.d  cr.'^- 
sable  by   the  jndidarj.     Snch  a  vide  c^nrtrsni-.n  w^/n'A  1^ 
transferring  legislatiye  pover  tothejadiciarr.  ai.d  t«^i  h  «^tL  al- 
most unlimited  jurisdiction  ;  fc^r  vhere  is  the  »n  tLat  u^'.'/ix  L'/t. 
in  some  distant  manner,  be  connected  vith  the  CV>D«t:*fity>n  r/r 
laws  of  the  United  Stales?     It  rests  aloce  in  tLe  tl.'-cr^'y/iA  'd 
Congress,  to  throw  oTer  the  persons  and  ciiaract^T  of  \hf  ch- 
eers of  the  goyemment,  acting  in  their  ofSicia]  ^atfot^s.  a  h:'^ii*-T 
protection  than  that  afforded  by  the  laws  of  tLe  <^^a*A^  :  a;.d  w/j^^n 
laws  are  made  for  that  purpose,  the  federal  efnrifii  will  1^  <{hzr\£**A 
vith  the  duty  of  execating  them. 

This  appears  to  be  sonnd  doctrine,  acd  to  hf^  i\^\nn^\  ir^^u  tLe 
cases  whicb  have  been  mentioned.  There  is  ix.acb  w<-;^Lt  nu- 
donbtedly  due  to  the  argument  of  the  cireoit  c^^nrt  in  Ma<*(t;i/rLtj' 
setts  ;  and  an  attempt  to  bribe  an  officer  of  tL^  g^rrerri'/^^Tit,  or  \o 
libel  an  officer  of  the  goremment*  in  relati^^  to  hi*-.  off.'r;a2VrtH, 
woolcf  seem  to  be  an  offence  against  that  ^owt^rujutfui,  T'tn'V  t^^nd 
directly  to  veakan  or  perrert  the  ad£iJiEiif^trati'yn  of  it  :  siud  If  it 


(a)  OU  jmnsdietio  data  ai.  ea  qmoqw^  Cfnu>tna  tifK  ri^UsMimr.  ttn^  *fui)fvn  furi^ 
dictio  explienri  mom  ptfeti.     Dig.  2,  i,  2, 


o^r. 
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OQoe  be  admitted  that  such  acts  amonnt  to  an  offence  against  the 
'United  States,  they  mnst  of  coarse  be  cognizable  under  its  au- 
thority, and  belong  to  the  jurisdiction  of  the  circuit  courts.  The 
great  difficulty  and  the  danger  is,  in  leaving  ft  to  the  courts  to 
say  w?uit  is  an  offence  against  the  United  States,  when  the  law 
has  not  specifically  defined  it  The  safer  course  undoubtedly  is, 
to  confine  the  jurisdiction  in  criminal  cases  to  statute  offences 
duly  defined,  and  to  cases  within  the  express  jurisdiction  given 
by  the  Constitution.  The  admiralty  jurisdiction  of  the  federal 
courts  is  derived  expressly  from  the  Constitution  ;  and  criminal 
cases  belonging  to  that  jurisdiction  by  the  common  law,  and  by 
the  law  of  nations,  might  well  have  been  supposed  to  be  cogniza- 
ble in  the  admiralty  courts,  without  any  statute  authority.     If 

the  common  law  be  a  rule  of  decision  in  the  exercise  of 
[  *  341  ]  the  *  lawful  jurisdiction  of  the  federal  courts,  why  ought 

it  not  to  apply  to  criminal,  as  well  as  to  civil  cases,  and 
upon  the  same  principle,  when  jurisdiction  is  clearly  vested  ?  If 
Congress  should  by  law  authorize  the  district  or  circuit'  courts  to 
take  cognizance  of  attempts  to  bribe  an  officer  of  the  government 
in  the  exercise  of  his  official  trust,  and  should  make  no  further 
provision,  the  courts  would,  of  course,  in  the  description,  defini- 
tion, prosecution,  and  punishment  of  the  offence,  be  bound  to 
follow  those  general  principles  and  usages,  whic^  are  not  repug- 
nant to  the  Constitution  and  laws  of  the  United  States,  and  which 
constitute  the  common  law  of  the  land,  and  form  the  basis  of  all 
American  jurisprudence.  Though  the  judiciary  power  of  the 
United  States  cannot  take  cognizance  of  offences  at  common  law, 
unless  they  have  jurisdiction  over  the  person  or  subject  matter, 
given  them  by  the  Constitution  or  laws  made  in  pursuance  of  it; 
yet,  when  the  jurisdiction  is  once  granted,  the  common  law,  under 
the  correction  of  the  Coudtitution  and  statute  law  of  the  United 
States,  would  seem  to  be  a  necessary  and  a  safe  guide,  in  all 
cases,  civil  and  criminal,  arising  under  the  exercise  of  that  juris- 
diction, and  not  specially  provided  for  by  statnte.  Without  such 
a  guide,  the  courts  would  be  left  to  a  dangerous  discretion,  and 
to  rokm  at  large  in  the  trackless  field  of  their  own  imaginations.' 

Application  of  the  Oommon  Law  to  Civil  Oases.-^The 

•U.  S.  r.  Bevans,  3  Wheat.  336  (1818);  U.  S.  r.  Ramaey,  Hempst.  481,  482 
(1847);  Penna.  v.  Wheeling  Bridge  Co.,  13  How.  518,  5«3  (1^51^;  U.  S.  r. 
Wilson,  3  Blatchf.  4r>,  437  (18>6)}  U.  S.  v.  Baring, 5  ti.  394, 29J  (186d).  See 
conclusion  of  this  chapter,  post^  p.  352. 
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Snpreme  Court  of  the  United  States,  in  Robinson  v.  Campbell  (a), 
went  far  towards  the  admission  of  the  existence  and  appiioation 
of  the  common  law  to  civil  cases  in  the  federal  conrta  The 
jadidary  act  of  1789  (6),  had  dedared,  that  the  laws  of  the 
several  states,  except  where  the  Constitution,  treaties,  or  statutes 
of  the  Union,  otherwise  required,  shoold  be  regarded  as  mles  of 
decision  in  trials  at  common  law  in  the  conrts  of  the  United 
States,  in  cases  where  they  applied.'  The  sabseqaent  act  of  May 
8th,  1792,  for  regulating  processes  in  the  courts  of  the 
United  States  (c),  confirmed  *  'iiie  forms  of  writs,  exe-  [  *  342  ] 
cations,  and  other  process,  except  their  style,  and  the 
forms  and  modes  of  proceeding  then  used  in  suits  at  common 
law  in  the  federal  conrts,  and  declared,  that  the  modes  of  pro- 
ceeding in  suits  in  equity  should  be  according  to  the  principles 
and  usages  of  courts  of  equity.''  But  all  these  forms  and  modes 
were  to  be  Subject  to  such  alterations  and  additions,  as  the  said 
courts  respectively  should  in  their  discretion  deem  expedient,  or 
to  such  regulations  as  the  Supreme  Court  of  the  United  States 
Bhonld  think  proper  from  time  to  time  to  prescribe  to  any  circuit 
or  district  court  concerning  the  same"  (d).     Under  those  pro- 

(a)  3  Wkeaton,  212,  10  Ihid.  159,  8.  P. 

(b)  Act  24th  September,  1789,  ch.  20,  sec  34. 
(e)  Ch.  36,  sec.  2. 

{d}  The  act  of  Congreaa  of  May  19th,  1828.  ch.  68,  rendered  the  formn  oi 
mesne  prooeas,  except  the  style,  and  the  forms  and  nir>de»  of  prrx-eediiifr  in 
the  federal  ooarts  in  those  states  admitted  into  the  Union  f«inc/'  H^'ptiriilMrr 
39tfa,  1789,  conformable  to  the  Supreme  Coorts  of  law  and  «^|uity  in  th<me 
states;  and  declared  that  writs  of  execation,  and  other  final  prM-etw  in  the 
federal  ooarts  should,  except  as  to  style,  be  the  same  in  «^rh  htate  an  were 
then  (May,  1828,)  used  in  the  ooarts  of  snch  statefl.  and  with  p«iwer  in  the 
federal  courts,  in  their  discretion,  to  alter  their  final  proceas  so  Car  an  tr*  con- 
form it  to  the  future  changes  in  that  process  in  the  state  oonrtii.  The  pni^aice 
of  the  Snpreme  Courts  of  the  states  in  tue  ta  Septnnber^  11  Hk  wsm  adopted, 
subject  to  alterations  by  the  federal  ooarts.  1  Faint* s  Rrp.  42H,  4t£y.  Way* 
man  r.  Southard.  10  WheaUm,  1,  31,  32,  51.  1  Petrni'  Cir,  lUp,  I.  Vj-A-rn  v. 
Haughten,  9  Peters'  17.  8.  Rep,  329,  359—361.  Those  mtttU-n  and  fomm  of 
proceeding  remain  unaffected  by  anbeeqaent  tiate  regulatUnw  on  t tie  HiibJH't, 
for  the  act  of  Congress  did  not  adopt  prospeetivHy  nurh  alteratioiiH  ;m  the 
states  might  afterwards  make.     Lftne  v.  Townsend,  iTar/'V  Z^.  t^^j.     When, 

*  This  enactment  is  repeat*d  in  2  721  of  Key.  Htat.  K<'C.  ti:»H,  d«Tlariri|c 
that  no  witness  in  any  action,  Csave  against  execntots,  etc..^  in  the  vAUirin  of 
the  United  States,  shall  be  excluded  on  account  of  i^ttUrr  or  iniert-mi,  further 
provides  that,  **In  all  other  respects,  the  laws  of  the  Htate  in  whi^h  iht  t'ttxiri 
is  held  shall  be  the  rules  of  decision  as  to  the  competency  of  y/iUu-^^-n  in  the 
courts  of  the  United  States  in  trials  at  crimmon  1a<r,  and  in  t*i\\i\\y  and  ml. 
miralty."  Rules  of  decision  are  simply  general  principles  of  law,  by  t  he  ap- 
plication of  which  the  rights  of  litigants  are  determined.  As  Xty  U*tU*v\\\ 
adoption  of  the  pleadin^i,  praetice,  Ac,  of  the  Bute  courts  tee  pOKt,  p,  ;H2, 
and  n.  5. 
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visions,  the  court  declared,  that  the  remedies  in  the  federal  courts, 
at  common  law,  and  in  equity,  were  to  be,  not  according  to  the 
practice  of  state  courts,  "but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  and  defined  in  that  country 
from  which  we  derived  our  knowledge  of  those  principles."* 

therefore,  the  state  of  Tennessee,  by  act,  in  1820,  allowed  lands  sold  on  exe- 
cution to  be  redeemed  on  certain  terms,  it  was  held  that  lands  thereafter 
sold  on  execution  under  federal  process,  were  not  redeemable  under  the  pro- 
visions of  the  statute,  for  state  legislation  cannot  intertere  with  the  process 
of  the  federal  courts.  Polk  v.  Douglass,  6  Verger,  209.  Ross  r.  Duval,  13 
Peters,  45  S.  P.  The  federal  courts  follow  the  decisions  of  the  state  courts 
on  the  construction  of  state  laws,  unless  they  come  in  conflict  with  the  Con- 
stitution or  laws  of  the  United  States.  10  Wheaion,  150.  1  Paine's  Bep,  564. 
They  follow  also  those  statutes  of  the  several  states,  which  prescribe  rules  of 
evidence  in  civil  cases,  in  trials  at  common  law.  M'Neii  v.  Holbrook,  12 
Peters,  84.  The  state  laws  which  are  made  rules  of  decision  in  the  federal 
courts,  are  those  which  apply  to  rights  of  person  and  property.  United 
Btates  V.  Wonson,  1  GaU.  18.  Mayer  v.  Foulkrod,  4  Wask.  dr.  Rep.  349.  See 
also  tA/ro,  voL  4,  278,  note.  State  lawsr  limUing  actions  and  executions  on 
j  ndgment^  are  rules  of  property  and  become  rules  of  decision  in  the  feder^ 
courts.  Ross  v.  Duval,  13  Peters^  45. 

^  Further  legislation  was  therefore  necessary  in  order  to  cause  the  federal 
courts  to  follow  the  practice,  &c.,  of  the  State  Courts. 

With  respect  to  civil  causes,  other  than  equity  and  admiralty  causes, 
legislation  to  this  effect  exists.  Sec.  914  of  He  v.  Stat,  provides  that,  *'The 
practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes,  other 
than  equity  and  admiralty  causes,  in  the  circuit  and  district  courts,  sfaisll 
conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and  forms  and  mt>des 
of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of  record  of 
the  State  within  which  such  circuit  or  district  courts  are  held,  any  rule  of 
court  to  the  contrary  notwithstanding." 

Sec.  915,  with  respect  to  remedies  **by  attachment  or  other  process,"  and 
J  916,  with  respect  to  remedies  **by  execution  or  otherwise,"  provide  for 
the  following  of  State  regulations  in  force  and  to  be  enacted. 

With  respect  to  proceedings  in  suits  of  equity  and  of  admiralty  and  mari- 
time jiirisdiction,  the  provisions  in  force  are  somewhat  different.  Sec.  9n 
enacts  that,  *The  forms  of  mesne  proceas  and  the  forms  and  modes  of  pro- 
ceeding in  suits  ot  equity  and  of  admiralty  and  maritime  jurisdiction  in  the 
circuit  and  district  courts  shall  be  according  to  the  principles,  rules,  and 
usages  which  belong  to  courts  of  equity  and  of  admiralty,  respectively,  except 
when  it  is  otherwise  provided  by  statute  or  by  rules  of  court  made  in  pur- 
suance thereof ;  but  the  same  shall  be  subject  to  alteration  and  addition  by 
the  said  courts,  respectively,  and  to  regulation  by  the  Supreme  Court,  by 
rules  prescribed,  from  time  to  time,  to  any  circuit  or  district  court,  not  in- 
consistent with  the  laws  of  the  United  States." 

"The  Supreme  Court  shall  have  power  to  prescribe,  from  time  to  time,  and 
in  any  manner  not  inconsistent  with  any  law  of  the  United  States,  the  forms 
of  writs  and  other  process,  the  modes  of  framing  and  filing  proceedings  and 
pleadings,  of  taking  and  obtaining  evidence,  of  obtaining  discovery,  of  pro- 
ceeding tQ  obtain  relief,  of  drawing  up,  entering,  and  enrolling  decrees, 
and  of  proceeding  before  trustees  appointed  by  the  courts  and  generally  to 
regulate  the  whole  practice,  to  be  used,  in  suits  in  equity  or  admiralty,  by 
the  circuit  and  district  courts."    i  917. 

**The  several  circuit  and  district  courts  may,  from  time  to  time,  and  in  any 
manner  not  inconsistent  with  any  law  of  the  United  States,  or  with  any  rule 
prescribed  by  the  Supreme  Court  under  the  preceding  section,  make  rules 
and  orders  directing  the  returning  of  writs  and  processes,  the  filing  of  plead- 
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In  this  view  of  the  subject,  the  common  law  mmy  be  cnliiTated 
as  part  of  the  jmispradence  of  the  United  States.  In  its  improved 
condition  in  England,  and  especially  in  its  impioTed  and  Taried 
condition  in  this  ooontrj,  nnder  the  beaign  infiaenee  of  an  ex- 
panded commerce,  of  enlightened  jostioe,  of  republican  principles, 
and  of  sonnd  philosophy,  the  common  law  has  become  a  code  of 
matored  ethics,  and  enlai^ed  civil  wisdom,  admirably  adapted  to 
promote  and  secnre  the  freedom  and  happiness  of  social  life.  It 
Las  proved  to  be  a  system  replete  with  vigorous  and  healthy  prin- 
ciples, eminently  conducive  to  the  growth  of  civil  liberty;  and  it 
is  in  DO  instance  disgraced  by  such  a  slavish  political  maxim  as 
that  with  which  the  Institutes  of  Justinian  are  introduced  (a). 
It  is  the  common  jurisprudence  of  the  people  of  the  Unit- 
ed States,  and  was  brought  with  them  as  *  colonists  [  *  843  J 
from  England,  and  established  here  90  far  as  it  was 
adapted  to  our  institutions  and  circumstances.  It  was  claimed 
by  the  Congress  of  the  United  Colonies,  in  1774,  as  a  branch  of 
those  ''indubitable  ^ghts  and  liberties  to  which  the  respective 
colonies  are  entitled"  (6).  It  fills  up  every  interstice,  and  occu- 
pies every  wide  space  which  the  statute  law  cannot  occupy.  Its 
principles  may  be  compared  to  the  influence  of  the  liberal  arts 

(a)  Quod  priAcipi  pkKuU,  legia  habel  vigorem.     Inst.  1.  2,  6. 

[b)  Dedaraiion  of  rigkU  of  Odober  14/A,  1774.     Jommals  of  Conffress,  vol. 
i.  p.  28. 

ings,  the  taking  of  roles,  the  entering  and  making  np  of  judgments  by  de- 
faalt,  and  other  matters  in  Tacaticn,  and  otherwise  regulate  their  own  prac- 
tice as  may  be  neoessary  or  convenient  for  the  advancement  of  justice  and 
the  prevention  of  delays  in  proceedings.''  ^,  918. 

The  Supreme  Coart  has  in  various  particulars  exercised  the  XK>wer  of 
regulating  the  equity  and  admiralty  practice  in  said  inferior  coarts;  but  has 
left  them  in  other  respects  to  regulate  such  practice  as  freely  as  the  statute 
allows. 

Equity  role  89  provides  that,  **The  circuit  courts  (both  judges  concurring 
therein )  may  make  any  other  and  further  rules  and  regulations  for  the  prac- 
tice, proceedings,  and  process,  mesne  and  final,  in  their  respective  districts, 
not  inconsistent  with  the  rules  hereby  prescribed,  in  their  discretion,  and 
from  time  to  time  to  alter  and  amend  the  same/' 

Admiralty  role  46  provides:  *'In  all  cases  not  provide<l  for  by  the  fore- 
going roles,  the  district  and  circoit  coorts  are  to  regulate  the  practice  of  the 
isaid  ooorts  respectively,  in  soch  manner  as  they  shall  deem  mt.st  expeilient 
for  the  doe  administration  of  jostice  in  soits  in  admiralty." 

Eqoity  rule  90:  "In  all  cases  where  the  rules  prescribed  by  this  court  or 
by  the  circuit  ooort  do  not  apply,  the  practice  of  the  circuit  coort  shall  be 
regolated  by  the  present  practice  of  the  High  Court  of  Chancery  in  England, 
80  far  as  the  same  may  reasonably  be  applied  consistently  with  the  local  cir- 
cumstances and  local  convenienees  of  the  district  where  the  ci)urt  is  held,  not 
as  positive  rules,  but  as  furnishing  just  analogies  to  regulate  the  practice.'* 

24  VOL.  I.  KENT.  369 
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and  Bcienoes;  adverais  perfugium  ac  solatium  prcebeni ;  delectant 
domi,  non  impediunt  foris;  pemoctant  nobiscum^  peregrinantur^ 
rusticantur.  To  ase  the  words  of  the  learned  JDrist  to  whom  I 
have  already  alladed  (a),  ^'we  live  in  the  midst  of  the  common 
law,  we  inhale  it  at  every  breath,  imbibe  it  at  every  pore;  we 
meet  with  it  when  we  wake,  and  when  we  lay  down  to  sleep,  when 
we  travcd  and  when  we  stay  at  home;  and  it  is  interwoven  with 
the  very  idiom  that  we  speak;  and  we  cannot  learn  another  system 
of  laws,  without  learning,  at  the  same  time,  another  language." 
II.  The  jurisdiction  of  the  federal  courts  rcUione  personarum, 
and  depending  on  the  relative  character  of  the  litigant  parties, 
has  been  the  subject  of  much  judicial  discussion.  The  Constitu- 
tion gives  jurisdiction  to  the  federal  courts  of  all  suits  between 
aliens  and  citizens,  and  between  resident  citizens  of  different 
states  (6),^  and  we  have  a  serie9  of  judicial  decisions  on  that  sub- 
ject. If  the  case  arises  under  the  Constitution,  laws,  or  ureaties 
of  the  Union,  it  is  immaterial  who  may  be  parties,  for  the  sub- 
ject matter  gives  jurisdiction;  and  if  it  arises^between  aliens  and 
citizens,  or  between  citizens  of  different  states,  it  is  immaterial 
what  may  be  the  nature  of  the  controversy,  for  the  character  of 
the  parties  gives  jurisdiction. 

Jurisdiction  when  an  Alien  is  a  Party.— In  Bingham  v. 

Cabot  (c),  the  Supreme  Court  held,  that  it  was  necessary 
[  *  344  ]  to  set  forth  the  citizenship  of  the  respective  *  parties, 

or  the  alienage  when  a  foreigner  was  concerned,  by  posi- 
tive averments,  in  order  to  bring  the  case  within  the  jurisdiction 
of  the  circuit  court ;  and  that  if  there  was  not  a  sufficient  allega- 
tion for  that  purpose  on  record,  no  jurisdiction  of  the  suit  would 
be  sustained.     The  same  doctrine  was  maintained  in   Turner  v. 

Enville  (d),  and  in  Turner  v.  The  Bank  of  North  America  (e); 

■ 

(a)  Dti  Ponceau  on  Jurisdiction,  p.  91.  See,  also,  1  Story^s  Comm.  on  the 
CiMtitution,  140,  141.  Vol.  ii.  p.  264 — 268.  The  learned  commentator,  in 
tlie  volnme  last  cited,  ably,  and  in  my  opinion,  satisfactorily  contends,  that 
tlie  common  law,  in  the  absence  of  positive  statute  law,  regulate.s,  interprets, 
and  controls  the  powers  and  duties  of  the  court  ol  impeachments  under  the 
Constitution  of  the  United  States;  and  though  the  common  law  cmnot  be 
the  foundation  of  a  jurisdiction,  not  given  by  the  Constitution  or  laws,  that 
jurisdiction,  when  given,  attaches,  and  is  to  be  exeicised  according  to  the 
rules  of  the  common  law.  Were  it  otherwise,  there  would  be  nothing  to 
exempt  us  from  an  absolute  despotism  of  opinion  and  practice. 

(h)  licssee  of  Butler  r.  Famsworth,  4  WasJt.  dr.  Rep.  101. 

(e)  3  DaUaa,  382. 

(d)  4  Ibid.  7.  {€)  4  IhUL  8. 

*  See  ante,  p.  295,  n.  3. 
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aad  it  was  declared,  that  the  cutstiit  oonrt  was  a  cotirt  of  limited 
jarisdiction,  and  had  cognizanoe  onlj  of  a  few  cases  -specially 
circumstaDced,  and  that  the  fair  presumption  was,  that  a  canse 
was  without  its  jarisdiction,  till  the  contrary  appeared/    .Upon 
that  principle  the  rale  was  foanded,  making  it  necessary  to  set 
forth,  upon  the  record  of  the  circuit  court,  the  facts  or  £rcum- 
stanoes  which  gave  jurisdiction,  either  expressly,  or  in  such  man- 
ner as  to  render  them  certain  by  legal  intendment.     It  is  neces- 
sary, therefore,  where  the  defendant  appears  to  be  a  citizen  of 
one  state,  to  show,  by  averment,  that  the  plaintiff  is  a  citizen  of 
some  other  state,  or  an  alien;  or,  if  the. suit  be  upon  a  promis* 
Borj  note,  by  the  endorsee,  to  show  that  the  original  payee  was 
so;  for  it  is  his  description,  as  well  as  that  of  the  endorseei  which 
gives  the  jarisdiction.     But  an  alien  cannot  sue  a  citizen  in  the 
circuit  coart  of  the  United  States,  if  the  latter  be  at  the  time  a 
resident  in  a  foreign  country,  notwithstanding  he  has  property 
in  the  district  which  might  be  attached     No  compulsory  process, 
under  the  judiciary  act  of  1789,  lies  against  a  person  who  is  not 
at  the  time  an  inhabitant  of,  or  is  not  found  in,  the  district  in 
which  the  process  issues  (a).'  « 

Between  Citizens  of  Different  States. — ^The  judiciary  act  of 
1780,  sec.  11,  ^ves  jurisdiction  to  the  circuit  court  when  an  alien 
is  a  party;  *  and  it  was  decided  in  Mossman  v.  Higginson  (6),  that 
the  jurisdiction  was  confined  to  the  case  of  suits  between  citizens 
and  foreigners,  and  did  not  extend  to  suits  between  alien 
and  alien;  and  *that  if  it  appeared  on  record  that  the  [^845  ] 
one  party  was  an  alien,  it  must  likewise  appear  affirma- 
tiyely  that  the  other  party  was  a  citizen.  So,  again,  in  Course  y. 
Stead  (c),  it  was  decided  to  the  same  effect.     The  principle  is, 

(a)  Pioquet  v.  Swan,  5  Mason* $  Rep.  35.  (b)  4  DaUfnt,  12. 

(c)  4  Jbid.  22.  The  omission  of  the  above  ayerments,  or  any  other  reqniMte 
to  give  jarisdiction,  is  matter  of  substance,  and  not  cared  by  verdict,  nor 
amendable  after  veitlict.  1  Paine^B  Eep.  486,  604.  Jackson  v,  Twentyman, 
2  Peien*  U.  8,  Sep.  136. 

^  To  the  same  effect  see  Peper  r.  Fordycc,  119  U.  8.  469,  471  (1886).  The 
foregoing  cases  were  bronght  befoie  the  Supreme  Coart  by  writ  of  error  to  or 
appeal  from  circuit  courts.  Where  suit  is  brought  in  the  courts  of  NV\y 
York  state,  upon  judgment  obtained  in  a  district  or  circuit  court  of  the 
United  States,  the  jurisdiction  of  this  court  need  not  be  «hown  by  matter  . 
upon  the  face  of  the  record,  but  will  be  presumed  until  the  contrary  bo 
proved.  Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  2.54,  200  (1853);  MntHrm 
r.  Burt,  9  Hun.  470,  471  (1876).  The  circuit  courts  **are  courts  of  limiUd^ 
though  not  of  tn/enor  jurisdiction."    See  ante^  p.  303. 

*  For  provisions  of  later  acts  on  this  point,  see  anU  p.  302,  n.  31« 

*  See  ante,  p.  302,  n.  29. 
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that  it  most  appear  upon  the  record,  that  the  character  of  the 
parties  supports  the  jurisdiction;  and  the  points  in  that  case  were 
re-asserted  in  Montalet  v.  Murray  (a),  and  in  Hodgson  v.  Bower- 
bank  (b)y  and  in  Sullivan  v.  The  Fulton  Steam-Boat  Company  {c). 
In  Maxfield  v.  Ijevy  (d),  the  question  of  jurisdiction  arising  from 
the  character  of  the  parties,  was  discussed  in  the  circuit  court  in 
Pennsylvania,  and  the  court  animadverted  severely  upon  an  at- 
tempt to  create  a  jurisdiction  by  fraud,  contrary  to  the  policy  of 
the  Constitution,  and  the  law.  The  suit  was  an  ejectment  between 
citizens  of  the  same  state,  to  try  title  to  land;  and  to  give  juris- 
diction to  the  circuit  court,  a  deed  was  given,  collusively,  and 
without  any  consideration,  to  a  citizen  of  another  state,  for  the 
sole  purpose  of  making  him  a  nominal  plaintiff,  in  order  to  give 
the  federal  court  jurisdiction.  The  court  dismissed  the  suit,  and 
observed,  that  the  Constitution  and  laws  of  the  United  States  had 
been  anxious  to  define  by  precise  boundaries,  and  preserve  with 
great  caution,  the  line  between  the  judicial  authority  of  the 
Union,  and  that  of  the  individual  states.  No  contrivance  to  de- 
feat the  law  of  the  land,  and  .create  jurisdiction  by  fraud,  could 
be  tolerated  (e).  But  if  a  citizen  of  one  state  thinks  proper  to 
change  his  domicil,  and  remove  with  his  family  to  another  state., 

not  colourably,  but  permanently,  and  with  a  bona  fide 
[  *  346]  intention  to  reside  there,  *  even  though  his  object  ¥ras 

to  avail  himself  of  the  jurisdiction  of  the  federal  courts, 
he  becomes  instantly  a  citizen  of  the  other  state,  and  may  sue  as 
such  in  the  courts  of  the  United  States  (/).,**^ 

(a)  4  Crantih,  46.  (b)  5  Ibid.  303. 

(c)  6  WJieaton,  450.     Dodge  v.  Perkins,  4  Mason^s  Rep.  435,  8.  P. 

(d)  4  Dallas^  330.  This  case  was  repudiated  by  Mr.  Justice  Story,  in  Briggs 
1?.  Fiench,  2  Sumner,  257,  as  being  erroneously  decided. 

(e)  The  same  doctrine  was  held  by  Judge  Washington  in  Hunt  v.  McNeil, 
1  Wa»h.  dr.  a  70,  83.  But  in  Briggs  r.  French,  2  Sumner,  251,  it  was  point- 
edly condemned,  and  the  judge  held  that  a  conveyance  of  land  by  a  citizen 
of  one  state  to  a  citizen  of  another,  for  the  purpose  of  enabling  the  latter  to 
maintain  a  suit  on  it  in  the  courts  of  the  United  States,  vested  a  legal  title, 
and  a  stranger  not  claiming  under  either  of  the  parties,  had  no  right  to  in- 
quire into  the  motive  of  the  conveyance. 

(/)  Lessee  of  CJooper  u.  Galbraith,  3  Wash.  dr.  Rep.  546.  Case  r.  Clarke, 
5  Mason'  8  Rep.  70.  Cartlett  r.  Pacific  Ins.  Co.  1  Paine^sRep.  594.  In  Briggs 
«.  French,  2  Sumner,  251,  it  was  held  that  it  was  sufficient  to  gi^e  jurisdic- 
tion to  the  federal  courts,  that  a  citizen  of  one  state  had  really,  and  not  mercdy 
nominally  removed  from  one  state  to  another,  though  his  motive  might  have 
been  to  prosecute  a  suit  in  the  courts  of  the  United  States.  It  was  sufficient 
if  the  plaintift  was  in  fact  a  citizen  of  one  state  and  the  defendant  of  anotlier. 
The  motive  of  the  removal  was  not  to  be  inquired  into. 

'**  Similarly  it  is  held,  that  *Hbe  motive  with  which  a  party  purchases 
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The  doctrine  in  the  original  case  of  Bingham  v.  Ciibotf  was 
again  confirmed  in  Abercrombie  t.  Dupuia  (a),  with  some  symp* 
toms  of  relactanoe;  and  it  would  seem,  that  the  court  was  not  en- 
tirely satisfied  with  the  precise  limits  in  which  their  jurisdiction 
bad  been  circomscribed,  and  embarrassed,  by  their  predecessors. 
Bat  in  Strawbridge  y.  Curtiaa  (6),  the  limitation  of  the  federal  ju- 
risdiction was  considered  as  being  still  mere  close  and  precise. 
The  Supreme  Court  declared,  that  where  the  interest  was  joint, 
and  two  or  more  persons  were  concerned  in  that  interest,  as  joint 
plaintifiPs,  or  joint  defendants,  each  of  them  must  be  competent  to 
sue,  or  liable  to  be  sued,  in  the  federal  courts;  and  the  suit  was  dis- 
missed in  that  case,  because  some  of  the  plaintiffs  and  defendants 
were  citizens  of  the  same  state  (c).  The  next  case  that  arose  on  this 
subject  was,  whether  a  corporation  was  a  citizen  within  the  meaning 
of  the  Constitution,  and  could  sue  in  the  federal  courts  in  conse- 
quence of  its  legal  character;  and  it  was  decided,  in  the  cases  of 
the  Hope  Insurance  Company  v.  Boardmany  and  of  the  Bank  of 
the  United  States  v.  Deveaux  (d),  that  a  corporation  aggregate  was 
not,  in  its  corporate  capacity,  a  citizen,  and  that  its  right  to  liti- 
gate in  the   federal   courts  depended   upon  the  character  of 

(a)  1  Craneh,  34a 
(6)  3  Ibid,  267. 

(c)  But  the  circuit  court  of  the  United  States  is  not  deprived  of  its  jnris- 
dictioD  arising  from  the  character  of  the  party,  by  joining;  with  an  alien  or 
citizen  of  another  state,  a  mere  nominal  party,  who  does  not  possess  the  reqai- 
site  character.  5  Cranch,  303.  8  IVheaton,  451.  1  Paine^s  Rep.  410.  It  has 
likewise  been  adjudged,  that  as'  the  conrts  of  Louisiana  do  not  proceed  ac- 
cording to  the  rules  of  the  common  law,  but  of  the  civil  law,  a  suit  muy  be 
brought  in  the  federal  courts  by  a  resident  alien  against  one  of  two  obligors, 
bound  severally  as  well  as  jointly,  who  resides  in  Louisiana,  though  the  other 
oUigor  retfides  in  another  slate.  The  rule  in  chancery  and  in  the  civil  law  is, 
that  if  the  court  can  make  a  decree  according  to  justice  and  equity  between 
the  parties  before  them,  that  decree  shall  not  be  withheld  because  a  party 
out  of  its  jurisdiction  is  not  made  a  defendant,  although  he  must  have  been- 
united  in  the  suit  had  he  been  within  reach  of  the  process  of  the  court.  This 
was  tiie  principle  of  that  decision.  Breedlove  t^.  Nicolet,  7  Feten^  U.  S,  Rep, 
413.  And  now  by  act  of  Congress  of  February  28th,  1839,  ch.  36,  if  there 
be  several  defendants,  and  any  one  or  more  of  thefn  is  not  an  inhabitant  of 
or  not  found  in  the  district  where  the  suit  is  brought,  and  does  not  volun- 
tarily appear,  the  court  may  entertain  jurisdiction,  and  proceed  against  the 
parties  properly  before  it. 

(d)  5  Craneh^  57,  61. 

property  or  a  claim  has  nothing  to  do  with  his  right  to  maintain  an  action 
thereon  or  thereabout "  in  the  federal  courts.  Neal  v.  Foster,  36  Fed.  Rep. 
29,  41  (1888).  *'  The  fiact  that  a  citizen  of  another  state  is  selected  as  ad- 
ministrator for  the  purpose  of  conferring  on  the  United  States  circuit  court 
jurisdiction  of  an  action  to  be  brought  by  him,  does  not  defeat  that  joriadio- 
tioQ,''    Goif's  Adm'r.  t^.  Norfolk  &  W.  B.  Ck>.,  Id.  299  (1888). 
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[  *  847  3  *the  individuals  who  composed  the  bodj  politic,  and 
which  character  most  appear  by  proper  averments  npon 
the  record  (a)."  Bat  a  corporation  aggregate,  composed  of  citi- 
zens of  one  state,  may  sne  a  citizen  of  another  state  in  the  cir- 
cait  court  of  the  United  States.  If  any  of  the  stockholders  are 
citizens  of  the  same  state  with  the  defendant,  the  federal  courts 
have  no  jurisdiction.  And  the  rule  relative  to  suits  originally  in- 
stituted in  the  courts  of  the  United  States,  requiring  all  the  in- 
dividuals composing  the  respective  parties^  to  possess  the  requi- 
site character  to  give  the  court  jurisdiction,  applies  equally  to 
suits  removed  from  the  state  courts  (6). 

With  respect  to  the  question  on  the  peculiar  right  of  the  Bank 
of  the  United  States  to  sue  in  the  federal  courts,  it  was  decided, 
in  reference  to  the  first  BanJ(  of  the  United  States,  that  no  right 
was  conferred  on  that  bank  by  its  act  of  incorporation  to  sue  in 
those  courts.  It  had  only  the  ordinary  corporate  capacity  to  sue 
and  be  sued;  and  being  an  invisible  artificial  being,  a  mere  legal 
entity,  and  not  a  citizen,  its  right  to  sue  must  depend  upon  the 

(a)  In  Breithaapt  v.  the  Bauk  of  Georgia,  1  Peters*  U.  S.  Rep,  238,  it  was 
there  held  that  a  bill,  to  give  jarisdiction,  must  state  that  the  Btockholdere 
were  citizens  of  Georgia. 

(h)  Ward  v.  Arredondo,  1  Paine' s  Rep.  410. 

"  The  doctrine  of  the  earlier  decisions,  as  stated  in  the  text,  followed  from 
the  fact  of  looking  into  the  actual  citizenship  of  the  members  of  the  corpora- 
tion. In  abandoning  that  doctrine,  the  later  decisions  have  necessarily 
adopted  the  legal  fiction,  that  the  members  of  a  corporation  are  citizens  <^ 
the  state  by  whose  authority  it  was  created.  In  Ohio  &  Mississippi  R.  R. 
Co.  V.  Wheeler,  1  Black,  296  (1861),  Taney,  C.  J.,  adopted  the  ooncluaion 
that  *'  >Arhere  a  corporation  is  created  by  the  laws  of  a  State,  the  legal  pre- 
sumption is,  that  its  members  are  citizens  of  the  State  in  which  alone  the 
corporate  body  has  a  legal  existence;  and  that  a  suit  by  or  against  a  corpora- 
tion, in  its  corporate  name,  must  be  presumed  to  be  a  suit  by  or  against 
citizens  of  the  State  which  created  the  corporate  body;  and  that  no  averment 
or  evidence  to  the  contrary  is  admissible,  for  the  purposes  of  withdrawing  the 
suit  from  the  jurisdiction  of  a  court  ol  the  United  States."  The  same  prin- 
ciple applies  to  the  removal  of  causes  from  state  to  federal  courts.  W^ilson 
*r.  Western  Union  Tel.  Co.,  34  Fed,  Rep.  561  (1888). 

Concerning  the  citizenship  of  national  banks,  the  following  provision  is 
made:  *' That  all  national  banking  associations  established  under  the  laws 
of  the  United  States  shall,  for  the  purposes  of  all  actions  by  or  against  them, 
real,  personal,  or  mixed,  and  all  suits  in  equity,  be  deemed  citizens  of  the 
States  in  which  they  are  respectively  located;  and  in  such  (uses  the  circuit 
and  district  courts  shall  not  have  jurisdiction  other  than  such  as  they  would 
have  in  cases  between  individual  citizens  of  the  same  state. 

*'  The  provisions  of  this  section  shall  not  be  held  co  affect  the  jurisdiction 
of  the  courts  of  the  United  States  in  cases  commenced  by  the  United  States 
or  by  direction  of  any  officer  thereof,  or  cases  for  winding  up  the  affairs  of 
any  such  bank."  Act  of  March  3,  1887,  c.  373,  i  4.  24  Stat,  at  L.  554,  55r>, 
re-enacted  in  act  of  Aug.  13,  1888,  c.  866,  3  4.  As  to  the  application  of  the 
last  clause,  see  Armstrong  v,  Trautman,  36  Fed.  Rep.  275,  276  (1888). 
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character  of  the  individuals  of  which  it  is  composed.  The  Ck>n- 
Btitntiou  of  the  United  States  supposed  apprehensions  might  ex- 
ist, that  the  tribunals  of  the  states  would  not  administer  justice 
as  impartially  as  those  of  the  nation,  to  parties  of  every  descrip- 
tion, and  therefore  it  established  national  tribunals  for  the  dieei- 
sion  of  controversies  between  aliens  and  a  citizen,  and  between 
citizens  of  different  states.  The  persons  whom  a  corporation  re- 
presents may  be  aliens  or  citizens,  and  the  controversy  is  between 
persons  suing  by  their  corporate  name  for  a  corporate  right,  and 
the  individual  defendant.  Where  the  members  of  the  corpora- 
tion are  aliens,  or  citizens  of  a  different  state  from  the 
opposite  party,  they  come  *within  the  reason  and  terms  of  [  *  348  ] 
the  jurisdiction  of  the  federal  courts.  The  court  can  look 
beyond  the  corporate  name,  and  notice  the  character  of  the  mem- 
bers, who  are  not  considered,  to  every  intent,  as  placed  out  of 
view,  and  merged  in  the  corporation.  Incorporated  aliens  may 
sne  a  citizen,  or  the  incorporated  citizens  of  one  state  may  sue  a 
citizen  of  another  state,  in  the  federal  courts,  by  their  corporate 
name,  and  the  controversy  is  substantially  between  aliens  and 
a  citizen,  or  between  the  citizens  of  one  state  and  those  of  an- 
other. In  that  case,  the  president,  directors,  and  company,  of  the 
Bank  of  the  United  States  averred,  that  they  were  citizens  of 
Pennsylvania,  and  that  the  defendants  were  citizens  of  Georgia; 
*  and  this  averment,  not  traversed  or  denied,  was  sufficient  to  sus- 
tain the  suit  in  the  circuit  court  In  suits  by  the  Bank  of  the 
United  States  of  1816,  such  an  averment  is  not  necessary,  be- 
cause the  act  incorporating  the  bank  (a)  authorizes  it  to  sue  and 
be  sued  in  the  circuit  courts  of  the  United  States,  as  well  as  in 
the  state  courts.  Without  such  an  express  provision,  it  would 
have  been  difficult  for  the  Bank  of  the  United  States  ever  to  have 
sued  in  the  federal  courts,  if  the  fact  of  citizenship  of  all  the  mem- 
bers was  to  be  scrutinized,  for  there  were  probably  few  or  Yio 
states  which  had  not  some  stockholder  of  the  bank  a  resident  citi- 
zen (&).  It  was  indispensable  for  Congress  to  have  provided 
specially  for  a  jurisdiction  over  suits  in  which  the  bank  was  con- 
cerned, or  no  jurisdiction  could  well  have  been  sustained.  It  was 
truly  observed  by  the  Supreme  Court,  that  if  the  Bank  of  the 

(fl)  Ad  of  Congreaa^  April  10,  1816,  sec.  7. 

{b)  0»born  v.  United  States  Bank,  9  Wheaton,  738.    United  Slates  Bank  v. 
Planter's  Bank,  9  Wheaion,  904. 
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United  States  oonld  not  sue  a  person  who  was  a  citizen  of  the 
same  state  with  any  one  of  its  members,  in  the  circuit  conrts,  this 
disability  would  defeat  the  power. '^ 

A  trustee  who  holds  the  legal  interest,  is  competent 
[*349  ]  to  *  sue  in  right  of  his  own  character  as  a  citizen  or 

alien,  as  the  case  may  be,  in  the  federal  courts,  and 
without  reference  to  the  character  or  domicil  of  his  cestui  que 
tnistj  unless  he  was  created  trustee  for  the  fraudulent  purpose  of 
giving  jurisdiction  (a).  This  rale  equally  applies  to  executors 
and  administrators,  who  are  considered  as  the  real  parties  in  in- 
terest; but  it  does  not  apply  to  the  case  of  a  general  assignee  of 
an  insolvent  debtor,  and  he  cannot  sue  in  the  federal  courts,  if 
his  assignor  could  not  have  sued  there.  The  11th  section  of  the 
judiciary  act  will  not  permit  jurisdiction  to  vest  by  the  assignment 
of  a  chose  in  action^  (cases  of  foreign  bills  of  exchange  excepted,) 
unless  the  original  holder  was  entitled  to  sue; "  and  whether  the 
assignment  was  made  by  the  act  of  the  party,  or  by  operations  of 
law,  makes  no  difference  in  the  case.  An  executor  or  adminis- 
trator is  not  an  assignee,  within  the  meaning  of  the  11th  section 
of  the  judiciary  act  (6). 

With  respect  to  the  District  of  Ck>lambia,  and  to  the  territo- 
rial districts  of  the  United  States,  they  are  not  states,  within  the 
sense  of  the  Ck>nstitution  and  of  the  judiciary  act,  so  as  to  enable 
a  citizen  thereof  to  sue  a  citizen  of  one  of  the  states  in  the  fed- 
eral courts.  However  extraordinary  it  might  seem  to  be,  that 
the  courts  of  the  United  States,  which  were  open  to  aliens,  and 
to  the  citizens  of  every  state,  should  be  closed  upon  the  inhabi- 
tants of  those  districts,  on  the  construction  that  they  were  not 
citizens  of  a  etatCj  yet,  as  the  court  observed,  this  was  a  subject 

for  legislative,  and  not  for  judicial  consideration  (c). 
[*350]       *If  the  jurisdiction   of  the   circuit  court  between 

citizens  of  different  states  has  once  vested,  it  is  not  di- 

(d)  Chappedelaine  v.  Dechenenx,  4  Cranch^  306,  308.  Browne  r.  Strode.  5 
Oa«c/i,-303.     See,  also,  5  Craneh,  91 ;  and  Childress  r.  Emory,  8  frAra/on,  642, 

(6)  Serer.  Pilot.  6  Cranch,  332.  Mayer  t:.  Foulkrod,  4  Wash,  Cir,  Hep.  349. 

(c)  The  term  state  in  the  sense  of  the  Constitntion,  applies  only  to  the 
members  of  the  American  oonfedentcy,  and  does  not  extend  to  a  territory  of 
the  United  States.  Seton  v.  Hanham,  £.  M.  Charlton's  Geo.  Rep.  374.  Hep- 
bum  v.  Ellzey,  2  Cranch^  445.  Corporation  of  New  Orleans  v.  Winter,  1 
W7ieaton,9^. 

^^  As  to  citizenship  of  national  banks,  see  an^e,  p.  347,  n.  11 ;  as  to  their 
history,  see  ante,  p.  254,  n.  5. 

"  See  similar  provisions  of  later  acts,  atUe^  p.  3(12,  n.-  31 
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Tested  by  a  sabeeqaent  change  of  domicil  of  one  of  the  patties, 
and  his  remoYal  into  the  same  state  with  the  adverse  party,  pen- 
dente lite  (a).  The  jurisdiction  depends  upon  the  state  of  things 
at  the  time  the  action  is  brought  So,  an  endorsee  of  a  note,  who 
resides  in  one  state,  may  sue  his  immediate  endorser,  who  resides 
in  another  state,  though  that  immediate  endorser  and  the  maker 
be  residents  of  the  same  state.  The  endorsement  is  a  new  con- 
tract between  the  parties  to  the  record,  qnite  distinct  from  the 
original  note  (6). 

Jurisdiction  where  a  State  is  Interested,  and  not  a  Party 

on  Record. — The  case  ^  of  Osbom  v.  The  Bank  of  the  United 
States  (c),  brought  into  view  important  principles  touching  the 
constitutioikal  jurisdidtion  of  the  federal  courts  where  a  state 
claimed  to  be  essentially  a  party.  The  court  decided,  that  the 
circuit  courts  had  lawful  jurisdiction,  under  the  act  of  Congress 
incorporating  the  national  bank,  of  a  bill  in  equity  brought  by 
the  bank  for  the  purpose  of  protecting  it  in  the  exercise  of  its 
franchises,  which  were  threatened  to  be  invaded  under  a  law  of 
the  state  of  Ohio;  and  that  as  the  state  itself  could  not  be  made 
a  party  defendant,  the  suit  might  be  maintained  against  the  of- 
ficers and  agents  of  the  state  who  were  intrusted  with  the  exe- 
cution of  such  laws. 

As  the  amendment  to  the  Constitution  prohibited  a  state  to  be 
made  a  party  defendant  by  individuals  of  other  states, ^^  the  court 
felt  the  pressure  and  difficulty  of  tbe  objection,  that  the  state  of 
Ohio  was  substantially  a  party  defendant,  inasmuch  as  the  pro- 
cess of  the  court  in  the  suit  acted  directly  upon  the  sta<^«,  by  re- 
straining ita  officers  from  executing  a  law  of  the  state.  The  di- 
rect interest  of  the  state  in  tbe  suit  was  admitted,  but  the  ob- 
jection, if  it  were  valid,  would  go,  in  its  consequences, 
completely  to  destroy  the  powers  of  *  the  Union.  If  [  *  351  ] 
the  federal  courts  had  no  jurisdiction,  then  the  agents 
of  a  state,  ui^der  an  unconstitutional  law  of  the  state,  might  ar- 
rest the  execution  of  any  law  of  the  United  States.  A  state 
might  impose  a  fine  or  penalty  on  any  person  employed  in  the 
execution  of  any  law  of  the  Union,  and  levy  it  by  a  ministerial 

(a)  Morgan  v.  Morgan,  2  WheaUm,  200.     Clarke  v.  Matbewaon,  12  Petcrn, 
164. 
(6)  Yonng  v.  Brvan,  6  Whoaton^  146.     MoUan  v,  Torrance,  9  WheatoUy  5:S7. 
(c)  9  Whealon,  738. 
'■Beeanle,  pp.  296,  297. 
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officer,  withoat  the  sanction  even  of  its  own  courts.  All  the 
yarioos  pablio  officers  of  the  United  States,  snch  as  the  carrier 
of  the  mail,  the  collector  of  the  revenue,  and  the  marshal  of  the 
district,  might  be  inhibited,  ander  rainons  penalties,  fix>m  the 
performance  of  their  respective  duties.  And  if  the  oonrts  of  the 
United  States  cannot  rightf  ally  protect  the  agents  who  execate 
every  law  anthorized  by  the  Constitution,  from  the  direct  actioD 
of  state  agents  in  the  collection  of  penalties,  they  could  not  right- 
fully protect  those  who  execute  any  law.  The  court  insisted,  that 
there  was  no  such  deplorable  failure  of  jurisdiction,  and  that  the 
federal  judiciary  might  rightfully  protect  those  employed  in  car- 
rying into  execution  the  laws  of  the  Union  from  the  attempts  of 
a  particular  state,  by  its  agents,  to  resist  *the  execution  of  those 
laws.  It  may  use  preventive  proceedings,  by  injunction  or  other- 
wise, against  the  agents  or  officers  of  the  state,  and  authorize 
proceedings  against  the  very  property  seized  by  the  agent;  and 
the  court  concluded,  that  a  suit  brought  against  individdals  for 
any  cause  whatever,  was  not  a  suit  against  a  statCy  in  the  sense  of 
the  Constitution.  The  Constitution  contemplated  a  distinction 
between  cases  in  which  a  state  was  interested,  and  those  in  which 
it  was  a  party;  and  to  be  a  party  for  the  purpose  of  jurisdictioD, 
it  is  necessary  to  be  one  upon  record.  The  Constitution  only  in- 
tended a  party  on  record,  and  to  be  shown  in  the  first  instance 
by  the  simple  inspection  of  the  record,  and  that  is  what  is  intended, 
in  all  cases  where  jurisdiction  depends  upon  the  party. 

The  question*  of  jurisdiction  depending  upon  the  character  and 
residence   of   parties,  came  again  into   discussion  in  the  case 

of  The  Bank  of  the  United  States  v.  The  Planter's 
[*852  3  *  Bank  of  Georgia  (a),  and  it  was  decided  that  the 

circuit  courts  had  jurisdiction  of  suits  brought  by  the 
Bank  of  the  United  States  against  a  state  bank,  notwithstanding* 
the  state  itself  was  a  stockholder,  together  with  private  individu- 
als who  were  citizens  of  the  same  state  with  some  of  the  stock* 
holders  of  the  Bank  of  the  United  States.  It  was  declared, 
that  the  state  of  Georgia  was  not  as  a  state,  to  be  deemed  a  party 
defendant,  though  interested  as  a  stockholder  in  the  defence* 
The  state,  so  far  as  concerned  that  transaction,  was  divested  of 

(a)  9    Wheai*m,  904.     Bank  of  Kentucky  r.  Wister.  2  Pefera*  U,  S.  Rrjr 
318,  S.  P.     In  this  last  ca«e  it  was  decided  that  an  incorporated  bank  waa 
snable,  thonpch  the  whole  property  and  control  of  the  bank  belcnged  to  the 
state  incorporating  it. 
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its  sovereign  character,  and  took  that  of  a  private  citizen,  and 
this  principle  applies  to  every  case  in  which  the  government  be- 
oomes  a  partner  in  any  trading  company  (a). 

We  have  seen  how  far  the  conrts  of  United  States  have  a  com- 
mon law  jnrisdiction;  and  it  appears  to  have  been  wholly  dis- 
claimed in  criminal  cases;"  and  the  tme  distinction  would  seem 
to  be,  that  all  federal  jurisdiction  in  civil  and  criminal  cases, 
must  be  derived  from  the  Constitution  and  the  laws  made  in  pur- 
suance of  it;  and  that  when  the  jurisdiction  is  vested,  the  princi- 
ples of  the  common  law  are  necessary  to  the  due  exercise  of  that 
jurisdiction."  We  havH  seen,  likewise,  with  \vhat  caution,  and 
within  what  precise  limits,  the  federal  courts  have  exercised  juris- 
diction, in  oontroversies  between  citizens  and  aliens,  and  between 
citizens  of  different  states.  In  the  next  lecture,  we  shall  enter 
npon  a  particular  examination  of  the  powers  and  claims  of  the 
federal  courts,  relative  to  admiralty  and  maritime  jurisdiction. 

(a)  Story,  J.,  11  POers,  349. 
^8eeanU,  pp.  331-^1. 
■^See  ante,  pp.  339,  342, 
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[  *  863  ]  •  LECTURE  X VIL 

OF  THE  DISTRICT  AND  TERRITORIAL  COURTS  OP  THE  UNITED 

STATES. 

The  district  courts  act  as  conrts  of  common  law,  and  also  as 
courts  of  admiralty. 

Admiralty  Jurisdiction  of  the  District  Oourts. — A  dis- 
tinction is  made  in  England  between  the  instance  and  the  prize 
court  of  admiralty.  The  former  is  the  ordinary  admiralty  court, 
but  the  latter  is  a  special  and  extraordinary  jnrisdiction;  and 
although  it  be  exercised  by  the  same  person,  it  is  in  no  way  con- 
nected with  the  former,  either  in  its  origin,  its  mode  of  proceed- 
ing, or  the  principles  which  govern  it  To  constitute  the  prize 
court,  or  to  call  it  into  action  in  time  of  war,  a  special  commis- 
sion issues,  and  the  court  proceeds  summarily,  and  is  governed 
by  general  principles  of  policy,  and  the  law  of  nations.  ThiH 
was  the  doctrine  of  the  English  court  of  king's  bench,  as  declared 
by  Lord  Mansfield  in  Lindo  v.  Rodney  (a);  and  though  some 
parts  of  his  learned  and  elaborate  opinion  in  that  case  do  not 
appear  to  be  very  clear  and  precise  on  the  point  concerning  the 
difference  in  the  foundation  of  the  powers  of  the  instance  and  of  the 
prize  court  of  admiralty,  yet  I  Fhould  infer  from  it  that  the  judge 
of  the  English  admiralty  requires  a  special  commission,  distinct 
from  his  ordinary  commission,  to  enable  him,  in  time  of  war,  to 
assume  the  jurisdiction  of  prize.  The  practice  continues  to  this 
day,  of  issuing  a  special  commission,  on  the  breaking  out  of  hos- 
tilities, to  the  commissioners  for  executing  the  office  of  lord  high 
admiral,  giving  them  jurisdiction  in  prize  cases  (&). 

The  division  of  the  court  of  admiralty  into  two  courts  is  said 
not  to  have  been  generally  koown  to  the  common  lawyers  of 
England  before  the  case  of  Lindo  v.  Rodney;  and  yet  it  appears, 
from  the  research  made  in  that  case,  that  the  prize  jurisdiction 

(a)  Doug.  Rep.  613,  note. 

(5)  Ex  parte  Lynch,  1  Maddock'n  Rep,  15. 
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was  established  from  the  earliest  periods  of  the  English  jadieial 
history.  The  instance  ooort  is  the  ordinBiy  and  appropriate  ooori 
of  admiralty,  and  takes  cognizance  of  the  general  sabjeots  of  ad- 
miralty jnrisdictioD,  and  it  proceeds  according  to  the  ciYil  and 
maritime  law.  The  prize  conrt  has  exclusive  cognizance  of  mat- 
ters of  prize  and  matters  incidental  thereto,  and  it  proceeds  to 
hear  and  determine  according  to  the  conise  of  the  admiralty  and 
the  law  of  nationa.  The  distinction  between  these  two  courts,  or 
rather  between  these  two  departments  of  the  same  conrt,  is  kept 
op  thronghont  all  the  proceedings;  ard  the  appeals  from  the  de- 
crees of  these  two  jarisdictions  are  distinct,  and  made  to  separate 
tribunals.  The  appeal  from  the  instance  court  lies  to  delegatesi 
bat  from  the  prize  court  it  lies  to  the  lords  commissioners  of  ap- 
peals  in  prize  causes,  and  who  are  appointed  for  that  special  pur- 
poea 

Such  is  the  distinction  in  England  between  the  instance  and 
the  prize  court  of  admiralty;  and  in  the  case  of  Ex  parte  Lynch  (a), 
it  was  held,  that  the  jnrisdiction  of  the  admiralty  as  a  prize  court 
did  not  cease  with  the  war,  but  extended  to  all  the  incidents  of 
prize,  and  to  an  indefinite  period  after  the  war.  It  remains  to 
see  how  far  that  distinction  is  known  or  preserved  in  the.  jnris- 
diction of  our  district  courta 

It  is  said  by  a  judge,  who  must  have  been  well  acquainted  with 
this  subject,  (for  he  was  registrar  of  a  colonial  court  of  admiralty 
before  our  revolution,)  that  this  distinction  between  the  instance 
and  the  prize  court  was  not  known  to  our  admiralty  proceedings 
under  the  colony  administrations  (6).  In  the  case  of  Jenning8 
V.  Carson  (c),  the  district  conrt  of  Pennsylvania,  in  1792,  de- 
cided, that  prize  jurisdiction  was  involved  in  the  general  delega- 
tion of  admiralty  and  maritime  powers,  and  that  Congress,  by 
the  judiciary  act  of  1789,  meant  to  convey  to  the  district  courts 
all  the  powers  appertaining  to  admiralty  and  maritime  jurisdic- 
tion, including  that  of  prize.  Prize  jurisdiction  was  inherent  in 
a  court  of  admiralty,  though  it  was  of  course  a  dormant  power 
until  called  into  activity  by  the  occurrence  of  war. 

District  Ooorts  are  Equally  Instance  and  Prize  Ooorts.  — 

But  notwithstanding  this  early  decision  in  favour  of  the  plenary 

[a)  1  Maddock^n  Rep.  15. 
(h\  1  Peiers'  Adm.  Rep.  5,  6. 
{e)  1  Peters'  Aihn.  Rep.  1. 
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jorisdiction  of  the  district  courts  as  conrts  of  admiralty,  there  "vts.^ 
great  doabt  entertained  in  this  country,  about  the  year  1703, 
whether  the  district  courts  had  jurisdiction  under  the  act  of  Ck)D- 
gress  of  1789,  as  prize  courts.  The  district  court  of  Maryland 
decided  against  the  jurisdiction,  and  that  decree  was  affirmed  on 
appeal  to  the  circuit  <:ourt,  on  the  ground  that  a  prize  cause  was 
not  a  civil  cause  of  admiralty  jurisdiction,  but  rested  on  theju^ 
belli,  and  that  there  was  no  prize  court  in  existence  in  the  United 
States.  The  same  question  was  carried  up  to  the  Supremo  Court 
of  the  United  States  in  Febraary,  1794,  in  the  case  of  Glass  t. 
The  Sloop  Betsy  (a),  and  was  ably  discussed.  The  Supreme 
Court  put  an  end  at  once  to  all  these  difficulties  about  jurisdic- 
tion, by  declaring  that  the  district  courts  of  the  United  States 
possessed  all  the  powers  of  courts  of  admiralty,  whether  consid- 
ered as  instance  or  as  prize  courts. 

In  the  case  of  The  Emulous  (&),  the  circuit  court  in  Massachu- 
setts was  inclined  to  think,  that  the  admiralty,  from  time  im- 
memorial, had  an  inherent  jurisdiction  in  prize,  because,  if  we  ex- 
amine the  most  venerable  relics  of  ancient  maritime  jurispru- 
dence, we  shall  find  the  admiralty  in  possession  of  prize  jurisdic- 
tion, independent  of  any  known  special  commission.     It  seems  to 

have  always  constituted  an  ordinary,  and  not  an  extra- 
[  *  356  ]  ordinary  branch  of  the  adn^iralty  powers  ;  *  and  it  is  to 

be  observed,  that  Lord  Mansfield  leaves  the  point  un- 
certain, whether  the  prize  and  the  instance  jurisdictions  were 
coeval  in  antiquity,  or  whether  the  former  was  constituted  by 
special  commission.  Be  that  as  it  may,  the- equal  jurisdiction  of 
the  admiralty  in  this  country,  as  an  instance  and  as  a  prize  court, 
is  now  definitively  settled;  and  if  the  prize  branch  of  the  jurisdic- 
tion of  the  admiralty  be  not  known  in  time  of  peace,  it  is  merely 
because  its  powers  lie  dormant,  from  the  want  of  business  to  call 
them  into  action. 

There  is  no  pretence  of  claim  on  the  part  of  courts  of  common 
law,  to  any  share  in  the  prize  jurisdiction  of  the  courts  of  admi- 
ralty. It  is  necessarily  and  completely  exclusive ;  and  we  will 
first  take  a  view  of  the  jurisdiction  and  powers  of  the  district 
courts  in  prize  cases,  and  then  of  tbmr  ordinary  admiralty  jnris- 
diction.     As  prize  questions  are 'applicable  to  a  state  of  war,  and 

(a)  3  Daftfw,  6. 
(6)  1  GeUlison,  563. 
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are  governed  chiefly  by  the  rules  of  the  law  of  nations,  and  the 
usages  and  practices  of  the  maritime  powers,  I  do  not  propose  to 
enlarge  on  that  subject  My  object  will  be,  to  ascertain  the  exact 
jurisdiction  of  the  district  court,  in  all  its  various  powers  and 
complicated  character.  I  shall  consider,  (1. )  Its  character  as  a 
prize  court.  (2. )  As  a  court  of  criminal  jurisdiction  in  admi- 
ralty. (8.)  The  division  line  between  the  admiralty  and  the 
courts  of  common  law.  (4.)  Its  powers  as  an  instance  court  of 
admiralty.  (5.)  Its  jurisdiction  as  a  court  of  common  law,  and 
clothed  also  with  special  powers. 
Prize  Courts. — (1.)  Jurisdiction  of  the  prize  courts. 
The  ordinary  prize  jurisdiction  of  the  admiralty  extends  to  all 
captures  in  war,  made  on  the  high  seas.  I  know  of  no  other 
definition  of  prize  goods,  said  Sir  William  Scott,  in  the  case  of 
the  Tivo  Friends  (a),  than  that  they  are  goods 
^  taken  on  the  high  seas,  jure  belli,  out  of  the  hands  of  [  *  357  ] 
the  enemy.  The  prize  jurisdiction  also  extends  to  cap- 
tures in  foreign  ports  and  harbours,  and  to  captures  made  on  land 
by  naval  forces,  and  upon  surrenders  to  naval  forces,  either  solely, 
or  by  joint  operation  with  land  forces  (&).  It  extends  to  cap- 
tures made  in  rivers,  ports,  and  harbours,  of  the  captor's  own 
country.  But  as  to  plunder  or  booty  in  a  mere  continental  land 
war,  without  the  presence  or  intervention  of  any  ships  or  their 
crews,  Lord  Mansfield  admitted,  in  Lindo  y.  Rodney,  there  was  no 
case,  or  authority,  or  principle,  to  enable  him  to  bring  it  within 
the  cognizance  of  a  prize  court  (c).  The  prize  court  extends  also 
to  all  ransom  bills  upon  captures  at  sea,  and  to  money  received 
as  a  ransom  or  commutation,  on  a  capitulation  to  naval  forces 
alone,  or  jointly  with  land  forces  (d).  The  federal  courts  have 
asserted  for  the  prize  courts  in  this  country,  a  jurisdiction  equally 
as  ample  and  extensive  as  any  claimed  for  them  in  England'  In 
the  case  of  the  Emulous  (e),  though  the  court  gave  no  opinion 
as  to  the  right  of  the  admiralty  to  take  cognizance  of  mere  cap- 


(a)  1  Rob.  Rep,  228. 

{b)  Tiindo  V.  Rodney,  Doug.  Rep.  613,  note. 

(c)  In  the  case  of  Alexander  v.  The  Dnke  of  Wellington,  2  Rum.  <ft  Mylne, 
35,  Lord  Brougham  said  that  military  prize  rests  npon  the  same  principles 
of  law  as  prize  at  sea,  though  in  general  no  statute  passes  with  respect  to  it. 

{d)  Skips  taken  at  Genoa,  4  Rob,  Rep,  388.  Anthon  v.  Fisher,  Doug,  Rep, 
649.  note.    Maissonnaire  v,  Keating,  2  QaJliaon,  325. 

{e)  1  OattiMn,  563. 

'  See  Rev.  Stat,  i  563,  sahs.  8  and  9,  cited  anU,  p.  304,  n.  42. 
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tores  made  od  the  land,  exdasively  by  land  forces,  jet  it  was  de- 
clared to  be  very  clear,  that  its  jurisdiction  was  not  confined  to 
captures  at  sea.  It  took  cognizance  of  all  captures  in  creeks, 
havens,  and  rivers,  and  also  of  all  captures  made  on  land,  where 
the  same  had  been  made  by  a  naval  force,  or  by  co-0|  e'ration  with 
a  naval  force  ;  and  this  exercise  of  jurisdiction  was  settled  by 
the  most  solemn  adjudications.  A  seizure  may  therefore  be  made 
in  port,  in  our  own  country,  as  prize,  if  made  while  the  property 
was  water*bome.  Had  it  been  landed,  and  remained  on  land,  it 
would  have  deserved  consideration,  and  no  opinion  was  given, 
whether  it  coald  have  been  proceeded  against  as  prize, 
[  *  858  ]  under  the  admii:alty  jurisdiction,  or  whether,  *  if  liable 
to  seizure,  and  condemnation  in  our  courts,  the  remedy 
ought  not  to  have  been  pursued  by  a  process  applicable  to  muni< 
cipal  confiscations. 

It  is  understood  in  England,  that  the  admiralty,  merely  by  its 
own  inherent  powers,  never  exercises  jurie-diction  as  to  captures 
or  seizures,  as  prize,  made  on  shore,  without  the  co-operation  of 
naval  forces.  In  the  case  of  the  Ooster  Eems,  cited  by  Sir  Wil- 
liam Scott  in  the  case  of  the  Two  Friends  (a),  and  decided  by  the 
highest  authority,  that  of  the  lords  commissioners  of  appeal,  in 
1784,  it  was  held,  that  goods  taken  on  shore  as  prize,  where  there 
had  been  no  act  of  capture  on  the  high  seas,  were  not  to  bo  con- 
sidered as  prize,  and  that  the  prize  courts  had  no  jurisdiction  in 
such  a  case.  But  it  is  admitted,  that  if  the  jurisdiction  has  once 
attached,  and  the  goods  have  been  taken  at  sea,  they  may  be  fol- 
lowed on  shore  by  the  process  of  the  prize  court,  and  'ts  jurisdic- 
tion, over  them  still  continues.  In  this  respect,  the  prize  court 
seems  more  extensive,  and  to  hold  a  firmer  judsdiction,  than  the 
instance  court;  for,  as  to  cases  of  wreck  and  derelict,  if  the  goods 
are  once  on  shore,  or  landed,  the  cognizance  of  the  common  law 
attaches  (6). 

Though  the  prize  be  unwarrantably  carried  into  a  foreign  port, 
and  there  delivered  by  the  captors  upon  security,  the  priz  ^  court 
does  not  lose  its  jurisdiction  over  the  capture,  and  the  questions 
incident  to  it  (c).  So,  if  the  prize  be  lost  at  sea,  the  court  may, 
notwithstanding,  proceed  to  adjudication,  and  at  the  instance  of  the 


{a)  1  Rob,  Rep.  238. 

{lA  The  Two  Friends,  1  Rob,  Rep.  2:T7,  238. 

(c)  The  Peacock,  4  Rob.  Rep.  135. 
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captors  or  the  claimants  (a).     It  has  jarisdictioQ  likewise,  thongh 
the  prize  be  actaalJy  lying  within  a  foreign  neutral  territory.    This 
is  the  settled  law  of  the  prize  jarisdiction,  both  in  England  and  in 
this  coQDtrj.     The  principle  is,  that  the  possession  of  the  captor, 
thoagb  in  a  nentral  conntry,  is  considered  to  be  the  pos- 
session *  of  his  sovereign  and  sub  poteatate  curice  (6).  [  *  35d  ] 
Bat,  it  is  admitted,  that  if  possession  of  the  thing  seized 
be  actnally  as  well  as  constmctiyely  lost,  as  by  recapture,  escape, 
or  a  Tolnntary  discharge  of  the  captured  vessel,  the  jurisdiction 
of  the  prize  court  over  the  subject  is  loet^     Though  captured 
property  be  unjustifiably  or  illegally  converted  by  the  captors, 
the  jurisdiction  of  the  prize  court  over  the  case  continues;  but  it 
rests  in  the  sound  discretion  of  the  court,  whether  it  will  inter- 
fere in  favour  of  the  captors  in  such  cases;  and  it  is  equally  dis- 
cretionary in  all  cases  where  the  disposition  of  the  captured  ves- 
sel and  crew  has  not  been  according  to  duty  (c).     The  prize  court 
may  always  proceed  in  rem,  whenever  the  prize,  or  the  proceeds 
of  the  prize,  can  be  traced  to  the  hands  of  any  person  whatever; 
and  this  it  may  do,  notwithstanding  any  stipulation  in  the  nature 
of  bail  had  been  taken  for  the  property.     And  it  is  a  principle 
perfectly  well  settled,  and  constantly  conceded  and  applied,  that 
prize  courts  have  exclusive  jurisdiction,  and  an  enlarged  discre- 
tion, as  to  the  allowance  of  freight,  damages,  expenses,  and  costs, 
in  all  cases  of  captures,  and  as  to  all  torts,  and  personal  injnries, 
and  ill  treatments,  and  abuse  of  power,  connected  with  captures 
ju7*e  belli;  and  the  courts  will  frequently  award  large  and  liberal 
damages  in  those  cases  (d). 

The  prize  courts  may  apply  confiscation  by  way  of  penalty,  for 
fraud  and .  misconduct,  in  respect  to  property  captured 
*a8  prize,  and  claimed  by  citizens  or  neutrals  (e).    They  [  *  360  ] 
may  decree  a  forfeiture  of  the  rights  or  prize  against 
captors  guilty  of  gross  irregularity  or  fraud,  or  any  criminal 

(a)  Tlie  Sasannah,  6  Bob,  Sep.  46. 

{b)   Vide  supra,  104. 

ic)  The  Falcon,  6  Bob.  Rep.  194.  The  Pomona,  1  Dodwn^sBep.  25.  L'Eole, 
6  Bob.  Hep.  220.  La  Dame  Cecile,  6  Bob.  Sep.  257.  The  Arabella  dnd  Ma- 
deira, 2  GaUison,  368. 

(d)  Le  Cans  v.  Eden,  Dong.  Bep.  594.  The  Amiable  Nancy,  1  Paine'sBfp. 
111.  Chamberlain  v.  Chandler,  3  31nson*8  Bep.  243,  244.  Probable  cause  of 
seizare  is  a  sufficient  excuse  in  the  case  ol  captures  ^'ure  belli,  and  as  to  ma- 
rine torts  generally,  or  the  exercise  of  belligerent  rights  to  a  limited  extent 
under  statute  proTisions.     The  Palmyra,  12  Uhealon,  1. 

(e)  The  Johanna  Tholen,  6  i2o6.  Bep.  72.  Oswell  v.  Vigne,  15  Etui's  B^.  70. 
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coDdact;  and,   in  such  cases,  the  property  is  condemned  to  the 
government  generally  (a). 

Admiralty  Jurisdiction  of  the  District  Oonrts  in  Crim- 
inal Blatters. — (2.)  Criminal  jurisdiction  of  the  admiralty. 

The  ordinary  admiralty  and  maritime  jurisdiction,  exclosive 
of  prize  cases,  embraces  all  civil  and  cHminal  cases  of  a  mari- 
time nature;  and  though  there  does  not  seem  to  be  any  dif- 
ficulty or  doubt  as  to  the  proper  jurisdiction  of  the  prize  courts, 
there  is  a  great  deal  of  unsettled  discussion,  respecting  the  civil 
and  criminal  jurisdiction  of  the  district  court  as  an  instance  conrt, 
and  possessing,  under  the  Constitution  and  judiciary  act  of  1789, 
admiralty  and  maritime  jarisdiction. 

The  act  of  Congress  (6)  gives  to  the  district  courts,  exclusive 
of  the  state  courts,  and  concurrently  with  the  circuit  courts,  cog- 
nizance of  all  crimes  and  offences  cognizable  under  the  authority 
of  the  United  States,  and  committed  within  their  districts,  or 
upon  the  high  seas,  where  only  a  moderate  corporal  punishment, 
or  fine  or  imprisonment,  is  to  be  inflicted.'  This  is  the  ground 
of  the  criminal  jurisdiction  oi  the  district  courts;  and  it  is  given 
to  them  as  district  courts;  and  as  it  includes  the  minor  crimes 
and  offences  committed  on  the  high  seas,  and  cognizable  in  the 
courts  of  admiralty  under  the  English  law,  the  district  courts 
may  be  considered  as  exercising  the  criminal  jurisdiction  of  a 
court  of  admiralty  in  those  cases.  The  Constitution  of  the 
United  States  declares,  that  the  judicial  power  of  the  Union  shall 
extend  to  all  cases  of  admiralty  and  maritime  jurisdiction;  and 
it  has  been  supposed  (c),  that  the  federal  courts  might, 
[  *  361  ]  without  *any  statute,  and  under  this  general  delegation 
of  admiralty  powers,  have  exercised  criminal  jurisdic- 
tion over  maritime  crimes  and  offences.  But  the  courts  of  the 
United  States  have  been  reluctant  to  assume  the  exercise  of  any 
criminal  jurisdiction  in  admiralty  cases,  which  was  not  specially 
conferred  by  an  act  of  Congress.  In  the  case  of  The  United 
States  V.  WCrill  (d),  the  defendant  was  indicted  and  tried  in  the 
circuit  court  in  Philadelphia,  for  murder  committed  on  the  high 


(n)  Case  of  the  George,  1  Whenton,  408.    2  IFAwton,  278,  S.  C. 
(6)  A<A  of  September  2\(h,  1789,  sec.  9.  and  11. 
(c)  T)u  Ponceau  on  Jurisdiction,  p.  59 — 61. 
id)  4  Daflas,  426. 

'  As  to  present  jurisdiction  of  the  district  courts  in  criminal  cases,  aeeBer. 
Stat.  {  563,  sube.  1,  2,  and  17,  cited  a}Ue,  p.  304,  n.  41. 
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seas,  and  the  jorisdiction  of  the  court  was  mnch  discussed.  One 
of  the  judges  observ^  that  be  had  often  decided,  that  the  federal 
courts  had  a  common  law  jnrisdiction  in  'criminal  cases;  bnt  he 
coDsidered,  that  the  crime  charged  (a  mortal  stroke  baying  been 
given  on  the  high  seas,  and  the  death  in  consequence  of  it  hap- 
pening on  land)  wasndt  a  case  of  admiralty  and  maritime  jnris 
diction,  within  the  meaning  of  the  Constitution,  or  of  the  Eng- 
lish admiralty  law,  and  the  prisoner,  on  account  of  this  defect  of 
jorisdiction,  was  acqnitted  The  other  judge  of  the  court  gave 
no  opinion,  whether  that  case  was  one  of  admiralty  and  maritime 
jorisdiction,  upon  the  general  principles  of  the  admiralty  and 
maritime  law;  and  be  confined  himself  to  the  eighth  section  o^ 
the  penal  act  of  Ck>ngrees  of  April  30th,  1790,  ch.  9;  and  the 
case  charged  was  not,  by  that  act,  within  the  jurisdiction  of  the 
drcnit  court. 

Afterwards,  in  the  case  of  The  United  States  ▼.  Bevans  (a),  the 
Sapreme  Court,  on  a  case  certified  from  the  Massachusetts  circuit, 
decided,  that,  even  admitting  that  the  United  States  had  exclusive 
jorisdiction  of  all  cases  of  admiralty  and  maritime  jurisdiction, 
and  admitting  that  a  murder  committed  on  tbe  waters  of  a  state 
where  the  tide  ebbs  and  flows,  was  a  case  of  admiralty  and  mari- 
time jurisdiction,  yet  that  Congress  bad  not,  by  the  8tb  section 
of  the  act  of  1790,  ch.  9,  ^'for  the  punishment  of  certain  crimes 
against  tbe  United  States,"  conferred  on  the  courts  of 
the  United  States  jurisdiction  OTer  *  such  murder.  Tbe  [  *  362  ] 
act  confined  tbe  federal  jnrisdiction  to  murdpr  and  other 
crimes  and  offences  committed  on  tbe  high  seas,  or  in  any  river, 
harbour,  basin,  or  bay,  out  of  tbe  jurisdiction  of  any  particular 
state;  and  the  murder  in  question  was  committed  on  board  of  a 
ship  of  war  of  the  United  States  in  Boston  harbour,  and  within 
the  jurisdiction  of  Massachusetts.     There  was  no  doubt  of  the 
competency  of  the  powers  of  Congress  to  confer  such  a  jurisdic- 
tion  in  the  case  of  n  crime  committed  on  board  of  a  ship  of  war 
of  tbe  United  States,  whereyer  the  ship  might  be;  but  no  such 
power  bad,  to  that  extent,  been  as  yet  exercised  by  Congress;  and 
it  must  have  followed  of  course,  in  that  case,  that  the  state  courts 
bad  jurisdiction  of  the  crime  at  common  law,  for  it  was  committed 
within  the  territory  of  tbe  state.     It  was  admitted  to  be  a  clear 
point,  tbat  tbe  state  courts  had  cognizance  of  crimes  and  offences 

(a)  3  WhMtim,  336. 
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committed  apon  tide  waters,  io  the  bays  and  harboors  within 
their  respective  territorial  jurisdictioas.  And  in  the  case  of  The 
United  States  v.  WiUberger  (a),  it  was  decided,  that  the  courts 
of  the  United  States  had  no  jarisdiction  of  the  crime  of  man- 
slanghter  committed  by  the  master  upon  one  of  the  seaman  on 
board  a  merchant  vessel  of  the  United  States,  lying  at  anchor  ia 
the  river  Tigris,  within  the  empire  of  China,  becaase  the  act  of 
Congress  of  the  30th  of  April,  1790,  ch.  9,  sec.  12,  did  not  reach 
such  a  case,  and  was  confined  to  the  crime  committed  on  the  high 
seas.  Upon  the  principle  of  that  decision,  the  offender  could 
not  be  judicially  punished,  except  by  the  Chinese  government; 
and  it  was  said,  upon  the  argument  of  the  case,  that  China  dis- 
claimed the  jurisdiction.  The  law  was  defective  upon  this  point, 
and  a  remedy  was  provided  by  the  act  of  Congress  of  3d  March, 
1825,  oh.  67,  sec.  5,  which  declared,  that  if  any  offence  shall  bo 
committed  on  board  of  any  vessel  belonging  to  a  citizen  of  the 
United  States,  while  lying  in  a  foreign  port  or  place,  by  any  one 
of  the  crew  or  a  passenger,  on  any  other  person  belonging  to 

the  ship,  or  on  any  other  passenger,  the  offence  shall  be 
[  *  863  ]  *  cognizable  in  the  circuit  courts  of  the  United  States, 

equally  b^  if  it  had  been  committed  on  board  of  such 
vessel  on  the  high  seas,  provided  that  if  the  offender  shall  be 
tried  and  acquitted  or  convicted  in  the  foreign  state,  he  shall  not 
be  subject  to  another  trial  here.  The  act  provided  also  for  the  , 
punishment  of  many  other  crimes  against  the  United  States  com-  i 
mitted  upon  the  high  seas,  or  in  any  arm  of  the  sea,  or  in  any 
river,  haven,  creek,  basin  or  bay,  within  the  admiralty  jurisdiction  of 
the  United  States.  But  the  crimes  in  any  river,  bay,  &c.,  to  be  cog- 
nizable, must  be  committed  out  of  the  jurisdiction  of  any  par- 
ticular state, except  it  be  conspiracies  to  defraud  insurers;  audit 
further  provided,  that  the  act  was  not  to  deprive  the  state  courts  of  I 
jurisdiction  over  the  same  offences.  As  the  stpte  courts  have  juris- 
diction of  offences  committed  within  arms  of  the  sea,  creek8,haven9, 
basins,  and  bays,  within  the  ebb  and  flow  of  the  tide,  and  tvithin 
the  body  of  a  county,  the  jurisdiction  of  the  circuit  courts  of  the 
United  States  was  not  extended  by  the  statute  to  those  cases  (6).' 

(a)  5  WTieaion,  76.  See  also  the  case  of  the  United  States  v.  Davis,  2  Sum- 
ner, 482. 

(b)  United  States  r.  Grush,  5  Mason^a  Rep.  290.     The  acts  of  Congress  of 
'  See  liev.  Stat,  ^i  5339,  5346.  As  to  the  construction  of  the  latter  aection, 

«ee  Ej:  p.  Byers,  32  Fed.  Rep.  404  (1887). 
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It  appears  from  these  cases,  that  though  the  general  cogni- 
zance of  all  cases  of  admiralty  and  maritime  jurisdiction,  as  given 

a 

April  30th,  1790,  ch.  9,  and  of  March  3d,  1825,  ch.  67,  are  not  sufficiently 
precise  on  the  subject  of  the  criminal  jurisdiction  of  the  admiral t3%  over 
crimes  committed  on  the  high  seas.  The  8th, '9th,  10th,  11th  and  12th  sec- 
tions of  the  act  of  1790,  provide  for  the  panishment  of  murder,  robbery,  and 
other  capital  and  inferior  offences  committed  on  the  high  seas  '*by  any 
person  or  persons,"  ^thout  confining  the  provision  specifically  to  American 
citizens,  or  American  vessels;  and  yet,  under  that  statute,  it  has  b^n  ad- 
judged that  robbery,  committed  by  a  foreigner  on  the  high  seas,  on  boai-d  of 
a  vessel  belonging  exclusively  to  subjects  of  a  foreign  state,  was  not  piracy 
within  that  statute,  nor  punishable  by  the  courta  of  the  United  States.  (U. 
States  V.  Palmer,  3  Wheaton^  610,  and  see  stfpra,  p.  186,  187.)  By  the  same 
statute,  the  punishment  of  malicious  maiming  on  the  high  seas  is  expressly 
confined  to  the  offence  committed  in  an  American  public  or  private  vessel. 
Under  the  9th  sect,  of  the  act  of  Congress  of  March  3d,  1825,  to  provide  more 
effcduaHyfor  the punishmetit  ofcetiain  Crimea^  dtc,  any  offence,  sach  as  plun- 
dering shipwreck  property,  whether  below  or  above  high  water  mtirky  is  punish- 
able as  within  the  jurisdiction  of  the  federal  courts.  United  States  v.  Combs, 
12  Peters,  72.  The  4th,  7th  and  8th  sections  of  the  act  of  1825,  are  general 
as  to  murder,  rape,  and  other  specified  crimes,  and  they  apply  according  to 
the  terms  of  them,  *'to  any  person  or  persons,"  without  defining  the  char- 
acter of  the  vessel  on  boaM  of  which  the  crime  may  be  committed.  But  the 
6th  section  of  the  act  of  1825,  respecting  robbery  on  the  high  seas,  confines 
the  jurisdiction  to  the  offence  committed  on  board  of  any  American  vessel, 
and  so  does  the  22d  section,  respecting  assaults  with  intent  to  commit  a  felony ; 
while  on  the  other  hand,  by  the  23d  section,  a  conspiracy  on  the  high  seas  to 
destroy  any  vessel  with  intent  to  iigui-e  the  underwriters,  is  made  felony, 
and  the  section  is  general,  and  applies  to  all  persons. 

It  is  difficult  to  understand  exactly  what  was  intended  by  this  diversity  of 
language  in  different  sections,  being  general  in  one  and  specific  in  another, 
8.-)  fjBLT  as  those  various  sections  have  not  been  construed  or  defined  by  judi- 
cial decisions.  We  may  safely  say,  that  so  far  as  any  crime  committed  upon 
the  high  seas,  no  matter  by  whom  or  where,  amounts  to  piracy  within  the 
purview  of  the  la^  of  nations,  there  can  b>3  no  doubt  of  the  jurisdiction  of 
the  circuit  courts  of  the  United  States.  (See  supra,  p.  186,  187.)  But  where 
the  crime  has  not  attained  that  ''bad  eminence,"  then  the  jurisdiction  can 
only,  upon  proper  principles,  attach  to  crimes  committed  by  American 
citizens  upon  the  high  seas,  or  to  crimes  oommitt.edin  or  upon  an  American 
vessel  on  the  high  seas.  If  the  American  citizen  commits  the  crime  on  the 
high  seas,  on  board  of  a  fo*'eign  vessel,  the  personal  jurisdiction  over  the 
citizen  in  that  case,  if  it  exist  at  all,  must  be  concurrent  with  the  jurisdic- 
tion of  the  foreign  government  to  which  the  vessel  belongs,  or  by  whose  sub- 
jects it  is  owned.  Under  the  8th  sect,  of  the  act  of  April  30th,  1790,  if  an 
offence  be  committed  on  board  of  a  foreign  vessel  by  a  citizen  ol  the  United 
States,  or  on  board  of  a  vessel  of  the  United  States  by  a  foreigner,  or  by  a 
citizen  or  iorelgner  on  l)oard  of  a  piratical  vestsel,  it  is  cognizable  by  the 
courts  of  the  United  States.     United  States  v.  Holmes,  5  If  Aeaton,  412. 

The  act  of  Congress  of  March  3d,  1835,  ch.  40,  sec.  1  and  2,  punishes  re- 
volt and  mutiny,  or  attempts  at  the  same,  by  any  of  the  crew  of  any  Ameri- 
can vessel  on  the  high  seas,  or  on  any  other  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  by  fine  and  imprisonment,  ac- 
cording to  the  nature  and  aggravation  of  the  offence;  and  reduces  the  same 
from  the  grade  of  a  capital  offence.  On  the  other  hand,  the  act  renders  the 
master  and  other  officers  of  any  such  vessel,  at  any  such  place,  indictable 
and  punishable  by  fine  and  imprisonment,  if,  without  any  justifiable  cause, 
and  from  malice,  hatred,  or  revenge,  they  beat,  wound  or  imprison  any  of 
the  crew,  or  inflict  any  cruel  and  unosual  punishment  npon  them. 
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by  the  Constitution,  extends  equally  to  the  criminal  and  civil 
jurisdiction  of  the  admiralty,  as  known  to  the  English  and  mari- 
time law  when  the  Constitution  was  adopted;  yet  that  without  a 
particular  legislative  provision  in  the  case,  the  federal  courts  do 
not  exercise  criminal  jurisdiction  as  courts  of  admiralty  over 
maritime  offences.  In  the  case  of  The  United  States  v.  Cool- 
idge  (a),  it  was  insisted  that  the  admiralty  was  a  court  of  exten- 
sive criminal,  jurisdiction,  and  that  offences  of  admiralty  juris- 
diction were  exclusively  cognizable  by  the  United  States;  and 
that  a  marine  tort  on  the  high  seas,  as,  for  instance,  the  forcible 
rescue  of  a  prize,  was  punishable  by  the  admiralty,  in  the  ab- 
sence of  positive  law,  by  tine  and  imprisonment  The 
[^  *  864  ]  *  decision  of  the  Supreme  Court  was  otherwise  (&);  aod 
it  seems  now  to  be  settled,  that  the  federal  courts,  as 
courts  of  admirality,  are  to  exercise  such  criminal  jurisdiction  as 
is  conferred  upon  them  expressly  by  acts  of  Congress,  and  that 
they  are  not  to  exercise  any  other/  This  limitation  does  not, 
however,  apply  to  private  prosecutions  in  the  district  court,  as  a 
court  of  admiralty  or  prize  court,  to  recover  damages  for  a  nia- 
rine  tort.  Such  cases  are  cognizable  in  the  admiralty,  by  virtue 
of  its  general  admiralty  jurisdiction,  and  so  it  was  held  in  the 
case  of  The  Amiable  Nancy  (c)*. 

The  civil  jurisdiction  of  the  English  admiralty  is  according 
to  the  forms  of  the  civil  law,  and  before  a  single  judge;  but  the 
criminal  jurisdiction,  in  which  all  maritime  felonies  are  tried,  is 

(a)  1  Oallimn,  48a 

(h)  1  Wheaton,  415. 

(c)  3  Wheaion,  546.  It  was  held,  in  Chamberlain  r.  Chandler,  .3  Matnnt 
Bep,  242,  that  the  admiralty  had  jarisdiction  of  personal  torts  and  wrongs 
committed  on  a  passenger  on  the  hi^h  seas,  by  the  master  of  the  ship,  whether 
the  torts  were  by  direct  force,  as  trepasses.  or  were  consequential  injori^s. 
Bo,  in  Plummer  v.  Webb,  4  Maium^s  Hep.  880,  it  was  held,  that  a  father  or 
master  might  sue  in  the  admiralty  for  wages  earned  by  maritime  aerx'toe, 
and  for  torts  committed  on  the  high  seas,  as  in  the  abclnction  of  a  minor  or 
apprentice,  per  quod  aervitium  nmisit.  If  the  tortious  act  happens  in  port,  boi 
U  a  con  tinning  injury  from  sea,  or  if  there  be  a  trespass  at  sea,  upon  property, 
and  continued  upon  land,  it  becomes  a  maritime  tort  of  admiralty  jurisdic- 
tion. The  courts  of  admiralty  may  award  consequential  damages  in  cases 
of  marine  tort,  (Betsey  Cain's  case,  2  Hagg.  Adm.  Rep.^\)  and  conrtsof 
common  law  have  also  juricdiction,  concurrently  with  the  instance  court  of 
admiralty  in  cases  of  marine  trespass,  free  from  the  question  of  prize.  Per- 
cival  V.  Hickey,  18  Johns.  Rep.4St^l. 

*  For  application  of  this  principle  to  common  law  cases,  see  ante^  pp.  331— 
341. 

*  The  jurisdiction  of  the  district  courts  extend  to  **all  suits  brought  by  aoy 
alien  for  a  tort  *on1y*  in  violation  of  the  law  of  nations,  or  cf  a  treaty  of  the 
United  States."    Rev.  Stat  J  533,  sub.  16. 
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in  the  court  of  admiralty  sessions,  before  commissioners  of  oyer 
and  terminer,  being  the  jadgci  of  the  court  of  admiralty,  and 
three  or  four  associates.  It  has  cognizance  of  all  crimes  and 
offences  conmiitted  at  sea,  or  on  the  coasts,  out  of  the  body  of  a 
coanty;  and  in  that  court,  the  proceedings  are  by  indictment  and 
trial  by  jury,  according  to  the  course  of  the  common  law  (a)- 
The  criminal  jurisdiction  of  the  English  admiralty  received  its 
present  modification  by  the  act  of  28  Hen.  VIII.  c  15;  but  it  had  a 
yery  extensive  criminal  jurisdiction,  coeval  with  the  first  existence 
of  the  court  It  proceeded  by  indictment  and  petit 
*  jury,  before,  and  independent  of,  the  statute  of  Hen.  [  *  365  ] 
VnL;  and  all  criminal  o£Fences  cognizable  by  the  ad* 
miralty,  and  not  otherwise  provided  for  by  positive  law,  are 
punishable  by  fine  and  imprisonment  (&).  The  better  opinon, 
however,  is,  that  the  ancient  common  law,  or  primitive  criminal 
jurisdiction  of  the  English  admiralty,  has  become  obsolete,  and 
Las  not  been  in  exercise  for  the  last  one  hundred  years;  and  that 
no  offence  of  a  criminal  nature  can  be  tried  there,  which  does  not 
fall  within  the  jurisdiction  specially  conferred  by  the  statute  of 
Hen.  VIII  (c).  There  is,  therefore,  a  very  strong  precedent  for 
the  doctrine' of  the  Supreme  Court  of  the  United  States,  which 
refuses  to  the  federal  courts  any  criminal  jurisdiction  in  admiralty 
cases,  not  derived  from  statute.  And  to  whatever  extent  the 
criminal  jurisdiction  of  the  admiralty  may  extend,  the  judiciary 
act  of  1789  provides,  that  the  trial  of  all  issues  in  fact  in  the 
district  courts,  in  all  causes  except  civil  causes  of  admiralty  and 
maritime  jurisdiction,  shall  be  by  jury.* 

Limits  of  Admiralty  Jurisdiction. — (3.)  Division  line  be- 
tween the  jurisdiction  of  the  admiralty j  and  of  courts  of  common 
late. 

There  has  existed  a  very  contested  question,  and  of  ancient 
standing,  touching  the  proper  division  or  boundary  line  between 
the  jurisdiction  of  the  courts  of  common  law  and  the  courts 
of  admiralty.  The  admiralty  jurisdiction  in  England  originally 
extended  to  all  crimes  and  ofifences  committed  upon  the  sea, 

{a)  4  Blacks.  Cotn.  265. 

(b)  4  Rob.  Rep.  74,  note. 

ie)  2  Bro.  Civ.  and  Adm.  Law^  appendix,  No.  3.  Opinion  of  Law  Officern 
of  the  Croumy  ihid. 

*8ec.  566  of  Rev.  Stat  makes  exception  also  of  cases  in  equity  and  certain 
ptrooeedinga  in  bankrnptcy. 
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and  in  all  ports,  rivers,  and  arms  of  the  sea,  as  far  as  the  tide 
ebbed  and  flowed.  Lord  Coke's  doctrine  was  (a),  that  the 
sea  did  not  indade  any  navigable  waters  within  the  body  of 
a   county  ;  and  Sir  Matthew  Hale  supposed  (6),  that  prior  to 

the  statute  of  35th  Edw.  III.,  the  common  law  and 
[^366]  the  admiralty  exercised  jurisdiction   concurrently  *iii 

the  narrow  seas,  and  in  ports  and  havens  within  the  ebb 
and  flow  of  the  tide.  Under  the  statutes  of  13  R.  II.  c.  5,  and  15 
R.  IL  c.  3,'  excluding  the  admiralty  jurisdiction  in  cases  arising 
upon  land  or  water  within  the  body  of  a  county,  except  in  cases 
of  murder  and  mayhem,  there  have  been  long  and  vexatious  con- 
tentions between  the  admiralty  and  the  common  law  courts.  On 
the  sea  shore  the  common  law  jurisdiction  is  bounded  by  low 
water  mark;  and  between  high  and  low  water  mark,  where  the 
sea  ebbs  and  flows,  the  common  law  and  the  admiralty  have  a 
divided  or  alternate  jurisdiction  (c). 

With  respect  to  the  admiralty  jurisdiction  over  arms  of  the  sea, 
and  bays  and  navigable  rivers,  where  the  tide  ebbs  and  flows, 
there  has  boen  great  difference  of  opinion,  and  great  litigaiioo, 
in  the  progress  of  the  English  jurisprudenca  On  the  part  of  the 
Admiralty,  it  has  been  insisted,  that  the  admiralty,  continued  to 
possess  jurisdiction  in  all  ports,  havens,  and  navigable  rivers, 
where  the  sea  ebbs  and  flows  below  the  first  bridge&  This 
seemed  also  to  be  the  opinion  of  ten  of  the  judges  at  West- 
minster, on  a  reference  to  them  in  1713  (d).  On  the  part  of  the  com- 
mon law  courts,  it  has  been  contended;  that  the  bodies  of  counties 
comprehended  all  navigable  rivers,  creeks,  ports,  harbours,  and 
arms  of  the  sea,  which  are  so  narrow  as  to  permit  a  person  to 
discern,  and  attest  upon  oath,  any  thing  done  on  the  other  shore, 

and  so  as  to  enable  an  inquisition  of  facts  to  be  taken  (el 
{  *  367  ]  In  *the  case  of  Brttce^  in  1812  (gr),  all  the  judges  agreed, 

that  the  common  law  and  the  admiralty  had  a  concurrent 

■     II  -^— ^^— 1^-^^^— ^»^^^^— ^.^^1^  ■  ^.^— ^  .       .  . 

(ft)  4  IwU,  135. 

{b}  2Hale*8P.  O.ch  3. 

(c)  i  Blacks.  Cam.  110.  Constable's  case,  6  Cb.  106,  107.  Barber  r.  Wliar- 
ton,  2  Lord  Raym.  1452.     2  EoffCs  P.  C.  803.     4  Blacks.  Cxm.  268. 

id)  Cited  in  Andrew's  Rep.  2:«. 

(e)  King  v.  Soleguard,  Andrexo*8  Rep.  231.  The  resolntion  of  the  jndjFes  in 
1632,  cited  in  2  Bro.  Civ.  and  Adm  Law,  78.  Stanton,  J.,  FiU.  Ahr.  Conme. 
399,  8  Ed.  II.  4  Jnst.  140.  ffawkin's  P.  C.  b.  2,  c.  9,  sec.  14.  2  Easfs  P. 
C.  804.  5  Wheaton,  106,  note.  Com.  Dig.  tit.  Adm.  E.  7,  14.  Bacon's  Abr. 
tit  Adm.  A.     United  States  v.  Grnsh,  5  dfason's  Rep.  290. 

(g)  2  Leach's  Crown  Cases,  1093,  case  353,  4th  edit 
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jorisdiction  in  bays,  havens,  creeks,  &c.,  where  bhips  of  war  floated. 
The  high  seas,  mean  the  waters  of  the  ocean  withont  the  boundary 
of  any  county,  and  they  are  within  the  exclusive  jurisdiction  of 
the  admiralty  up  to  high- water  mark  when  the  tide  is  full  The 
open  ocean  which  washes  the  sea- coast,  is  used  in  contradistinc- 
tion to  arms  of  the  sea  enclosed  within  the  fauces  terroe,  or  narrow 
headlands  and'  promontories;  and  under  this  head  is  included 
rivers,  harbours,  creeks,  basins,  bays,  &c.,  where  the  tide  ebbs 
and  flows.  They  are  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States;  but  if  they  are  within  the  body  of  a 
county  of  any  particular  state,  the  state  jurisdiction  attaches  (a). 
The  extent  of  the  jurisdiction  of  the  district  courts,  as  courts 
of  admiralty  and  maritime  jurisdiction,  was  very  fully  ex- 
amined, and  vnth  great  ability  and  research,  by  the  circuit 
court  of  the  United  States  for  Massachusetts,  in  the  case  of  De 

(a)  Holers  Hist.  P.  C.  vol.  i.  p.  424.  Ibid.  vol.  ii.  p.  13, 18,54.  Slmt.  113. 
Constable's  case,  5  Co.  106,  a.  Lord  Hale,  ffarff.  'L.  T.  oh.  4.  p.  10.  United 
States  I'.  Grnsh,  5  Maaon^s  Rep.  290.  In  the  United  States  district  court  for 
Connecticut,  January  7th,  1840,  in  the  case  of  Gediiey  v.  Schooner  L^Amistad, 
the. judge  held,  that  a  vessel  on  tide  >va)ters.  off  shore,  within  Montauk  Point, 
and  5  miles  from  it,  and  18  miles  from  New  I>ondon,  and  a  half  a  mile  from 
Long  Island  shore,  and  not  in  any  known  harbour,  was  on  Uw  high,  seas  and 
Trithin  the  admiralty  jurisdiction.  The  high  seas  imported  the  open  ocean 
without  the /ntice«  ierrse.  In  the  cape  of  the  Public  Opinion^  (2  Ha</ff.  Adm. 
Rep.  398,)  it  was  held,  that  the  admiralty  had  not  jurisdiction  of  a  case  aris- 
ing in  the  Humber,  twenty  miles  from  the  sea,  but  within  the  flux  and  re- 
flux of  the  tide,  because  it  was  infra  corpus  comiUdvs. 

In  Thomas  v.  Lane,  2  Sumner'' s  R.\.  In  the  case  of  a  libel  for  a  maritime 
tort,  it  was  admitted  that  the  admiralty  had  no  jurisdiction  over  torts,  except 
those  that  were  maritime  or  committed  on  the  high  seas,  or  on  waters  within 
ike  ebb  and  flow  of  the  tide,  and  that  the  courts  of  common  law  denied  the 
jariadietion,  if  the  waters  are  within  the  body  of  a  coutity.  It  was  held,  how- 
ever, to  be  a  clear  point,  that  the  exception  did  not  apply  to  tide  lontera  in 
foreign  countries^  aud  that  the  admiralty  jurisdiction  attached  to  torts  on  such 
waters,  but  the  libel  must  aver  that  the  trespass  was  on  tide  water  in  a  for- 
eign port,  and  it  cannot  be  taken  by  intendment.  It  was  doubted  in  the 
case  of  United  States  v.  Davis^  2  Suinner,  482,  whether  a  place  at  Raiatea,  one 
of  the  Society  Islands,  within  a  coral  reef,  covered  at  high  and  uncovered  at 
low  water,  was  to  be  deemed  the  high  seas  so  as  to  confer  criminal  jurisdic- 
tion, for  a  place  may  at  high  water  be  the  high  seas,  and  at  low  water  strictly 
part  of  the  land,  as  in  the  case  of  the  sea  shore,  according;  to  the  doctrine 
m  Constable*8  case,  5  Co.  106,  a.  It  was  expressly  held  in  the  cases  of  United 
States  V.  Ro«s,  1  Oall.  R.  624,  and  in  United  States  v.  Pirates,  5  Wheaton,  184, 
that  a  vessel  lying  in  an  open  roadstead  within  a  marine  league  of  the  shore, 
was  upon  the  high  seas,  under  the  8th  sect,  of  the  act  of  30th  April,  1790,  ch. 
9,  sect.  8,  so  as  to  give  jurisdiction  to  the  courts  of  the  United  States.  The 
high  seas  in  that  act  mean  any  waters  on  the  sea  coast,  which  are  without 
the  boundaries  of  low  water  mark.  And  yet  again  it  was  held,  in  the  . 
case  of  the  United  States  v.  Robinson,  4  Mason^  307,  that  an  oflencc  committed 
in  a  bay  entirely  landlocked  and  enclosed  by  reefs,  was  not  committed  on  the 
high  seas.  The  cases  are  so  conflicting,  that  it  seems  impossible  to  arrive  at 
any  definite  oonclusiond  on  the  subject. 
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Lovto  V.  Boit  (a).  II  was  maintained,  that  in  very  early  perioda 
the  admiralty  jurisdiction,  in  civil  cases,  extended  to  all  maritime 
causes  and  contracts,  and  in  criminal  cases  to  all  torts  and  offences, 
as  well  in  ports  and  havens  within  the  ebb  and  flow  cf  the  tide, 
as  upon  the  high  seas;  and  that  the  English  admiralty  was 
formed  upon  the  same  common  soodel^  and  was  co-extensive  in 
point  of  jurisdiction  with  the  maritime  courts  of  the  other  com 
mercial  powers  of  Europe.  It  was  shown,  by  an  exposition  of 
the  ancient  cases,  that  Lord  Coke  was  mistaken,  in  his  attempt 
to  confine  the  ancient  jurisdiction  of  the  admiralty  to  the  high 

seas,  and  to  exclude  it  from  the  narrow  tide  waters,  and 
[  *  368]  *  from  ports  and  havens.     The  court  agreed  with  tho 

admiralty  civilians,  that  the  statutes  of  13  B.  IL  and  15 
R.  IL  and  2  H.  IV.,  did  not  curtail  this  ancient  and  original  juris- 
diction of  the  admiralty,  and  that,  consistently  with  those 
statutes,  the  admiralty  might  exercise  jurisdiction  over  torts  and 
injuries  upon  the  high  seas,  and  in  ports  within  the  ebb  and  flow 
of  the  tide,  and  in  great  streams  below  the  flrst  bridges;  and  also 
over  all  maritime  contracts,  as  well  as  over  matters  of  prize  and 
its  incidents.  It  appeared  from  an  historical  review  of  the  pro- 
gress of  the  controversy  for  jurisdiction,  which  lasted  for  turo 
centuries,  between  the  admiralty  and  the  courts  of  common  law, 
that  the  latter,  by  a  silent  and  steady  march,  gained  ground,  and 
extended  their  limits,  until  they  acquired  concurrent  jurisdiction 
over  all  maritime  causes,  except  prize  causes,  within  the  cogni- 
zance of  the  admiralty.  The  common  law  doctrine  was,  that 
the  sea,  ex  vi  termini,  was  without  the  body  of  any  county;  bat 
that  all  ports  and  havens,  and  all  navigable  tide  waters,  where 
one  might  see  from  one  land  to  the  other  what  was  doing,  were 
within  the  body  of  the  county,  and  under  the  exclusive  jurisdic- 
tion of  the  common  law  courts.  On  the  sea  shore  or  coast,  high 
and  low  water  mark  determined  what  was  parcel  of  the  sea,  and 
what  was  the  line  of  division  between  the  admiralty  and  the 
courts  of  law;  and  it  was  held  that  it  ought  to  be  so  considered,  by 
parity  of  reason,  where  the  tide  ebbs  and  flows,  in  ports  and 
havens;  and  that  the  admiralty  jurisdiction  extends  to  ail  tide 
waters  in  ports  and  havens,  and  rivers  beneath  the  first  bridges. 
It  was  admitted,  however,  that  the  common  law  originally  had 
jurisdiction  on  the  high  seas,  concurrent  with  the  admiralty;  and 

(a)  2  Gallison,  398. 
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that  in  cases  manifestly  within  the  admiralty  jurisdiction,  both 
civil  and  criminal,  the  common  law  now  claimed  concurrent  jur-^ 

isdiotion. 

The  result  of  the  examination  in  that  case  was,  that  the  juris- 
diction of  the  admiralty,  until  the  statutes  of  Richard  II.,  ex- 
tended to  all  maritime  contracts,  and  to  all  torts,  injuries, 
and  offences,  on  the  high  seas,  and  in  ports  and  *ha7ens,  [  *  369  ] 
as  far  as  the  ebb  and  flow  of  the  tide;  that  the  common 
law  interpretation  of  those  statutes  abridged  this  juricdiction  to 
things  wholly  and  exclusively  done  upon  the  sea,  but  that  the  in- 
terpretation was  indefensible  upon  principle,  and  the  decisions 
founded  upon  it  inconsistent;  that  the  admiralty  interpretation 
of  those  statutes  did  not  abridge  any  of  its  ancient  jurisdiction, 
and  that  interpretation  was  consistent  with  the  language  and  in- 
tent of  the  statutes,  and  analogous  leasoning,  and  public  con- 
venience.    It  was  considered  that  the  decisions  at  common  law 
on  this  subject  were  not  entitled  to  outweigh  the  decisions  of  the 
great  civilians  of  the  admiralty.     The  vice  admiralty  courts  in 
this  country,  under  the  colonial  governments,  exercised  a  most 
afaiple  jurisdiction,  to  the  extent  now  claimed,  over  all  maritime 
contracts,  and  over  torts  and  injurieiS,  as  well  in  ports  as  upon  the 
high  seas;  and  the  Constitution  of  the  United  States,  when  it  con- 
ferred not  only  admiralty  but  maritime^  jurisdiction,  added  that 
word  ex  iridustric^  to  remove  every  latent  doubt    This  large  and 
liberal  construction  of  the  admiralty  powers  of  the  district  courts, 
and  their  extension  to  all  maritime  contracts,  torts  and  injuries, 
was  recommended  by  the  general  equity  and  simplicity  of  admi- 
ralty proceedings,  and  the  policy  and  wisdom  of  that  code  of 
maritime  law,  which  had  embodied  the  enlightened  reason  of  the 
civil  law,  and  the  customs  and  usages  of  the  maritime  nations, 
and  regulates,  by  its  decisions,  the  commercial  intercourse  of 
mankind. 

This  enlarged  extension  of  the  civil  jurisdiction  of  the  admi- 
ralty, as  declared  in  the  circuit  court  in  Massachusetts,  remains 
to  be  discussed,  and  definitively  settled,  in  the  Supreme  Court.^ 
It  has  been  subsequently  and  frequently  asserted  in  the  circuit 

'  The  Supreme  Court  has  settled  the  question  favorably  to  such  extended 
.iuriadktion.  Waring  r.  Clark,  5  How.  441,  454  (1847);  N.  J.  Navigation 
Co.  p.  Merchante'  Bank,  6  id.  344,  386  (1848);  Genoeese  Chief,  12  id.  443, 
454  (1851);  Jackson  r.  Steamboat  Magnolia,  20  id.  296,  290.  3<)0  (1857);  The 
Oommeice,  1  Black.  574,  580  (1861);  The  Belfiaat,  7  Wall.  324.  640  (1868). 
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and  district  courts.  Thus,  in  Plumer  v.  Webb  (a),  the  jurisdic- 
tion of  the  admiralty  over  all  maritime  contracts,  upon  the  doc- 
trine of  the  case  of  De  Lovio  y.  Boit,  was  declared,  and  it  was 
considered  that  inasmuch  as  courts  'of  admiralty  act  as  courts  of 
equity,  and  administer  justice  upon  the  same  principles,  and  with 
equal  safety,  maritime  contracts  were  suitable  objects  of  such  a 
jurisdiction;  and  especially  as  such  contracts  require  a  liberal  in- 
terpretation, and  enlarged  good  faith,  and  the  application  of  a 
comprehensive  equity.  So,  in  Steele  v.  Thatcher ^  and  in  Drinktcaier 
V.  The  Brig  Spartan,  in  the  district  court  for  Maine,  the  doctrine 
in  De  Lovio  v.  Boit  was  explicitly  recognized  as  sound  (6).  It 
was  declared  to  have  been  before  the  public  for  twelve  years, 
without  having  its  reasoning  met,  or  its  conclusions  shaken;  and 
it  was  adjudged  that  the  admiralty  had  a  general  jurisdiction 
over  maritime  contracts;  and  the  circumstance  that  the  contract 
was  under  seal  did  not  affect  the  jurisdiction,  though  it  was  ad- 
mitted, that  in  England  the  courts  of  law  would  grant  a  prohibi- 
tion in  such  a  case.  The  broad  jurisdiction  of  the  American 
courts  of  admiralty,  overall  executed  maritime  contracts,  (fortbe 
jurisdiction  is  confined  to  executed  contracts,)  (c),  and  all  cases 
of  a  maritime  nature,  has  been  equally  asserted  in  the  circuit 
courts  of  the  United  States  at  New  York  and  Philadelphia, 
founded  on  the  language  of  the  Constitution,  and  the  judiciary 
act  of  1789  (d).  This  enlarged  admiralty  cognizance  of  civil 
causes  was  elaborately  vindicated,  on  principles  of  reason,  as  well 
as  on  the  ground  of  authority  in  the  case  of  the  Schooner  Til- 
ton  (e).  It  was  there  held,  that  the  admiralty  had  jurisdiction  of 
all  causes  of  a  maritime  nature,  inclusive  cf  questions  of  prize, 
whether  they  arose  from  contracts  or  from  torts.  The  jurisdic- 
.  tion  was  clear,  in  all  matters  that  concerned  owners  and  proprie- 
tors of  ships,  as  such.  It  was  observed,  that  suits  in 
[  *37l  ]  the  admiralty,  touching  ^property  in  ships,  were  either 
petitory  suits,  in  which  the  mere  title  to  the  property  is 
litigated  and  sought  to  be  enforced,  or  they  were  possessory  suits, 
to  restore  to  the  owner  the  possession,  which  he  had  under  a 

(a)  4  MfinonU  Rep.  380. 
(6)  Ware's  Rep.  91,  149. 
\c\  3  Mawn'H  Rep.  16,  17. 

(d)  The  Sloop  Mary,  1  Paine's  Rep.  673.  Wilmer  v.  The  Rmilax,  and  Daris 
St  Brooks  V.  Bri^  Seneca,  in  the  drcait  court  of  the  Pennsylvaxiia  district 

(e)  5  Mason' ft  Rep,  465. 
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claim  of  title.  The  jarisdiction  over  both  classes  of  eases  was  ex- 
ercised bj  the  admiralty,  until  some  time  after  the  restoration  in 
1660,  when  the  courts  of  law  interfered,  and  claimed  the  exclu- 
sive cogDizance  of  mere  questions  of  title;  and  the  admiralty  ju- 
risdiction OTer  petitory  suits  has  been,  in  England,  abandoned 
for  a  considerable  length  of  time,  though  it  is  constantly  upheld 
as  to  possessory  suits  (a).  The  distinction  does  not  appear  to 
rest  on  any  sound  principle,  for  the  question  of  title  is  necessarily 
iuTolyed  in  that  of  the  possession;  and  it  is  admitted  by  the  courts 
of  law  (6),  that  the  admiralty  possesses  authority  to  decree  resti- 
tution of  a  ship  unlawfully  withheld  by  a  wrongdoer  from  the 
real  owner.  In  the  cases  of  illegal  captures,  and  of  bottomry, 
salyage,  and  marine  torts,  the  admiralty  courts  in  this  country 
inquire  into  and  decide  on  the  rights  and  titles  involved  in  the 
controversy;  and  where  they  have  jurisdiction  of  the  principal 
matter,  it  is  suitable,  and  according  to  the  analogies  of  law,  that 
they  should  possess  it  over  the  incidents.  Notwithstanding  the 
English  practice  to  the  contrary,  the  admiralty  in  this  country 
claim  to  possess  a  rightful  jurisdiction  equally  over  petitory  and 
possessory  suits  (c). 
With  respect  to  the  criminal  jurisdiction  of  the  admiralty,  we 

(rt)  Haly  r.  Goodson,  2  3ferivale*8  Rep.  77.  Lord  Stowel,  in  the  cases  of  The 
Aurora,  3  Bob,  Adm.  Sep.  133,  136;  The  Warrior,  2  Dodson's  Hep.  288;  and 
The  Pitt,  1  Hagg.  Adm.  Rep.  240.     2  Bro.  Civ.  and  Adm.  Law,  114,  115. 

(6)  In  the  matter  of  Blanshard,  2  Bnrnw.  &  Creas.  244. 

(c)  The  Schooner  Til  ton,  5  Mason* s  Bep.  465.  Ware,  Judge,  in  Waters  Bcp. 
24fl,S.  P.  In  the  case  of  the  Schooner  Volunteer  and  Cargo,  1  Sumner,  551,  Mr. 
Ju5tioe  Story  re-asserted,  Trith  undiminished  confidence,  the  rightful  juris- 
diction of  the  American  admiralty  over  charter-parties  and  all  other  mari- 
time contracts,  whether  made  in  foreign  ports  or  at  home,  as  matters ^'uri>  et 
dejnre,  and  that  the  court  might  proceed  in  rem  where  there  was  a  lien,  and 
in  personam  where  no  such  lien  existed.  He  reviewed,  with  his  usual  nc- 
cnracy  and  spirit,  the  history  of  the  question  of  admiralty  jurisdiction,  as  he 
had  already  done  more  at  large  in  De  Lovio  v.  Boit,  see  supra,  367.  On  the 
ntber  hand,  in  Bains  v.  The  Schooner  James  and  Catharine,  1  Baldwin'' s  C, 
C.  V.  S.  Bep.  544,  Judge  Baldwin  held  that  admiralty  jurisdiction,  under 
the  Constitution  of  the  United  States,  was  to  he  considered  as  restrained  by 
the  statutes  and  common  law  of  England  before  the  revolution,  and  as  exer- 
cised by  the  state  courts  before  the  adoption  of  the  Constitution.  It  is  high 
time  that  this  vexed  question  of  admiralty  jurisdiction,  under  the  Crnstitu- 
tion  of  the  United  States,  should  be  put  at  rest  by  a  final  decisi(.n  in  the 
Supreme  Court  of  the  United  States.  The  court  of  appeals  in  Kentucky,  in  the 
ease  of  Case,  d'C.,  v.  Woolley^  6  Dana's  B.  21,  do  indeed  consider  the  question 
a.s  authoritatively  settled  by  the  cases  of  De  Lovio  v.  Boil,  Plumer  v.  Webb, 
Drinkwaier  v.  The  Brig  Spartan ^  The  Steamboat  Thofnaa  Jeffi^rson.  and  Peyroux 
V.  Hmrard.  that  a  civil  cause  arising  where  the  tide  ebbs  and  flows,  even 
though  it  may  be  within  a  county,  was  a  case  of  admiralty  or  maritime  juris- 
diction. 
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have  already  seen,'  that  the  courts  of  the  United  States  do  not 
assume  any  jurisdiction  which  is  not  expressly  conferred  by  aa 

act  of  Congress;  and  the  Eurgument  for  the  extension  of 
[  *  372  ]  the  civil  jurisdiction  of  the  admiralty  beyond  *  the  limits 

known  and  established  in  the  English  law,  at  the  time  of 
the  formation  of  cur  constitution,  is  not  free  from  very  great  dif- 
ficulty. 

It  has  been  made  a  question,  what  were  *'  cases  of  admiralty 
and  maritime  jurisdiction,"  within  the  meaning  of  the  Constitu- 
tion of  the  United  States.  It  is  not  in  the  power  of  Congress  to 
enlarge  that  jurisdiction  beyond  what  was  understood  and  in- 
tended by  it  when  the  Constitution  was  adopted,  because  it  would 
be  depriving  the  suitor  of  the  right  of  trial  by  jury,  which  is  se- 
cured to  him  by  the  Constitution  in  suits  at  common  law  ;  and  it 
is  well  known,  that  in  civil  suits  of  admiralty  and  maritime  juris- 
diction, the  proceedings  are  according  to  the  course  of  the  civil 
law,  and  without  jury.  If  the  admiralty  and  maritime  jurisdic- 
tion of  the  district  courts  embraces  all  maritime  contracts,  then 
suits  upon  policies  of  insurance,  charter-parties,  marine  hypothe- 
cations, contracts  for  building,  repairing,  supplying,  and  navi- 
gating ships,  and  contracts  between  part  owners  of  ships,  must 
be  tried  in  the  admiralty  by  a  single  judge,  to  the  exclusion  of 
the  trial  by  jury;  and  the  state  courts  would  be  divested,  at  one 
stroke,  of  a  vast  iield  of  commercial  jurisdiction.  The  words  of 
the  judiciary  act  of  1789,  sec.  0,  are,  that  the  district  courts  shall 
have  ^^eocclusive  original  cognizance  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  including  all  seizures  under  laws 
of  impost^  navigation,  or  trade,  of  the  United  States,  where  the 
seizures  are  made  on  waters  which  are  navigable  from  the  sea, 
by  vessels  of  ten  or  more  tons  burthen,  within  their  respective 
districts,  &s  well  as  upon  the  high  seas."  *  But  the  act  adds,  by 
way  of  qualilication  to  this  designation,  of  admiralty  jurisdiction, 
these  words,  viz.  '^saving  to  suitors  in  all  cases  the  right  of  a 
common  law  remedy,  where  the  common  law  is  competent  to  give 
.it." '" 

*  Anfe,  pp.  .360—365. 

•  For  provisions  of  Rev.  Stat,  on  this  subject,  see  ante  p.  304,  n.  42. 

^^  The  meaning  of  this  saving  clause  is,  *'that  in  cases  ot  concurrent  jnris- 
diction  in  admiralty  and  common  law.  the  jurisdiction  in  the  latter  is  not 
taken  away.''  Waring  H  ah  v.  Clarke,  5  How.  441,  461  (1847V  See  also 
po8L,  p.  376.  For  a  case  within  the  exoeptioD,  see  Chappell  r.  Hradshaw,  128 
U.  a  132,  134  (1888). 
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The  act  of  Congress  is  rather  ambiguons  in  its  meaning,  and 
leaTes  it  uncertain  whether  it  meant  to  consider  seizures  on  tide 
waters,  in  ports,  harbours,  creeks,  and  arms  of  the  sea,  as 
cases  of  admiralty  and  maritime  jurisdiction  or  as  *  cases  [  *  373  ] 
simply  within  the  cognizance  of  the  district  courts;  for 
the  expression  is  including,  that  is,  comprehending,  either  with- 
in the  cognizance  of  the  court,  or  within  the  class  of  cases  of  ad- 
miralty jtirisdiction,  all  seizures  under  laws  of  impost,  navigation 
and  trade,  on  waters  navigable  from  the  sea,  by  small  vessels  of 
ten  tons  burthen.  This  act  has,  however,  been  construed  to  put 
a  construction  upon  the  words  * 'admiralty  and  maritime  jurisdic- 
tion," conformable  to  the  claims  of  the  civilians,  and  in  opposi- 
tion to  the  claims  of  the  common  law  tribunals;  and  there  is  a 
series  of  decisions  in  the  Supreme  Court  of  the  United  States  to 
that  effect. 

In  the  case  of  Tfie  United  States  v.  La  Vengeance  (a),  a  French 
privateer  was  libelled  in  the  district  court  of  New  York,  for  an 
attempt  to  export  arms  from  the  United  States  to  a  foreign  conn- 
try,  contrary  to  law.  She  was  adjudged  to  be  forfeited  to  the 
United  States.  The  decree,  on  appeal  to  the  circuit  court,  was 
reversed.  On  a  further  appeal  to  the  Supreme  Court  of  the 
United  States,  it  was  contended,  that  this  was  a  criminal  case, 
both  on  account  of  the  manner  of  prosecution,  and  the  matter 
charged ;  and,  therefore,  that  the  decree  of  the  district^court  was 
final;  and  that  it  ought  likewise  to  have  been  tried  by  a  jury  in 
the  district  court;  and  that,  if  it  was  even  a  civil  suit,  it  was  not 
a  case  of  admiralty  and  maritime  jurisdiction.  To  render  it  such, 
*  the  cause  must  arise  wholly  upon  the  sea,  and  not  in  a  bay,  har- 
bour, or  water,  within  the  precincts  of  any  county  of  a  state. 
But  the  Supreme  Court  decided,  that  it  was  a  civil  suit,  not  of 
common  law,  but  of  admiralty  and  maritime  jurisdiction.  The 
seizure  was  on  the  waters  of  the  United  States.  The  process 
was  in  rem^  and  did  not,  in  any  decree,  touch  the  person,  and  no 
jury  was  necessary. 

Afterwards,  in  the  case  of  The  United  States  v.  The  Schooner 
Sally  (6),  the  vessel  was  libelled  in  the  district  court, 
as  forfeited  for  being  concerned  in  *  the  slave  trade;  and  [  *  374  ] 
this  was  also  held  on  appeal,  to  be  a  case  not  of  common 

(a)  3  Dallas,  297. 
(6)  2  Craneh,  406. 
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law,  but  of  admiralty  jnrisdiction.  So,  id  the* case  of  The  United 
States  V.  T?ie  Schootier  Betsey  (a),  it  was  held  that  all  seiznres 
UDder  the  act  of  Congress  snspeading  commercial  intercourse 
with  a  foreign  conntry,  and  made  on  waters  navigable  from  sea, 
by  vessels  of  teh  tons  bortben,  were  civil  caoses  of  admiralty 
jurisdiction,  being  proceedings  in  rem,  and  not  according  to  the 
coarse  of  the  common  law,  and  were  to  be  tried  withont  a  jary. 
The  conrt  said,  that  the  place  of  seizure  being  on  navigable  waters, 
decided  the  jurisdiction,  and  that  the  act  of  Congress  meant  to 
make  seizures  on  waters  navigable  from  the  sea,  civil  causes  of 
admiralty  and  maritime  jurisdiction.  In  this  last  case,  the  coun- 
sel for  the  claimant  contended,  that  the  seizure  was  made  within 
the  body  of  a  county,  for  a  breach  of  a  municipal  law  of  trade, 
and  that  though  it  belonged  to  the  jurisdiction  of  the  district 
court,  it  was  not  a  case  of  admiralty  cognizance.  All  seizures,  in 
England,  for  violation  of  the  laws  of  revenue,  trade,  or  navigation, 
were  tried  by  a  jury  in  the  court  of  exchequer,  according  to  the 
eourse  of  the  common  law;  and  though  a  proceeding  be  in  reri}, 
it  is  not  necessarily  a  proceeding  or  cause  in  the  admiralty. 

In  the  case  of  The  Samuel  (6),  where  the  vessel  and  cargo  were 
seized  and  libelled,  and  condemned  in  the  district  court  of  Rhode 
Island,  for  a  breach  of  the  non-importation  laws  of  the  United 
States,  the  same  objection  was  made  upon  appeal  to  the  Supreme 
Court,  and  it  was  again  overruled,  on  the  authority  of  the  pre 
ceding  cases.  The  same  objection  was  taken  in  the  case  of  The 
Octavia  (c);  and  it  was  contended,  that  the  word  including,  in 
the  9th  section  of  the  judiciary  act,  ought  not  to  be  construed 
cumulatively;  and  that  a  suit  might  be  a  cause  of  admiralty  and 

maritime  jurisdiction,  and  yet  triable  under  the  common 
[  *  375  ]  law,  proceeding  *  by  information,  instead  of  the  civil 

law  process  by  libel.  The  objection  was  again  overruled. 
The  last  case  that  brought  up  the  same  point  for  review  and  discus- 
sion, was  The  Sarah  (d),  and  the  Supreme  Court  there  recognized 
thi  marked  and  settled  distinction  l)etween  the  common  law  and 
the  admiralty  jurisdictions  of  the  district  courts.  In  seizures 
made  on  land,  the  district  court  proceeds  as  a  conrt  of  oommon 

(a)  4  Cranch,  443.  ^ 

(b)  1   Wh€aton,9. 

(c)  1  Wheaton,  20. 

(d)  8  Wke€aon,  391. 
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law,  according  to  the  course  of  the  EngllBJi  ezcheqner,  on  infor- 
matioQ  in  rem,  and  the  trial  of  issues  of  fact  is  to  be  by  jury  (a). 
Bat  in  cases  of  seizures  on  waters  navigable  from  the  sea,  by 
vessels  of  ten  or  more  tons  burthen,  the  court  proceeds  as  an  in- 
stance court  of  admiralty,  by  libel  in  rem,  and  the  trial  is  by  the 
coQrt 

It  may  now  be  considered  as  the  settled  law  of  this  country, 
that  all  seizures  under  laws  of  impost,  navigation,  and  trade,  if 
made  upon  tide  waters  navigable  from  the  sea,  are  civil  cases  of 
admiralty  jurisdiction;  and  the  successive  judgments  of  the 
Supreme  Court,  upon  this  point,  are  founded  upon  the  judiciary 
act  of  1789.  If  the  act  of  Congress  declares  them  to  be  cases  of 
admiralty  jurisdiction,  it  is  apprehended  that  this  is  an  extension 
of  admiralty  powers  beyond  the  English  practice.  Cases  of  for- 
feiture for  breaches  of  revenue  law  are  cognizable  in  England  in 
the  exchequer  upon  information,  though  the  seizure  was  ihade 
upon  navigable  waters,  and  they  proceed  there  to  try  the  fact 
on  which  the  forfeiture  arises  by  jury  (6).  Informations  are 
filed  in  the  court  of  exchequer  for  forfeiture,  upon  seizure  of 
property,  for  breach  of  laws  of  revenue,  impost,  navigation,  and 
trade.  In  the  case  of  The  Attorney  General  v.  Jcuykson  (c),  the 
seizure  was  of  a  vessel  lying  in  port  at  Cowes,  for  breach  of  the 
act  of  navigation,  and  the  proceeding  was  by  information  and  trial 
by  jury,  according  to  the  course  of  the  common  law. 
Lord  Hale  said  (d),  that  informations  of  that  *  nature  lay  [  *  370  ] 
exclusively  in  the  exchequer.  Congress  had  a  right,  in 
their  discretion,  to  make  all  such  seizures  and  forfeitures  cog- 
nizable in  the  district  courts;  but  it  may  be  a  question,  whethei 
they  had  any  right  to  declare  them  to  be  cases  of  admiralty 
jurisdiction,  if  they  were  not  so  by  the  law  of  the  land  when  the 
Constitution  was  made.  The  Constitution  secures  to  the  citizen 
trial  by  jury,  in  all  criminal  prosecutions,  and  in  all  civil  suits  at 
common  law,  where  the  value  in  controversy  exceeds  twenty  dol- 
lars. These  prosecutions  for  forfeitures  of  large  and  valuable 
portions  of  property,  under  revenue  and  navigation  laws,  are  highly 
penal  in  their  consequences;  and  the  government  and  its  officers 

(fl)  Thompson,  J.,  1  Paine* 8  Rep.  504.     United  States  t>.  Fourteen  I*ack- 
ages,  Gilpin's  R,  235. 

(h)  Attorney  General  v.  Le  Merchant,  1  AneA,  Rep,  52. 
(e)  Buiib.  Rep.  236. 
(d)  Harg.  L.  T,  '2Sn. 
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are  always  p.arties,  and  deeply  coacerned  in  the  oonviction  and 
forfeiture.  And  if,  by  act  of  Congress,  or  by  judicial  decisioiiB, 
the  prosecution  can  be  turned  over  to  the  admiralty  side  of  the 
district  court,  as  being  neither  a  criminal  prosecution  nor  a  suit  at 
common  law,  the  trial  of  the  cause  is  then  transferred  from  a 
jury  of  the  country  to  the  breast  of  a  single  judge.  It  is  proba- 
ble, however,  that  the  judiciary  act  of  1789  did  not  intend  to  do 
more  than  declare  the  jurisdiction  of  the  district  courts  over  these 
cases;  and  that  all  prosecutions  for  penalties  and  forfeitures,  upon 
seizures  under  laws  of  impost,  navigation,  and  trade,  were  not  to 
be  considered  of  admiralty  jurisdiction,  when  the  case  admitted 
of  a  prosecution  at  common  law;  for  the  act  saves  to  '^suitors,  in 
all  cases,  the  right  of  a  common  law  remedy,  where  the  common 
law  was  competent  to  give  it.'"*  We  have  seen  that  it  is  com- 
petent to  give  it,  because,  under  the  vigorous  system  of  the 
English  law,  such  prosecutions  in  rem  are  in  the  exchequer,  ac- 
cording to  the  course  of  the  common  law;  and  it  may  be  doubted 
whether  the  case  of  the  La  Vengeunce,  on  which  all  the  subse- 
quent decisions  of  the  Supreme  Court  have  rested,  was  sufficiently 
considered.  There  is,  however,  much  colonial  precedent  for  this 
extension  of  admiralty  jurisdiction.  The  vice-admiralty  courts,. 
in  this  country,  when  we  were  colonies,  and  also  in  the  West 

Indies,  obtained  jurisdiction  in  revenue  causes  to  an  ex- 
[  *  377]  tent  *  totally  unknown  to  the  jurisdiction  of  the  English 

admiralty,  and  with  powers  quite  as  enlarged  as  those 
claimed  at  the  present  day  (a).  But  this  extension,  by  statute, 
of  the  jurisdiction  of  the  American  vice-admiralty  courts  beyond 
their  ancient  limits,  to  revenue  cases  and  penalties,  was  much 
discussed  and  complained  of  on  the  part  of  this  country,  at  the 
commencement  of  the  revolution  (&). 

Whatever  admirality  and  maritime  jurisdiction  the  district 
courts  possess,  would  seem  to  be  exclusive,  for  the  Constitution 
declares  that  the  judicial  power  of  the  United  States  shall  ex- 
tend to  all  cases  of  admiralty  and  maritime  jurisdiction;  and  the 
act  of  Congress  of  1789  says,  that  the  district  courts  shall  have 

(a)  See  tho  form  of  the  commissions  of  these  vice  admiralty  courts,  under 
the  colonial  establishments,  in  a  note  io  the  case  of  Dc  Lovio  v.  Boit,  2 
Oallimn,  470,  and  in  Du  Ponceau  on  Juriftdidhn^  p.  LIS. 

(6)  Journals  of  Congress,  vol.  i.  p.  22^29,  .3J).  Journals  of  the  Assembiy  of 
the  Colony  of  New  York,  vol.  ii.  p.  795,  797,  800. 

"  As  to  the  meaning  of  this  clause,  sec  anic^  p.  3T2,  n.  10. 
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excljisive  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jarisdiction  (a).  It  is  certain,  however,  that  the  state 
coarts  take  an  extensive  and  unquestioned  cognizance  of  mari- 
time contracts,  and  on  the  ground  that  they  are  not  cases,  strictly 
and  technically  speaking,  of  admiralty  and  maritime  jurisdic- 
tion. If,  however,  the  claim  of  the  district  courts  be  well  founded 
to  the  cognizance  of  all  maritime  contracts,  wheresoever  the  same 
may  be  made,  or  whatever  may  be  the  form  of  the  contract,  it 
woald  seem  that  the  jarisdiction  of  the  state  courts  over  those 
contracts  could  not  be  sustained.  But  I  apprehend  it  may  fairly  be 
doubted,  whether  the  Ck>n8titntion  of  the  United  States  meant,  by 
admiralty  and  maritime  jurisdiction^any  thing  more  than  that  juris- 
diction which  was  settled  and  in  practice  in  this  country  under 
the  English  jurisprudence,  when  the  Constitution  was  made;  and 

« 

(ff)  ConstUuiion,  art.  3,  sec.  2.  Acl  of  Oongreiat,  September  2Alh^  1789.  ch.- 
20,  sec.  9.  Vide  supra,  p.  9iM,  .772.  Mr.  Jastioe  Story  (3  Com.  CansL  U.  8. 
p.  533,  note)  says,  that  the  opinion  here  expressed  is  **  founded  in  mistake/' 
and  that  the  admiralty  and  maritime  jnrivlict ion  was  intended  by  tbeCon- 
stitDtion  to  be  exactly  as  extensive  or  exdosive,  and  no  more  so,  in  the  na- 
tional jadiciary,  than  it,  ^'existed  in  the  jnrispmdenoeof  the  common  law;" 
and  that  where  the  cognizance  of  admiralty  and  maritime  coses  'Van  prc- 
vionsly  concnrrent  in  the  courts  of  common  law,"  it  remained  so.  If  I  was 
.  mistaken  as  to  the  meaningof  the  Constitution,  in  sappoi«ing  that  thejndicial 
power,  extending  **to  nil  casesof  admiralty  and  maritime  jurisdiction,"  wns 
exclusive,  I  was  led  into  the  error  by  following  the  construction  assamcd  by 
the  Supreme  Court  of  the  United  States,  in  the  judgment  delivered  in  ^far" 
tin  v.  Hunter's  Lessee,  1  Wheaion,  304.  In  that  cose,  the  court  observed,  that 
the  words  *^the  judicial  power  aftafl  exlend,*^  Ac,  were  imperative,  and  that 
Congress  could  not  vest  any  portion  of  the  judicial  power  ot  the  United  States, 
except  in  courts  ordained  and  established  by  itself.  It  was  their  duty  to  vcsi 
the  vkole  judicicU  power  in  their  own  courts.  The  learned  judge  who  deliv- 
ered the  opinion  of  the  court'  noted  and  dwelt  on  the  distinction  in  the  lan- 
guage ol  the  Constiution,  between  declaring  that  the  judicial  power  ithali 
extend  to  all  cases  in  law  and  ecfuity  arising  under  the  Constitution — to  all 
coMs  affecting  ambassadors,  &c. — to  all  cases  of  admiralty  and  maritime 
jarisdiction — ^and  then  (dropping  ex  indutiria  the  word  all)  to  contrryverKica 
to  which  the  United  States  shall  be  a  party — ^to  controversies  between,  Ac, 
&c.  The  difference  of  phraseolo}^,  he  said,  was  not  accidental,  but  designed , 
and  the  jurisdiction  in  the  one  case  was  imperative,  and  in  the  other  might 
be  qualified;  and  that,  upon  any  construction,  the  judicial  power  of  Unitc'<l 
States  was  in  some  ca^es  unavoidably  exclusive,  and  in  all  others  night  be 
made  80,  at  the  election  of  Congreae.  Upon  this  ground  I  waa  led  to  the 
view  I  took  in  the  text,  that  as  the  admiralty  and  maritime  jurindicfion, 
within  the  purview  of  the  Constitution,  wns  exdwiive^  it  ought  not  to  extend 
farther  than  the  settled  admiralty  and  maritime  jurisdiction  when  the  Consti- 
tution was  formed.  It  appeared  to  me,  therefore,  that  the  elaborate  deciMidn 
in  Ik  Lovio  v.  Boii,  grai^ied  at  too  much  jurisdiction.  But  we  are  taught 
by  the  note  in  the  Commentaries  referred  to,  that  the  state  courts  have  all 
the  concurrent  cognizance,  which  they  had  orignally  in  17H7  over  maritime 
contracts,  and  that  this  concurrent  jurisdiction  does  not  depend,  as  declared 
in  1  Wheaion,  337,  on  the  pleasure  of  Congress,  Imt  is  founded  on  the  '^reason- 
able  interpretation  of  the  Constitutioo.'' 
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.whether  it  had  any  retrospective  or  historical  reference  to  the 
usages  and  practice  of  the  admiralty,  as  it  onoe  existed, 

[  *  378  ]  in  the  middle  ages,  before  its  territories  *  had  been  in- 
vaded and  partly  subdued  by  the  bold  and  free  spirit  of 

the  courts  of  common  law,  armed  with  the  protecting  genius  and 

masculine  vigour  of  trial  by  jury." 

Jurisdiction  of  the  Instance  Courts.— (4)  Jurisdiction  of 

the  instance  courts. 

The  extensive  and  superior  claims  of  the  American  courts  of 
admiralty,  as  courts  of  civil  maritime  jurisdiction,  we  have  had 
occasion  already  to  consider;  but  according  to  the  English  juris* 
prudence,  the  instance  court  takes  cognizance  only  of  things  done, 
and  contracts  not  under  seal  made  super  altum  mare^  and  with- 
out the  body  of  any  coanty.  This,  of  course,  excludes  all  creeks, 
.  bays,  and  rivers,  which  are  within  the  body  of  some  county;  and 
if  the  place  be  the  sea-coast,  then  the  ebbing  and  flowing  of  the 
tide  determines  the  admiralty.  The  cause  must  arise  wholly 
upon  the  sea,  and  not  within  the  precincts  of  any  county,  to  gi^e 
the  admiralty  jurisdiction.  If  the  action  be  founded  on  a  matter 
done  partly  on  land  and  partly  on  water,  as  if  a  contract  be  made 
on  land  to  be  executed  at  sea,  or  be  made  at  sea  to  be  executed  on 
land,  the  common  law  has  the  preference,  and  excludes  the  ad- 
miralty (a).  The  admiralty  has  cognizance  of  maritime  hypothe- 
cations of  vessels  and  goods  in  foreign  ports,  for  repairs  done,  or 
necessary  supplies  furnished  (6);  and  in  the  case  of  Menetone  v. 

(a)  Own.  Dig.  tit.  Adm.  E.  1,  7,  10,  12.  F.  1,  2,  4,  5.  3  Blaehi,  dm. 
106,  107.  lu  ca^es  purely  dependent  upon  the  tocality  of  the  act  done,  the 
admiralty  jurisdiction  is  limited  to  the  sea  and  to  tide  water  as  far  as  the  tide 
flo\7S.  But  in  mixed  caaea,  as  where  salvage  services  are  performed  partly  on 
tide  waters  and  partly  on  shore,  for  the  preservation  of  the  property,  the  ad- 
miralty has  jurisdiction.  United  States  v.  Coombs,  12  Petera,  72.  In  Pey- 
r«*ux  V.  Howard,  7  Peters^  U,  S.  Rep.  324,  the  Supreme  Court  decided  that 
Nero  Orleans  was  within  the  ebb  and  flow  of  the  tide,  and  that  admiralty 
jurisdiction  prevailed  there,  and  that  repairs  done  there  by  a  ship-wright 
upon  a  steamboat  wais  essentially  a  maritime  service,  and  gave  a  lien,  not- 
withstanding  the  commencement  or  termination  of  the  voyage  of  the  steam- 
boat might  be  at  some  place  up  the  Mississippi,  beyond  the  reach  of  the  tide. 
It  was  held,  in  Smith  v.  The  Pekin,  Gifpin,  203,  that  a  contract  for  wages 
on  a  voyage  between  ports  of  adjoining  states,  and  on  the  tide  waters  ol  a 
river  or  bay,  is  within  the  jurisdiction  of  the  district  courts,  and  may  be  en- 
forced by.  a  suit  mrem  in  the  admiralty.  But  if  a  vessel  be  engagied  snb- 
Btantially  in  interior  navigation  and  trade,  not  on  tidewaters,  the  admiralty 
has  no  jurisdiction,  though  she  may  have  touched  atone/ermfnu^of  the  voy- 
age on  tide  waters.     The  Steamboat  Orleans  v.  Phoebus.  11  Peters^  175. 

(h)  Johnson  v.  Shippen,  1  Salk,  Bep.  34.  Lord  Baym.  982,  S.  C.  It  seems 
to  be,  also,  not  only  the  better  opinion,  but  the  settled  law,  that  the  ad- 

^s  The  contrary  doctrine  appears  to  have  prevailed.    See  ante,  p.  369,  tl  7. 

404 


Lcc.  XVIL]  THE  UlilTED  STATES.  *  379 

Gibbons  (a),  it  was  admitted  by  the  K.  B.,  that  the  admiraltj  had 
entire  jurisdiction  in  the  case  of  an  hypothecation  bond;  charging 
a  ship  with  money  taken  np  in  a  foreign  port  for  neoeesaries, 
tboa^h  the  bond  was  nnder  seal,  and  executed  on  land.  The 
jurisdiction,  in  such  a  case,  depended  on  the  snbject  matter,  for 
the  contract  was  merely  in  rem^  and  there  was  no  personal  cove- 
naot  for  the  payment  of  the  money,  and  the  admiralty  jurisdic- 
tion in  sach  a  case  was  indispensable,  as  the  courts  of 
common  law  *do  not  proceed  in  rem  (6).  If  the  admiralty  [  *  379  ] 
has  cognizance  of  the  principal  thing,  it  has  also  of  the  - 
incident,  though  that  incident  would  not,  of  itself,  and  if  it  stood 
for  a  principal  thing,  be  within  the  admiralty  jurisdiction.  Upon 
this  principle  it  is,  that  goods  taken  by  pirates,  and  sold  on  land, 
may  be  recovered  from  the  vendee,  by  suit  in  the  admiralty  (c). 
Saits  for  seamen's  wages  are  cognizable  in  the  admiralty,  though 
the  contract  be  made  upon  land,  provided  it  be  not  a  contract  under 
seal;  and  this  is  intended  for  the  ease  and  benefit  of  seamen,  for 
they  are  all  allowed  to  join  in  the  suit,  and  all  the  persons  on  board 
below  the  rank  of  the  master,  are  comprehended  in  the  descrip- 
tion of  mariners  (d).     This  case  of  seamen's  wages  the  courts  of 

miralty  has  jnrisdiction  in  rem  in  the  case  of  bottomry  bonds  creating  a  lien 
on  a  vessel,  whether  the  bond  was  executed  by  the  owner  in  a  foreign  or  in 
a  home  port.  Whenever  the  local  law  gives  a  lien  on  the  vessel  as  a  secarity, 
or  there  IS  an  express  hypothecation,  the  admiralty  has  jnrisdiction  in  retn 
to  enforce  it.  Corish  v.  The  Mnrphy,  2  Bro.  Civ  and  Adm.  Law,  530,  app. 
The  Sloop  Mary,  1  Faine's  Cir,  B.  671.    The  Brig  Draco,  2  Sumner,  157. 

(a)  3  Term  Bep.  267. 

(6)  In  the  case  of  the  Atlas,  2  Hogg,  Adm.  Bep.  48 — ^73,  it  was  admitted 
that  the  court  of  admiralty  had  an  undoubted  jurisdiction  over  bottomry 
bonds  founded  upon  sea  risks,  and  defeasible  by  the  destruction  of  the  ship 
in  the  course  of  the  voyage.  It  was  an  original  jurisdiction  exercised  upon 
the  ground  of  authorized  usage  and  established  authority.  But  the  jurisdic- 
tion would  not  attach  upon  any  bond  not  dependent  upon  the  accidents  of 
the  voyage. 

(c)  Corn.  Dig.  tit.  Adm.  F.  6.  3  Blackn.  Com.  108.  The  court  of  admiralty 
has  authority  to  entertain  a  civil  suit  entitled  causa  itpolii  civilis  et  maritima, 
for  the  restitution  of  goods  piratically  taken  on  the  high  seas.  The  Hercules, 
2  Dodson^s  Adm.  Bep..  369. 

(d)  1  Salk.  Bep.  34.  8tr.  Bep.  761,  937.  1  Lord  Baym,  398.  3  Lev.  60,  4 
IntL  134,  142.  Om.  Dig.  tit  Adm.  E.  15.  2  Lord  Baym.  1044,  1206.  A 
cjotract  for  wages  on  board  a  steamboat,  plying  between  ports  of  adjoining 
states,  on  a  navigable  lide  water  may  be  enforced  by  a  suit  tn  rem  in  the  ad- 
miralty. Wilson  V.  The  Steamboat  Ohio,  Gilpin'n  B.  505.  But  to  render  a 
service  on  board  a  vessel  even  on  tide  waters  maritime,  so  f^r  as  to  give  ad- 
miralty jurisdiction  over  it  as  for  wages,  it  must  contribute  to  the  preserva- 
tion of  the  vessel,  or  of  those  whose  labour  and  skill  are  employed  to  navi- 
gate her.  Musicians  do  not  come  within  that  description.  Trainer  r.  The 
Superior,  GUpih'B  B.  514.  The  service  must  be  essentially  maritime:  labour 
on  board  a  fuel  or  ooal  boat  is  not  of  that  description.    Thackarcy  o.  The 
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common  law  admit  to  be  of  admiralty  jurisdiction;  and  this  is  an 
exception  in  favour  of  seamen,  to  the  general  rule  that  the  admi- 
ralty has  no  jurisdiction  of  any  matter  arising  on  land,  though  it 
be  of  maritime  nature,  as  a  charter-party,  or  policy  of  insurance. 
The  district  court,  as  a  court  of  admiralty,  possesses  a  general 
jurisdiction  in  suits  by  seamen  and  salvors,  and  by  material  meo, 
in  rem  and  in  personam.  The  courts  of  admiralty  have  a  general 
jurisdiction  to  enforce  maritime  liens  by  process  in  rem^  and  there 
may  be  a  maritime  jurisdiction  in  personam  where  there  is  no 
lien  and  consequently  no  jurisdiction  in  rem..  Seamen  have  an 
implied  lien  on  the  vessel  for  services  rendered  upon  the  high 
seas  or  upon  tide  waters.  They  may  proceed  in  rem  and  in  in 
personam,  but  the  proceeding  in  rem  is  only  maintainable  by 
material  men  when  there  is  a  specilic  lien,  or  for  wages,  or  for 
repairs  made,  or  necessaries  furnished  to  a  foreign  ship,  or  to  a 

ship  in  the  ports  of  ihe  state  to  which  she  does  not  be- 
[  *  880  ]  long  (a),     the  admiralty  jurisdiction  is  essential  *  in 

all  such  cases,  for  the  procebs  of  a  court  of  common  law 
cannot  directly  reach  the  thing  in  specii.  If  the  law  raises  a  lien 
for  a  maritime  service,  a  court  of  admiralty  has  power  to  carry  it 

Farmer,  ibid,  524.  The  service  mnst  concern  transactions  anil-  proceedings 
relative  to  commerce  and  navigation,  and  to  damages  and  injuries  upon  the 
sea.  Nor  has  the  admiralty  any  jurisdiction  in  matters  of  account  between 
part  owners.  The  Steamboat  Orleans  v.  Phcebus,  11  Peters^  173.  It  is 
limited  in  matters  of  contract  to  those  which  are  maritifM'.  Ibid.  Thus  in 
the  case  of  the  Thomas  Jefferson,  10  Wheaion^  428,  it  was  held  that  the  ad- 
miralty had  no  jurisdiction  over  contracts  for  the  hire  of  seamen,  unless  the 
service  was  substantially  performed  upon  the  sea,  or  upon  waters  within  the 
ebb  and  flow  of  the  tide.  Suits  for  seamen's  wages  on  a  voyage  from  a  place 
in  Kentucky,  up  the  river  Missouri  and  back  again,  were  therefore  not  of 
admiralty  and  maritime  jurisdiction.  But  state  courts  under  state  laws 
have  jurisdiction  in  rem  in  case  of  supplies  and  repairs  to  boats  or  vessels  on 
river  navigation  in  the  interior,  as  well  as  under  contracts  for  the  carriage 
of  persons  or  property  upon  navigable  river  waters.  Statvtes  of  Missouri ^ 
183,"),  p.  102. 

(a)  The  Hope,  3  Rob.  215.  The  Trelawney,  3  Rob.  R.  216,  note.  The  Gen- 
eral Smith,  4  WJieaion,  438.  The  Jerusalem,  2  GaUison^  345.  The  Robert 
Fulton,  1  Paine's  Rep.  620.  Drinkwater  v.  Brig  Spartan,  Ware^s  Rep.  149. 
Bheppard  v.  Taylor,  5  Peters*  U.  8.  Rep.  675.  Story,  J.,  in  the  case  of  the 
Brig  Nestor,  1  Sumner^  74.  See  also  tn/ra,  vol.  iii.  167 — 170.  If  materials 
for  a  vessel  be  furnished  in  a  home  port,  and  a  note  of  hand  given  by  the 
owner,  a  libel  in  the  admiralty  in  personam  will  not  lie.  Ramsay  v.  Allege, 
1*3  WheatoUt  611.  In  this  last  case  the  extent  of  admiralty  jurisdicticn  in 
personam  was  much  discussed,  and  questioned  by  Mr.  Justice  Johnson.  Bat 
in  Willard  v.  Dorr,  3  Mason's  Rep.  93.  and  in  Hammond  v.  Essex  F.  and  M. 
Ins.  Co.,  4  Mason's  Rep.  196,  Mr.  Justice  Story  considered  it  to  be  the  settled 
jurisdiction  of  the  admiralty,  that  the  master  could  sue  there  in  personatn  for 
nis  wages,  and  the  seamen  tn  rem  as  well  as  in  perti^nam  for  their  wages. 
This  appears  to  be  a  well-established  distinction. 
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into  effect  (a).     Tho  act  of  Congress  of  Jaly  20th,  1700,  relative 
to  seamen,  section  6,  has  given  a  specific  and  summary  relief  for 
seamen,  in  the  recovery  of   wages,  by  authorizing  the  district 
jadge,  or,  in  his  absence,  a  magistrate,  to  sammon  the  master  be- 
fore him,  and  to  attach  the  vessel  as  security  for  the  wages  (6).*' 
We  hate  now  finished  a  general  survey  of  the  admiralty  jnris- 
diction  of  the  district  courts,  in  civil  and  criminal  cases,  and  both 
as  an  instance  and  a  prize  court.    It  would  not  be  consistent  with 
the  plan  of  these  elementary  disquisitions,  to  give  a  detailed 
sketch  of  the  course  of  proceeding,  and  of  the  peculiar  practice 
in  the  admiralty  courts.     The  proceedings  are  according  to  the 
course  of  the  civil  law,  and  are  remarkabln  for  their  comprehen- 
sive brevity,  celerity,  and  simplicity.     Nothing  can  be  more  un* 
like  in  its  process,  pleadings,  proof,  trial,  and  remedy,  than  the 
practice  of  the  courts  of  admiralty  and  of  the  courts  of  common 
law  (c). 

{a)  Philips  r.  Scattergood,  1  Gilpin.  1.  No  prior  replevin  or  attachment  of 
the  property  under  any  state  conrt  process,  (%n  control  the  paramount  juris- 
fliction  of  the  admiralty  in  rem  for  freight,  or  seamen's  wages,  or  on  a  bot* 
tomry  bond.     Certain  Logs  of  Mahogany,  2  Sumtifir,  589. 

(b)  See  vol.  iii.  16!^ — 171,  as  to  the  lien  of  material  men.  Ibid,  as  to  the- 
remedy  for  seamen's  wages.  Material  men  and  workmen  having  liens  on 
vessels  under  stale  lawn,  may  enforce  them  in  the  district  conrt  as  well  as  in 
a  state  court  at  their  election,  as  the  jurisdiction  is  in  that  case  concnrrent, 
Davis  V.  A  New  Brig,  Gilpin* 8  R.  473.  In  the  ease  of  Heyer  and  others  r. 
The  Schooner  Wave,  in  the  district  conrt  of  the  Houthem  district  of  New 

York.  (2  Paine* 9  Rep. ,)   the  plaintiffs,  as  branch  or  deputy  pilots, 

libelled  the  vessel  for  salvage  in  relieving  her  in  distress  within  the  harbour 
of  New  York,  and  salvage  was  allowed.  On  appeal  to  the  circuit  court  of  the 
United  States  ftir  the  southern  district  of  New  York,  the  decree  was  reversed,  on 
the  ground  that  the  act  Congress  of  August  7th,  1789,  ch.  9,  hsA  adopted  the 
pilotage  laws  of  the  states  respectively  temporarily,  and  had  not  since  inter' 
fered,  and  that  the  remedy  for  the  pilots  was  in  the  state  courts,  and  that 
the  district  court  had  no  jurisiiction  in  the  case  of  pilotage,  arising  within 
the  waters  of  the  states,  until  Congress  should\pve  it,  as  they  had  the  right 
to  do.  .  See  infra^  vol.  iii.  p.  176,  note. 

(e)  The  act  of  Congress  of  May  8th,  1792,  ch.  36,  sec.  2,  declared  that  the- 
form  of  writs,  executions,  and  other  process,  except  their  style,  in  suitx  of 
admiralty  and  maritime  jurisdiction,  should  be  according  to  the  principles, 
rules,  and  usages  which  belong  to  courts  of  admiralty  as  contradistinguishefl 
from  courts  of  common  law  subject  to  alterations  and  a<1ditions  by  the  said 
courts,  and  to  regulations  to  be  prescribed  by  the  Supreme  Court     For  a 
knowledge  of  the  admiralty  practice,  I  would  refer  the  student  to  (JerkeU 
Pradiee  of  the  Qmri  of  Admiralty  in  England,  which  is  a  work  of  undoubted 
credit^  and  in  1809,  a  new  edition  was  published  in  this  country  by  Mr.  Hull, 
with  an  appendix  of  precedents.     I  would  also  refer  him  to  the  2d  volume  of 
Brown'*9  Civil  and  Admiralty  Loir,  and  to  the  appendix  to  the  1st  and  2d  vol- 
umes of  Mr.  Wkeaton^H  Reparfti.  where  he  will  find  the  practice  of  the  instance 
and  prize  courts  digested  and  summarily  explained.     See  ulso  the  case  of 
Lane  v.  Townsend,  in  the  district  court  of  Maine  in  1835,  Ware's  R.  2ltSl,  in 

^  See  £ev.  Stat,  i  4546. 
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Civil  Jnrisdiction  of  the  District  Court.— (5.)  The  juris. 

diction  of  the  district  court,  when  proceeding  as  a  court  of  com- 
mon law,  extends  to  all  minor  crimes  and  offences,  cognizable 
under  the  authority  of  the  United  States,  and  which  are  not 
strictly  of  admiralty  cognicance;  and  to  all  Seizures  on  land,  and 
on  waters  not  navigable  from  the  sea;  and  to  ail  suits  for  penal- 
ties and  forfeitures  there  incurred;  and  to  all  suits  by  aliens,  for 
torts  done  in  violation  of  the  law  of  nations,  or  of  a  treaty  ;  and 
to  suits  against  consuls  and  vice-consuls;  and  to  all  suits  at  com- 
mon law,  where  the  United  States  sue,  and  the  matter  in  dispute 
amounts  to  one  hundred  dollars  (a).^*  It  has  jurisdiction  like* 
wise  of  proceedings  to  repeal  patents  obtained  surreptitiously,  or 
upon  false  suggestions.''  This  is  given  by  the  act  of  Congress 
of  February  21st,  1793,  chap.  IL,  and  it  is  a  jurisdiction  that 
leads  frequently  to  the  most  intricate,  nice,  and  perplexed  inves- 
tigations, respecting  the  originality  of  inventions  and  improve- 
ments in  complicated  machinery.  It  was  made  a  question  in  ibe 
district  court  of  New  York,  in  the  casb  ex  parte  Wood,  whether 
the  process  to  be  awarded  to  repeal  the  patent,  was  not  in  the 
nature  of  a  scire  facias  at  common  law,  upon  which  issue  of  fact 
might  be  taken  and  tried  by  a  jury.  The  district  judge  decided, 
that  the  proceeding  was  summary,  upon  a  rule  to  show  cause, 
and  that  nj  process  of  scire  facias  was  afterwards  admissible. 
But  upon  appeal  to  the  Supreme  Court  of  the  United  States  (&), 
the  decree  of  the  district  court  was  reversed,  and  the  district 
court  was  directed  by  mandamus  to  enter  upon  record  the  pro- 
ceedings in  the  cause,  antecedent  to  the  granting  of  the  rule 
to  show  cause  why  process  should  not  issue  to  repeal  the  patent. 
The  district  court  was  f  ijrther  directed  to  award  process,  in  the 

• 
which  the  learned  judge  defines  the  nature  and  effect  of  stipulations  in  the 
admiralty.  That  case  contains  a  learned  examination  of  the  mode  of  com- 
mencing a  suit,  and  of  the  prastorian  stipulations  required  of  the  defendant 
in  the  Roman  law,  and  it  satisfactorily  shows  great  inaccuracy  in  Brown*s 
view  of  the  subject  of  the  stipulations,  cautions  or  securities  required  in  the 
proffress  of  the  suit  by  the  practice  of  the  Roman  Forum.  In  the  case  also 
of  Hutson  V.  Jordan,  Ware^s  Rep.  385,  395,  the  admiralty  practice,  as  derived 
from  the  Roman  law  and  the  civil  law  courts,  is  discussed  with  the  custom- 
ary learning  and  ability  of  the  distinguished  judge.  So  also  the  practice  oa 
the  joinder  of  different  actions  of  different  nature:}  in  one  libeL     Ibid.  427. 

(a)  Judiciary  Act  of  S^letnbery  1789,  sec.  9. 

(h)  9  Whealon,  603. 

*^  As  to  the  present  jurisdiction  in  the  matters  above  mentioned,  see  ani€y 
p.  304  and  notes. 

>^  See  ante,  p.  304,  n.  48. 
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uiture  of  a  scire  facias,  to  the  patentee,  lo  si 
patuDt  should  not  be  repealed;  and  npua  i 
*of  the  process,  the  conit  was  to  proceed 
cause  apan  the  pleadiDgs  of  the  parties,  and 
of  Uw  01  fact  joined  thereon,  as  the  case  mig 
the  iaane  be  an  iesae  of  fact,  the  trial  thereof 
according  to  the  coarse  of  the  common  law. 

Thia  was  a  joet  and  liberal  OecisioD  of  the  i 
it  vas  observed,  in  the  opinion  which  was  pioi 
not  lighllj  to  be  presumed,  that  Congress,  iu 
cases,  placed  peculiarly  vrithin  their  patronagi 
Tolving  some  of  the  dearest  and  most  valoal 
ciety  acknowledges,  and  the  ConstitatJOD  its« 
ffonld  institute  a  new  and  summaij  process, ' 
adjodge  upon  those  rights,  withoai  a  trial 
right  of  appeal,  and  without  aoj  of  those  go 
equity  suits,  it  has  fenced  ronnd  the  genen 
jostice.  The  Supreme  Court  then  went  into 
ination  of  the  lOth  section  of  the  act  of  1793 
of  summary  joriadiction  rested,  and  vindicat 
which  they  assnmed,  in  opposition  to  that  t 

The  jurisdiction  of  the  judges  of  the  dial 
of  bankrapUty,  has  presented  for  coneidera 
questions  on  the  point  of  jurisdiction.  W 
system  in  existence  nnder  the  government  ol 
hot  there  are  some  lingering  traces  of  bnsln 
nndeter mined,  under  the  bankrupt  act  of  th 
are  in  expectatiou,  at  every  seasion  of  Cong 
that,  or  some  other  analogous  system  and  cc 
rapt  law."  In  the  case  of  Comfort  Sands 
conrt  of  New  York,  it  was  observed,  that,  i 
power  of  directing  the  execution,  and  con 
tratioD  of  the  bankrupt  system,  in  all  its  d 
'and  in  every  stage  of  the  proceeding,  res 
lord  chancellor. 

This  jurisdiction  of  the  English  chancell 
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of  chancery,  but  in  ibo  individual  who  holds  the  great  seal;  and 
it  is  exercised  sumtuarily  upon  petition,  and  his  judgment  upon 
the  petition  is  without  apf>eal,  unless  the  chancellor  in  his  dis- 
cretion allows  a  bill  to  be  filed,  in  order  to  found  an   appeal 
thereon.     The  judge  then  proceeded  to  examine  the  several  pro- 
visions of  the  bankrupt   act  of  the  United  States  of  1800,  in 
ordei:  to  show,  that  upon  the  principles  of  construction  adopted 
in  England,  the  district  judge  had  the  same  jurisdiction  in  cases 
of  bankruptcy  as  is  exercised  by  the  lord  chancellor.     The  same 
course  of  reasoning  which  sustains  the  jurisdiction  of  the  one, 
would  confer  that  of  the  other.    He  insisted  that  the  jurisdiction 
was  given,  not  to  the  district  cour£|  but  to  the  individual  who  hap- 
pened to  hold  the  office  of  di^^trict  judge,  and  that,  consequently, 
all  his  decisions  in  bankruptcy  were  without  appeal,  for  appeals 
lie  only  from  the  decrees  of  the  district  court.     But  that  extra- 
ordinary doctrine  has  since  been  overruled,  and  it   has   been 
held  (a),  that  the  circuit  courts  of  the  United  States  had  juris- 
diction of  matters  arising  under  the  bankrupt  law,  and  the  dis- 
trict courts  had  not  exclusive  jurisdiction  over  the  entire  execu- 
tion of  such   laws.     They  could  not  remove  the  assignees,  ncr 
compel  them  to  account.  An  appeal  lay  in  proceedings  under  the 
bankrupt  act  from  the  district  to  the  circuit  courts,  and  the  state 
courts  had  a  concurrent  jurisdiction  in  matters  of  account  between 
the  bankrupt  and  his  creditors,   and  which  has  been  freely  and 
extensively  exercised  (6). 

Territories  Belonging  to  the  United  States.— (6.)  Of  the 

territorial  courts  of  th£  United  States, 

With  respect  to  the  vast  territories  belonging  to  the  United 

States,  Congress  have  assumed  to  exercise  over 
I  *  384  ]  *  them,  supreme  powers  of   sovereignty.  *'     Exclusive 

and  unlimited  power  of  legislation  is  given  to  them  by 
the  Constitution,  and  sanctioned  by  judicial  decisions  (c).  Con- 
gress was  by  the  Constitution  (d)  clothed  with  authority  "to 
exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such 
district  (not  exceeding  ten  miles  square)  as  might,  by  cession  of 

(a)  Lucas  r.  Morris,  1  Paine^a  Rep.  396. 
{h)  See  the  case  of  C!odwise  v.  Sands,  4  Johns  Rep.  536. 
(c)  American  Ins.  Co.  v.  Canter,  1  Peters'  Sup.  C.  Rep.  511.  See  also  supra, 
p.  258. 

{d)  Art.  1,  sec.  8,  n.  16. 

"  This  subject  is  discussed  antey  pp.  257 — ^260. 
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particular  states  and  the  acceptaace  of  CoDgress,  become  I 
of  government  of  the  United  States."  The  Di.Btrict  of  Cc 
was  created  for  that  pnrpoae,  under  ceesiona  from  the  lil 
of  Uaryland  and  Virginia.  The  territorial  jariGdiction 
district,  known  as  the  District  of  Oolnmbia,  and  which  ei: 
ihe  city  of  'Washington  and  throws  its  mnnicipal  protecti 
all  the  officers  and  agents  of  the  government  of  the  XJnitec 
is  eitremely  important  (a).  The  general  eovereignty  exif 
the  gOTernment  of  the  United  States  over  its  territories,  is  f 
on  the  Constitution,  which  declarad  (6)  that  Congress  " 
have  power  to  dispose  of  and  make  all  needful  mles  and 
tione  respecting  the  territories,  or  other  property  belonginj 
United  States"  (c).     In  the  tenitoriea  northwest  of  th 

(n^  The  powerfl  of  the  Judiciary  ol  the  District  of  ColumbJB,  n 
dincussed  and  declared  bv  Ch.  J-Cranch,  in  thecircuit  court  i>f  tlwl 
on  tlie  6th  of  June.  1837,  in  the  caae  of  T\e  Uatlnl  lilate«,  ex  rila 
Soehoa.  nnif  Moore  v.  Aviei  Kendall,  PmtmiuUr-Gearm!  of  the  L'nili 
It  WHS  decided  thot  the  court  had  authnrity  to  iiwue  a  nmnilamus  U 
the  defendant  to  credit  the  relntora  with  the  amount  ol'  an  award  i 
theanlicitor  of  the  treasury  in  tbeir  favour  under  an  act  of  ConicreB 
2d.  lH3fi.  The  defendant  had  refused  to  appear  under  a  citntion 
cause,  and  claimed  exemption  from  all  peraonal  responsibility  us  oi 
heads  of  the  departments  to  the  jurisdiction  of  the  court  The  chie 
held,  that  the  circuit  court  of  the  district  hnd  all  the  jurisdiction 
circuit  court  of  the  Uoiled  Stiitea  could  have,  under  the  aots  of  Coi 
]:!ih  February.  1801,  sec.  II,  and  of  the  27th  February,  IHOI,  sec.  . 
had  more — it  was  interior  only  to  the  Supreme  Court.  It  had  pow( 
before  il  any  person  fonnd  in  the  district  from  the  highest  to  the  loi 
ofGcerof  ([oveinnient  in  the  district  was  too  hiKh  to  be  reache<l  by 
■■CM  of  the  court.  The  defendant  in  the  case  could  not  shelter  hinist 
the  authority  or  command  of  the  President.  There  is  no  law  estn 
a  relatioti  between  the  Postmaster-General  and  the  President,  oran} 
ity  in  the  latter  to  prescribe  his  duties,  or  control  hira  in  theexerci 
official  functions.  The  poetmaeter  in  the  eiterrlse  of  his  offldal  do 
independent  of  the  President,  as  the  President  \g  of  bim.  If  the  J 
bus  nny  power  to  control  liim  it  is  only  through  the  fear  of  removfil 
act  tlOne  under  such  a  control  would  be  justified.  This  decision  was 
on  appeal  to  the  Supreme  Courtof  the  United  States,  in  January  ter 
Kendall  t.  The  United  States,  12  I^lera'  S.  C.  Rep.  524. 

(Jl  Art.  4,  sec.  3. 

Ir)  It  was  held,  in  the  cose  of  the  Ginitl  Company  v.  Rnil  Rnail  ( 
(A  Gill  ,t  Johnimn'a  Rep.  1,)  by  the  court  of  appeals  in  Maryland,  t 
fcress  acted  in  the  fiovernment  of  the  District  of  Columbia  and  other  i 
not  OS  a  local  legislature,  but  as  tbe  lefiislnture of  the  Union;  ar 
case  of  the  Btate  r.  New  Orleans  N.  Company,  (11  Jfnriiu'*  Rep.  38 
w.^i  held  that  the  legislature  of  the  Orleans  (frn'/orjr  could  grant  j 
hiniling  on  the  future  slate  of  lA>uisiana.  So,  in  tbe  case  of  Willim 
}Sr.nk  af  Mkliigan,  K^  Wendell.  r.:«),l  the  New  York  court . if  errors  ni 
tlutthe  power  to  incorporate  a  bunk  was  witliin  tbe  scope  of  thi 
powers  of  territorial  lepalation  conferred  upon  the  Klichijcau  terr 
the  nctofCongruss  of  .Fuuuary  llth,  IdO.'i.  The  governmeut  of  th 
Htates.  which  can  hiwfully  acquire  territory  by  conquest  or  treaty, 
an  inevitable  coiwetinence,  poaiess  the  power  tu  tavern  it.  The  ti 
4U 
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Ohio,  and  as  separate  territories  were  successively  formed,  Con- 
gress adopted  and  applied  the  principles  of  the  ordinance  of  the 
confederation  congress  of  the  date  of  the  13th  of  July,  1787. 
That  ordinance  was  framed  upon  sound  and  enlightened  maxims 
of  civil  jurisprudence.  The  organized  territories  belonging  to 
tne  United  States  and  governed  under  the  superintendence  of 
Congress  at  present  consist  of  the  territories  of  Columbia,  Florida, 
Wisconsin,  and  Iowa.  The  territories  of  Michigan  and  Arkan- 
sas were  admitted  into  the  Union  as  states,  and  upon  an  equality 
with  the  other  states,  by  acts  of  Congress  of  June  15th,  1836^ 

and  January  2Gth,  1837.** 
[  *  385  ]      *  In  the  organization  of  the  territorial  government  of 

Florida,  by  the  act  of  Congress  of  March  30tli,  1822, 
and  March  3d,  1823,  the  legislative  power  was  vested  in  a  -gover- 
nor who  was  to  hold  his  office  for  three  years,  but  removable  by 
the  President,  and  in  a  legislative  council  of  thirteen  persons,  who 
were  first  to  be  annually  appointed  by  the  President  and  Senate 
of  the  United  States,  and  afterwards,  in  1826,  directed  to  be 
chosen  by  the  people.  No  laws  were  to  be  passed  inconsistent 
with  the  Constitution  and  laws  of  the  United  States.  All  laws 
to  be  annually  reported  to  the  President,  and  laid  before  Con- 
gress, and  if  disapproved  by  Congress,  to  be  of  no  force.  The 
governor  has  a  qualified  negative  on  the  passage  of  all  laws  (a). 
The  judges  of  the  superior  courts  of  the  territory  are  appointed 


must  be  under  the  dominion  and  jarisdiction  of  the  Union,  or  be  without 
any  jjcovernraent,  for  the  territories  do  not,  when  acquired,  become  entitled 
to  self-j?ovemment,  and  they  are  not  suhject  to  the  jurimiiction  of  any  state. 
They  fall  under  the  power  given  to  Congress  by  the  Constitution.  This  vos 
the  doctrine  and  decision  of  the  Supreme  Court  in  the  case  of  the  American 
Ins.  Company  v.  Canter,  1  Peiern'  U.  8.  B(^.  511;  and  see  also  3  Story^s  Own. 
193—198,  536. 

if()  The  legislative  council  of  Florida  was  re-organized  hy  net  of  Congress 
of  July  7th,  1838,  ch.  168,  but  in  other  respects  the  former  laws  respecting 
the  territory  were  not  disturbed. 

^  For  dates  of  adoption  of  the  Constitution,  see  an/r,  p.  219,  n.  2.  8ub> 
sequent  admissions  have  occurred  as  follows:  Kentucky.  June  1.  1792;  Ver- 
mont, March  4,  1791;  Tennessee,  June  1,  1796;  Ohio,  Nov.  29,  1802;  Louis- 
iana, April  30,  1812;  Indiana,  Dec.  11,  1816;  Mississippi,  Dec.  10.  1817;  Il- 
linois, Dec.  3,  1818,  Alahama,  Dec.  14,  1819;  Maine,  March  15.  1820;  Mis- 
souri, Aug.  10,  1821;  Arkansas,  June  15,  1836;  Michigan,  Jan.  26,  1837: 
Florida,  March  3,  1845;  Texas,  Dec.  29,  1845;  Iowa,  Dec.  28,  1846;  Wis- 
consin, May  29,  1848;  California,  Sept.  9,  1850;  Minnesota,  May  11,  1858: 
Oregon,  Feb.  14,  1859;  Kansas,  Jan.  29, 1861;  West  Virginia,  June  19,  1863; 
Nevada^  Oct.  31, 1864;  Nebraska,  March  1,  1867;  Colorado,  Aug.  1, 1876.  As 
to  provisions  for  admission  of  North  Dakota,  South  Dakota,  Washington  and 
Montana,  see  ante,  p.  230,  n.  12. 
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by  tbe  Presi^Dtand  Senaie,  and  hold  their  offices  for  fonr] 
bat  writs  of  error  and  appeal  lie  from  the  decisions  of  the 
of  appeals  to  the  Snpreme  Gonrt  of  the  United  States,  eqaa 
from  the  circuit  conrts  in  the  several  states."  By  the  act  of 
gresa,  of  May  15th,  1828,  the  jurisdiction  and  powers  o 
enperior  conrts  and  court  of  appeals  of  the  territory  of  Fi 
were  again  defined  and  regulated,  and  the  powers  of  the  le] 
tivs  council  restricted  ;  and  several  acts  granting  divorct 
nntled ;  and  by  subsequent  acts  of  Congress,  the  acts  of  the 
Utive  conncil  in  certain  other  cases  are  declared  void  (a). 
gress,  in  the  organization  of  the  territory,  reserved  and  hav< 
lianed  the  right  to  review  and  disapprove  of  the  acts  of  th< 
islative  council ;  and,  for  the  better  security  of  personal  r 
the  act  of  Congress  of  1822  declared,  that  the  free  exercife 
ligioue  opinkjuand  worship,  and  the  benefit  of  the  writ  of  A 
corpus  should  be  secnre,  and  fines  and  bail  should  not  be.< 
sive,  nor  ex  post  facto  laws,  or  laws  impairing  the  obligati 
ooQtracts  passed,  nor  private  property  taken  for  public  use 
out  JQst  compensation. 

By  the  act  of  Congress  of  20lh  April,  1836,  ch.  54,  the 
torial  government  of  Wisconsin  was  entablished.  It  was  tc 
siat  of  a  legislative  assembly  composed  of  a  conncil  and  hoi 
representatives  to  be  chosen  by  the  people.  The  conncil  tc 
KJst  of  thirteen  members  chosen  for  fonr  years,  and  the 
honse  of  twenty-sis  members  chosen  for  two  years.  All 
white  male  citizens  of  the  territory,  of  twenty-one  years  ol 
were  entitled  to  vote  at  the  £rst  election,  and  the  legislati* 
sembly  were  authorized  to  determine  the  qnalificatiooa  of  ^ 
thereafter,  provided  that  the  right  of  suffrage  should  only  t 
ercised  by  citizens  of  the  United  States.  The  legislature 
not  to  pass  any  laws  interfering  with  the  primary  disposal  o 
Roil,  nor  to  tax  the  lands  of  non-residents  higher  than  the 
of  residents.  The  executive  power  was  vested  in  a  governor 
holds  for  three  years  unless  sooner  removed  by  the  Preside 
the  United  States  ;  and  h^has  an  absolnte  negative  on  all 
passed  by  the  legislative  assembly,  and  all  laws  are  to  be 


(a)  Ree  iDstsncea  no  the  aabject  of  tnxntion,  hy  not  nt  Conttrexs  of 
30tli,  1834,  anil  OD  the  Rnbject  ofc^.rporations  with  bankiag  p.'>wers, 
of  ConptTMS  of  July  lat,  18^. 

"  Fnr  ptovisions  bh  to  appellate  procredin^  from  fbe  Irrritarlal  coi 
the  Supreme  Court,  see  a>U«,  p.  299,  d.  15,  V. 
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milted  aDoaally  to  Congress,  and  if  disapproved  by  them  to  be- 
come null.  The  governor,  secretary  of  the  territory,  judges  of 
the  supreme  court,  attorney -general,  and  marshal,  are  appointed 
bv  the  President  of  .the  United  States  Yfith  the  advice  and  con- 
sent  of  the  Senate;  and  other  judicial  officers,  justices  of  the 
peace,  sheriffs,  and  militia  officers,  are  appointed  by  the  legisla- 
tive council  on  the  nomination  of  the  governor.  The  judges  of 
the  supreme  court  hold  their  office  during  good  behaviour,  aad 
they  hold  circuit  courts,  and  the  supreme  and  circuit  courts  pos- 
sess chancery  as  well  as  common  law  jurisdiction.  The  inhabi- 
tants of  the  territory  are  declared  to  have  all  the  rights  and  privi- 
leges, and  to  be  subject  to  all  the  conditions  and  restrictions 
granted  and  imposed  by  the  articles  of  the  compact  in  the  ordi- 
nance of  the  13th  July,  1787,  and  they  elect  a  delegate  to  the 
House  of  Representatives  to  serve  for  two  years.  Writs  of  error 
and  appeal  lie  to  the  Supreme  Court  of  the  United  States  from 
the  final  decisions  of  the  supreme  court  of  the  territory  where 
the  amount  in  controversy  exceeds  $1000.  And  by  the  act  of 
Congress  of  June  12th,  1838,  ch.  96,  the  territorial  government  of 
Jowa  was  created  out  of  the  territory  of  Wisconsin  lying  west  of 
the  Mississippi.  The  legislative  power  was  vested  in  a  council  and 
hoase  of  representatives,  and  the  executive  power  in  a  governor. 
The  jodges,  justices,  and  executive  officers,  to  be  appointed  by 
the  governor  and  council,  and  the  judges,  attorney-general,  and 
marshal,  hold  their  offices  for  four  years,  and  the  territoiy  elects 
and  sends  a  delegate  to  Congress. 

It  would  seem,  from  these  various  congressional  regulations 
of  the  territories  belonging  to  the  United  States,  that  Congress 
have  supreme  power  in  the  government  of  them,  depending  on 
the  exercise  of  their  sound  discretion.  That  discretion  has  hitherto 
been  exercised  in  wisdom  and  good  faith,  and  with  an  anxious 
regard  for  the  security  of  the  rights  and  privileges  of  the  inhabi- 
tants, as  defined  and  declared  in  the  ordinance  of  July,  1787,  and 
in  the  Constitution  of  the  United  States.  ''All  admit,"  said 
Chief  Justice  Marshall  (a),  'the  constitutionality  of  a  territorial 
government"  But  neither  the  District  of  Columbia,  nor  a  terri- 
tory, is  a  state  within  the  meaning  of  the  Constitution,  or  entitled 
to  claim  the  privileges  secured  to  the  members  of  the  Union.     This 

(a)  4  Wheaton^  422. 
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has  been  bo  adjudged  bj  the  Supreme  Court  (a).  Nor  will  i 
of  error  or  appeal  lie  from  a  territorial  court  to  tbe  Supreme  < 
nnlesa  there  be  a  special  statute  provision  for  the  purpose 
There  is  siicb  a  provision  as  to  Florida  and  Wisconsin,  aud 
w&fl  a. limited  provision  of  that  kind  as  to  Arkansas  and  K 
gao,  extending  to  cases  in  which  the  United  States  were  conce 
and  not  extending  further  (c).  If,  therefore,  the  government  ( 
United  States  should  carry  into  execution  the  project  of  colon 
the  great  valley  of  tbe  Columbia  or  Oregon  River  to  the 
west  of  the  Rocky  Mountains,  it  would  afford  a  *  sub-  [  * 
ject  of  grave  consideration,  what  would  be  tbe  future 
civil  and  political  destiny  of  that  country.  It  would  be  a  long 
before  it  would  be  populous  enough  to  be  created  into  one  or 
independent  states;  nod,  in  the  mean  time,  upon  the  doc 
taught  by  the  acts  of  Congress,  and  even  by  the  j  udicial  deoi 
of  the  Supreme  Court,  the  colonists  would  be  in  a  state  o 
moat  eomplet«  subordination,  and  as  dependent  upon  the  w 
Congress,  as  tbe  people  of  this  country  would  have  been 
the  king  and  parliament  of  Great  Britain,  it  they  could  havt 
tained  their  claim  to  bind  us  in  all  cases  whatsoever.  Sv 
state  of  absolute  sovereignty  on  tbe  one  baud,  and  of  aba 
dependence  on  tbe  other,  is  not  congenial  with  the  free  and 
pendent  spirit  of  our  native  institutions;  and  tbe  establish 
of  distant  territorial  govemments,  ruled  according  to  will 
pleasure,  would  have  a  very  natural  tendency,  as  ail  procon 
governments  have  had,  to  abuse  and  oppression  (d). 

{a)  Hepburn  v.  Elizey,  2  OdTicA,  445.  Corporotion  of  New  Oriel 
Winter,  1   IfAmtoii,  91. 

(i)  Clark  P.  Kozadone,  I  Cranck,  312.     United  States  r.  Mere,  3  Tbw 

U)  Act  of  CmgrKii  of  ifarch  3d.  1805. 

[d]  Cicero,  in  his  Oratioa/ar  the  tnaniltian  lata,  eh.  14,  deseribes,  in  gl 
colours,  tbe  oppression!)  and  abuaea  conimitled  by  Roman  magiatrafes, 
ciwDs  dvil  and  military  power  iu  the  diataat  provinces. 
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♦LECTURE  XVm. 


OF  THE  CONCURRENT  JURISDICTION  OF  THE  STATE 

GOVERNMENTS. 

The  qnestion,  how  far  the  state  governments  have  conenrrent 
powers,  either  lefi^islative  or  judicial,  over  cases  within  the  juris- 
diction of  the  government  of  the  United  States,  has  been  mnch 
discussed.  It  will  be  my  endeavour,  in  the  course  of  the  present 
lecture,  to  ascertain  the  just  doctrine  and  settled  distinctions  ap- 
plicable to  this  great  and  important  constitutional  subject 

Concurrent  Legislation  of  the  Several  States.— (1.)  As  to 

the  concurrent  powers  of  legislation  in  the  states. 

It  was  observed  in  the  Federalist  (a),  that  the  state  govern- 
ments would  dearly  retain  all  those  rights  of  sovereignty  which 
they  had  before  the  adoption  of  the  Constitution  of  the  United 
States,  and  which  were  not  by  that  Constitution  exclusively  dele* 
gated  to  ihe  Union.  The  alienation  of  state  power  or  sover 
eignty  would  only  exist  in  three  cases:  Where  the  Constitution 
in  express  terms  granted  an  exclusive  authority  to  the  Union; 
where  it  granted  in  one  instance  an  authority  to  the  Union,  and 
in  another  prohibited  the  states  from  exercising  the  like  authority; 
and  where  it  granted  an  authority  to  the  Union,  to  which  a  similar 
authority  in  the  states  would  be  absolutely  and  totally  contra- 
dictory and  repugnant' 

In  the  judicial  construction  given  from  time  to  time  to  the 

Constitution,  there  is  no  very  essential  variation  from 
[  *  888  ]  the  *  contemporary  exposition  which  was  here  laid  down 

by  the  high  authority  of  the  Federalist,  Judge  Chase, 
in  the  case  of  Calder  v.  Bull  (6),  declared,  that  the  state  legisla- 
tares  retained  all  the  powers  of  legislation  which  were  not  ex- 
pressly taken  away  by  the  Constitution  of  the  United  States;  and 

(a)  No.  32. 

{b)  3  DallM,  386. 

1  See  post,  pp.  390,  395  et  aeq, 
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be  bold,  that  no  oonstrnotive  powers  conld  be  exercised  by 
federal  goTemmeni  Sabeequent  judges  bave  not  expreB 
themselveB  quite  bo  strongly  in  favor  of  %tate  rights,  and  in 
BtrictioD  of  the  ponera  of  the  national  gOTemment.  In  Stw 
T.  Crowninshield  (a),  tbe  Chief  Jostice  of  the  United  States 
eerred,  that  the  powers  of  the  etatse  remained,  after  the  adopt 
of  tbe  CoQBtitnfion,  what  they  were  before,  except  so  far  as  t 
had  been  abridged  by  that  instrument  The  mere  grant  o 
power  by  Congress  did  not  imply  a  prohibition  on  tbe  states 
exercise  the  same  power.  Thus,  Congress  are  aathorized  to 
tabliah  uniform  laws  on  the  subject  of  bankruptcy,  but  the  sti 
may  pass  bankrupt  laws,  provided  there  be  no  aot  of  Gongreai 
force  eetablisfaing  a  uniform  law  on  that  auhjeot  (&).'  The  stt 
may  legislata  in  the  absence  of  congressional  r^;ulations.  II 
not  tbe  mere  existence  of  the  power,  but  its  exeroise,  which  is 
oompatible  with  the  exeroise  of  the  same  power  by  the  states, 
is  not  the  right  to  establish  these  uniform  taws,  but  their  aot 
establishment,  which  is  imjonsistent  with  the  partial  acta  of 
states.  But  tbe  oonourrent  power  of  legislation  in  tbe  states 
not  extend  to  every  case  in  which  the  exercise  of  it  by  tbe  eta 
bad  not  been  expressly  prohibited.  The  correct  prin- 
ciplewas,thatwbeneTertbetermsinwhichthe*powerwaa  [  *  3f 
granted  to  Congress,  or  the  nature  of  tbe  power,  required 
that  it  should  be  exercised  exclusively  by  Congress,  the  Bubj 
was  as  completely  taken  from  tbe  state  Ugislatures,  as  if  tl 
had  beeuexpressly  forbidden  to  act  on  it.  laJfouaton^.  Moore  \ 
tlie  same  principles  were  laid  down  by  Judge  Washington,  in  < 
livering  the  opinion  of  tbe  court  He  observed,  that  tbe  poi 
of  the  state  governments  to  legislate  on  the  subject  of  tbe  st 
militia  having  existed  prior  to  the  formation  of  the  Constitutii 
and  not  being  prohibited  by  that  instrument,  it  remained  w 
the  stat«4,  subordinate,  nevertheless,  to  the  paramount  power  of  I 
general  government,  operating  upon  the  same  subject  If  C* 
grsAs,  for  instance,  did  not  exercise  the  power  of  providing 

(a\  4  WhxiUm,  19H. 

(*)  In  Golden  e.  Prince,  a  WatK.  Or.  Rep.  31.1.  Judge  Washington  I 
previodgl;  held,  in  the  circuit  conrt  of  the  United  States  Tor  Pennsjlvoi 
that  Con greas  had  the  eiclnsive  power  topaes  bankrupt  laws;  bnt  Ihisopin 
was  Gabaequeotly  corrected  aod  qualified  according  to  tlie  doctrine  in 
text 

(c)  6  irteatoM.  1. 

'  8m  aute,  p.  214,  n.  3. 
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organizing,  arming,  and  disciplining  the  militia, it  was. competent 
for  the  states  to  do  it;  but  as  Cbngress  had  ezeroised  its  consti- 
tutional powers  upon  the  subject  of  the  militia  as  fully  as  was 
thought  proper,  the  power  of  legislation  over  that  subject  by  the 
states  was  excluded,  except  so  far  as  it  had  been  permitted  by 
Congress.  The  doctrine  of  the  court  was,  that  when  Congress 
exercised  their  powers  upon  any  given  subject,  the  states  conld 
not  enter  upon  the  same  ground,  and  provide  for  the  same  ob- 
jects. The  will  of  Congress  may  be  discovered  as  well  by  what 
they  have  not  declared,  as  by  what  they  have  expressed.  Two 
distinct  wills  cannot  at  the  same  time  be  exercised,  in  relation  to 
the  same  subject,  effectually,  and  at  the  same  time  be  compatible 
with  each  other.  If  they  correspond  in  every  respect,  then  the 
latter  is  idle  and  inoperative.  If  they  differ,  they  must,  in  the 
nature  of  things,  oppose  each  other  so  far  as  they  do  differ.  It 
was,  therefore,  not  a  true  and  constitutional  doctrine,  that  in 
cases  where  the  state  governments  have  a  concurrent  power  of 
legislation  with  the  national  government,  they  may  legislate  upon 
any  subject  on  which  Congress  have  acted,  provided  the  two  laws 
are  not  in  their  operation  contradictory  and  repugnant  to  each 

other. 
[  *  390  ]       *  Judge  Story,  in  the  opinion  which  he  gave  in  this 

case,  spoke  to  the  same  effect,  and  defined  with  preci- 
sion the  boundary  line  between  the  concurrent  and  residuary 
powers  of  the  states,  and  the  exclusive  powers  of  the  Union.  A 
mere  grant  of  powei^in  affirmative  terms  to  Congress,  did  notjp^ 
se  transfer  an  exclusive  sovereignty  on  such  subjects.  The  powers 
granted  to  Congress  were  never  exclusive  of  similar  powers  exist* 
ing  in  the  states,  unless  where  the  Constitution  has  expressly  in 
terms  given  an  exclusive  power  to  Congress,  or  the  exercise  of  a 
like  power  was  prohibited  to  the  states,  or  there  was  a  direct 
repugnancy  or  incompatibility  in  the  exercise  of  it  by  the  states. 
This  is  the  same  description  of  the  nature  of  the  powers  as  that 
given  by  the  Federalist'  An  example  of  the  first  class  is  to  be  found 
in  the  exclusive  legislation  delegated  to  Congress  over  places  pur- 
chased for  forts,  arsenals,  &c. ;  and  of  the  second  class,  in  the 
prohibition  of  a  state  to  coin  money,  or  emit  bills  of  credit;  and 
of  the  third  class,  in  the  power  to  establish  a  uniform  rule  of 
naturalization,  and  in  the  delegation  of  admiralty  and  niaritinie 

'  See  fl»/f ,  p.  387.  and  jxw/,  p.  ^5. 
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jorisdiotioD.  In  all  other  cases,  the  states  retain  ooncnrrei 
thoiity  with  Congress,  ezoept  where  the  laws  of  the  states  i 
the  Union  are  in  direct  and  manifest  collision  on  the  eamt 
ject,  and  then  those  of  the  Union,  being  the  sapreme  law  < 
land,  are  of  paramoant  authority,  and  the  state  laws,  so  fa 
so  far  onlj  as  sach  inoompatibility  exists,  mast  necessarily 

In  the  application  of  these  general  principles  to  the  cai 
fore  the  oourt,  it  was  observed,  that  the  power  given  to  Coi 
to  provide  tor  organizing,  arming,  and  disciplining  the  n 
was  not  ezolnsive.  It  was  merely  an  afSrmative  power,  ac 
ing  not  incompatible  with  the  existence  of  a  like  power  i 
states,  it  might  well  leave  a  concurrent  power  in  the  Utter, 
when  once  Congress  have  acted  on  the  sabject,  and  carriei 
power  into  effect,  its  laws  for  the  organization,  arming 
disciplining  the  militia,  were  sapreme,  and  all  interfering 
lations  of  the  states  saspended.  A  state  may  organize, 
arm,  and  disciphne  *  its  own  militia,  in  the  absence  of,  [  * 
or  snbordinate  to,  the  regalationn  of  Congress.  This 
power  originally  existed  in  the  states,  and  the  grant  of  it  U 
greee  was  not  necessarily  exclnsive,  unless  a  concorrent  po^ 
the  states  would  be  repngnant  to  the  grant,  and  there  w 
snch  repugnancy  in  the  nature  of  the  power.  But  the  qn 
was,  whether  a  state  legislatnre  had  any  concurrent  power  re 
ing  after  Congress  had  provided,  in  its  diecretion,  for  the 
The  conclusion  was,  that  when  once  the  legislature  of  the 
baa  exercised  its  powers  on  a  given  subject,,  the  state  powei 
that  same  subject,  which  had  before  been  concurrent,  wasfc 
fzerciee  prohibited,  and  this  was  the  opinion  of  the  court. 

These  expositions  of  the  paramount  powers  of  the  genera 
emment  are  to  be  received  as  correct  and  oonolueive,  for  the 
ceed  from  the  highest  authority,  and  are  exceedingly  clea 
logical  in  their  deductions.  The  same  doctrines  had  beei 
viously  declared  in  the  court  of  errors  of  New  York,  in  the  e 
boat  case  ot  Livingaton  v.  Van  Ingen  (a).  "Onr  safe  r 
construction  and  of  action,"  as  it  was  there  observed  (6), 
this,  that  if  any  given  power  was  originally  vested  in  this 
it  it  had  aot  been  exclusively  ceded  to  Congress,  or  if  the  ex 
of  it  had  not  been  prohibited  to  the  states,  we  might  then 
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in  tbe  exercise  of  power,  until  it  oame  praeticallj  in  collision 
with  the  exercise  of  eome  congressional  power.  When  that  hap- 
pened to  be  the  case,  the  state  anthority  wonld  so  far  be  con- 
trolled, bnt  it  woold  still  be  good  in  those  respects  in  which  it 
did  not  contrayene  the  provision  of  the  paramoont  law."  A  similar 
exposition  of  the  concurrent  jurisdiction  of  the  states,  was  givea 
by  the  Supreme  Court  of  Pennsylvania,  in  Moore  v.  Houston  (a); 
and  by  the  chief  justice  of  Massachusetts,  in  Blanchard  v.  Rus- 
seU  (6). 

When  the  Oonstitntion  of  the  United  States  was  under  the 
'Consideration  of  the  state  conventions,  there  was  mncli 
{_  *  392  ]  *  concern  expressed  on  the  subject  of  the  gene&l  power 
of  taxation  over  all  objects  of  taxation,  vested  in  the  na- 
tional government ;  and  it  was  supposed  that  it  would  be  in  the 
power  of  Congress,  in  its  discretion,  to  destroy  in  effect  the  con- 
current power  of  taxation  remaining  in  the  states,  and  to  deprive 
them  of  the  means  of  supplying  their  own  wants.  All  the  re- 
sources of  taxation  might,  by  degrees,  become  the  subjects  of 
federal  monopoly.  The  states  must  support  themselves  by  direct 
taxes,  duties,  and  excises,  and  Congress  may  lay  the  same  bur- 
then, at  the  same  time,  on  the  same  subject.  Suppose  the  na- 
tional tax  should  be  as  gveatas  the  article,  whether  it  be  land,  or 
distilled  spirits,  or  pleasure  carriages,  for  instance,  will  conve- 
niently and  prosperously  bear,  and  the  state  should  be  obliged  to 
lay  a  further  tax  for  its  own  necessities  ;  the  doctrine,  as  I  un- 
derstand it,  is,  that  the  claim  of  the  United  States  would  be  pre- 
ferred, and  mast  be  first  satisfied,  because  the  laws  of  the  United 
States,  made  in  pursuance  of  the  Constitution,  are  the  supreme 
law  of  the  land.  The  author  of  the  Federalist  (c),  admits,  that 
a  state  might  lay  a  tax  on  a  particular  article,  equal  to  what  it 
"would  well  bear,  but  the  United  States  would  still  have  a  right 
to  lay  a  further  tax  on  the  same  article  ;  and  that  all  coUisioni^ 
in  a  struggle  between  the  two  governments  for  revenue,  must  and 
would  be  avoided  by  a  sense  of  mutual  forbearance.  He  no 
where,  however,  meets  and  removes  the  difficulty,  in  the  case  of  a 
want  of  this  mutual  forbearance,  where  there  is  a  concurrent  tax 
laid  on  the  same  subject,  and  which  will  not  bear  both  tazea. 

(a)  3  Serg,  ^  Rawle,  179. 

(()  13  Jfow.  Rep,  16. 

(c)  No.  23.    Beealao,  Nos.  31,  33,  34. 
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He  says  only,  ihst  the  United  States  would  hsTe  no  ligh 
abolish  the  state  tax.  This  is  not  ooDteaded  ;  bat  vonld  not 
United  States  have  a  right  to  declare,  that  their  taxes  were  1 
&om  the  time  they  were  imposed ;  and  wonld  they  not,  i 
course,  be  entitled  to  be  first  paid  ;  and  must  not  the  stats 
lector,  in  all  cases,  stand  Dy  and  wait  antil  the  national 
*  tax  is  collected,  before  he  proceeds  to  collect  hia  state  [  *  £ 
tax  oat  of  the  exhaasted  subject  f  Upon  the  doctrine 
of  the  federal  coortB,  and  apon  the  dootrina  of  the  feder< 
himself,  this  must  be  the  case  ;  and  tbongb  the  the  state  leg' 
tares  have  a  concarrent  jarisdictioD  in  the  case  of  taxation, 
cept  as  to  imposts,  yet,  in  effect,  thongh  not  in  terms,  this  con 
rent  power  becomes  a  subordinate  and  dependent  power, 
every  other  case  of  legislation,  the  concarrent  power  in  the  st 
would  seem  to  be  a  power  entirely  dependent,  and  subject  t 
taken  away  absolutely,  whenever  Congress  shoold  choose  to  e 
eise  their  powers  of  legislation  over  the  same  subject.  I  do 
mean  to  be  understood  to  question  the  validity,  or  to  ei 
alarm  at  the  existence  of  this  doctrine;  Thenational  gorenui 
ongbt  to  be  supreme  within  its  ounstitntional  limits,  for  it  U 
trusted  with  tlie  paramooot  interest  and  general  welfare  of 
whole  Dation.  Our  grest  and  effective  security  consists  in 
fact,  that  the  constituents  of  the  general  and  of  the  state  gov 
ments  are  one  and  the  same  people  ;  and  the  powers  of  the 
tional  government  mnst  always  be  exercised  with  a  due  regai 
the  interest  and  prosperity  of  every  member  of  the  Union; 
OD  the  occurrence  and  good  will  of  the  parts,  the  stability  ol 
whole  depends.  My  abject  is,  to  discover  whst  this  concnr 
power  of  legislatiiyi  amounts  to,  and  what  is  its  value,  and 
what  constitutional  foundation  it  is  supported. 

It  was  observed  by  Mr.  Unmilton,  in  the  convention  of  '. 
York,  la  1738  (a),  that  if  the  United  States,  and  the  state,  sh< 
each  lay  a  tax  on  a  specific  article,  and  the  individual  shoulc 
unable  to  pay  both,  the  party  who  first  levied  would  hold 
property.  But  this  position  mast  be  received  with  some 
qualification.  The  United  States  have  'declared  by  law  [  *  9 
that  they  were  entitled,  in  respect  to  their  debts,  to  pri- 
ority of  payment;  and  when  it  was  said  that  this  claim  wonlc 
terfere  with  the  rights  of  the  state  sovereignties,  and  would 
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feat  the  measnres  they  had  a  right  to  adopt,  to  secnre  themsehee 
against  delinqaenoies,  the  answer  given  in  Fisher  ▼.  Blight  (a), 
is,  that  *Hhe  mischief  suggested,  so  far  as  it  can  really  happen, 
was  the  necessary  consequence  of  the  supremacy  of  the  laws  of 
the  United  States,  on  all  subjects  to  which  the  legislatiye  power 
of  Congress  extends."  It  would  seem,  therefore,  that  the  cod- 
current  power  of  the  legislation  in  the  states,  is  not  an  independ- 
ent bnt  a  subordinate  and  dependent  power,  liable,  in  many  cases, 
to  be  extinguished,  and  in  all  cases  to  be  postponed,  to  the  para- 
mount or  supreme  law  of  the  Union,  whenever  the  federal  and 
the  state  regulations  interfere  with  each  other  (6). 

In  Weiiman  v.  Southard  (c),  the  question  arose,  how  far  the 
judicial  process  of  the  federal  courts  could  be  controlled  by  the 
laws  of  the  several  states.  It  was  decided,  that  Congress  had  ex- 
clusive authority  to  regulate  proceedings  and  executions  in  the 
federal  courts,  and  that  the  states  had  no  authority  to  control 
such  process;  and,  therefore,  executions  by  fieri  facias^  in  the 
federal  courts,  were  not  subject  to  the  checks  created  by  the 
Kentuclcy  statute,  forbidding  sales  on  execution  of  land  for  lees 
than  three-fourths  of  its  appraised  value.  It  was,  in  that  case, 
further  observed,  that  the  forms  of  execution,  and  other  process, 

(a)  2  Cratieh,  397. 

(b)  It  has  become  a  settled  point,  and  I  think  it  was  a  very  clear  one  from 
the  beginning,  that  in  the  construction  of  the  power  of  Congress  to  lay  and 
collect  taxes,  daties,  imposts  and  excises,  it  is  not  to  be  taken  as  an  inde- 
pendent grant  of  power,  without  any  defined  limit  or  object,  but  that  it  is  a 
power  to' be  considered  in  connection  with  the  words  immediately  thereafter, 
by  which  it  is  made  subject  to  the  qualification  or  limitation  of  being 
exercised,  for  the  purpose  of  **  paying  the  debts,  and  providing  for  the  com- 
nion  defence  and  general  welfore  of  the  United  States.''  The  purpose  (or 
which  the  taxes  are  to  be  laid,  is  not  of  itself  a  distinct,  sut>stantial  power, 
but  a  qualification  of  the  power  of  taxation,  by  restdcting  it  to  those  great 
and  specified  purposes,  though  the  application  of  it  to  those  parposes  docs 
undoubtedly  admit,  and  necessarily  requires  the  exercise  of  a  large  and 
undefined  discretion,  llie  progress  of  this  question,  and  the  very  weighty 
opinions  upon  it,  arc  fully  shown  and  forcibly  illustrated  in  2  Siorjf^s  Com. 
367 — 398;  and  see  particularly  Mr.  Monroe's  message  on  the  bill  respecting 
the  Cumberland  road.  May  4,  1822.  Ibid.  445—456.  That  Congress  possesB 
the  power  to  appropriate  money,  raised  by  taxation  or  otherwise,  for  other 
purposeSy  in  their  discretion,  than  those  pointed  out  in  the  enumerated  pow- 
ers, is  a  question  that  has  given  rise  to  very  able  and  acute  discussions,  aad 
the  affirmative  side  of  the  question  has  been  sustained  and  successfully  vindi- 
eated  by  the  pra^ice  of  the  government,  and  the  weighty  authority,  among 
others,  of  Mr.  Hamilton  and  Mr.  Monroe,  in  celebrated  documents  under 
their  official  sanction.  8ee  Hamilton's  rejMrt  on  manufactures,  and  Presi- 
dent Monroe's  message  above  referred  to.  Story* 9  Com.  vol.  ii.  p.  440—458. 
This  distinguished  commentator  gives  to  the  aflirmative  side  of  the  question* 
the  sanction  also  of  his  decided  opinion. 

(c)  10  Wheaion,  1, 
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io  the  federal  courts,  in  soita  at  common  law,  except  m 
proceeding,  were  to  be  tbe  same  as  uaed  Id  September,  '. 
the  snpreme  courts  of  the  etates,  stibject  only  to  alterati< 
additions  hy  Congress,  and  by  the  federal  courts,  but  not 
terations  siace  made  in  the  state  laws  and  practice.  It  vae 
observed,  that  the  laws  of  tbe  several  states  were,  by  the 
JQdidary  act  of  1789,  sec  34,  to  be  regarded  as  *  roles  | 
of  decision  in  trials  at  common  law,  io  cases  where  they 
apply,  onless  the  Con&titntion,  treaties,  or  statutes  of  the 
States,  bad  otherwise  provided.  This,  however,  did  no 
to  the  practice  of  the  federal  courts.  As  to  that,  tbe  lawi 
states  were  no  mle  of  decision,  and  the  direction  was  i. 
ouly  as  a  legislative  recognition  of  tbe  principles  of  n 
jorispradeaoe  as  to  the  operation  of  the  lex  loci  io  the  ti 
decision  of  canaee.  The  law  respecting  final  process  wa 
rially  altered  by  the  act  of  Congress  of  1828  (a),  and  i 
adopted  into  the  national  coarte  in  each  state  respectively  ( 
ana  excepted)  the  existing  laws  and  usages  of  the  severa 
regolating  tbe  effect  and  operation  of  jnugments  and  exe 
and  the  proceedings  for  their  enforcement;  bat  where  jnc 
were  a  lien  in  the  state  npon  the  properly  of  the  defendai 
the  defendants  were  entitled  to  an  imparlance  thereon 
terra  or  more,  the  defendants  in  the  United  States'  courts, 
state,  are  entitled  to  an  imparlance  of  ooe  term.  If,  in  ai 
there  were  no  coorts  of  equity  with  the  ordinary  equit; 
diction,  the  courts  of  the  United  States,  in  snch  statee 
prescribe  the  mode  of  execoting  their  decrees  in  equity; 
conrta  of  the  United  States  were  also  invested  with  p 
iliipT,  in  their  discretion,  the  final  process  in  their  courts, 
conform  tbe  same  to  legislative  changes  made  for  the  states 

Ooncnrrent  Judicial  Jurisdiction  of  the  States.— 

to  the  concurrent  power  of  the  atatea  in  matters  of  judic 
nizance. 

IntheS2d  nnmberof  theFederaJtsf,  itislalddownasan 
the  state  courts  retained  all  pre-existing  authorities,  or  tbe  j 
tioD  they  had  before  the  adoption  of  the  Constitntion,  excef 
it  was  taken  away,  either  by  an  exclusive  authority  gra 

(a)  Ael  of  Congrem  of  iftjr  19(*,  1828,  ch.  68.  sec.  2,  S. 
*  For  later  proviainus  rcbt[ng  to  the  mattera  nientloned  mbove. 
p.  342,  n.  5. 
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express  terms  io  the  TJnioD,  or  ia  a  case  where  a  partka- 
[  *  896  ]  lar  authority  was  granted  to  the  *  Union,  and  the  exer- 
cise of  a  like  aathoritj  was  prohibited  to  the  states,  or 
in  the  case  where  an  authority  was  granted  to  the  UnioD,  with 
which  a  similar  authority  in  the  states  would  be  utterly  incom- 
patibla'  A  concurrent  jurisdiction  in  the  state  courts  was  ad- 
mitted, in  all  except  those  enumerated  cases;  but  this  doctrioe 
was  only  applicable  to  tl^ose  descriptions  of  causes  of  which  llie 
state  courts  had  preTious  cognizance,  and  it  was  not  equally  evi- 
dent in  relation  to  cases  which  grew  out  of  the  Constitution. 
Congress,  in  the  course  of  legislation,  might  commit  the  decisioa 
of  causes  arising  upon  their  laws,  to  the  federal  courts  exdo- 
sively;  but  unless  the  state  courts  were  expressly  excluded  by 
the  acts  of  Congress,  they  would,  of  courise,  take  concurrent 
cognizance  of  the  causes  to  which  those  acts  might  give  birth, 
subject  to  the  exceptions  which  have  been  stated.  In  all  cases  of 
concurrent  jurisdiction,  an  appeal  would  lie  from  the  state  courts 
to  the  Supreme  Court  of  the  United  States;  and  without  such 
right  of  appeal,  the  concurrent  jurisdiction  of  the  state  courts, 
in  matters  of  national  concern,  would  be  inadmissible;  because, 
in  that  case,  it  would  be  inconsistent  witu  the  authority  and 
efficiency  of  the  general  government 

Such  were  the  early  and  speculatiTe  views  of  the  ablest  com- 
mentators on  the  Constitution,  in  relation  to  the  judicial  powers 
of  the  state  courts.  We  will  now  examine  a  series  of  decisions 
in  the  federal  courts,  defining  and  settling  the  boundaries  of  the 
judicial  authorities  of  the  states. 

In  the  case  of  Martin  v.  Hunter  (a).  Judge  Story,  in  delivering 
the  opinion  of  the  court,  seemed  to  think;  that  it  was  the  duty  of 
Congress  to  vest  the  whole  judicial  power  of  the  United  States  in 
courts  ordained  and  established  by  itsell*  But  the  general  ob- 
servation was  subsequently  qualified,  and  confined  to  that  judicial 
power  which  was  exclusively  vested  in  the  United  States. 
[  *  897  ]  The  whole  judicial  power  of  the  *  United  States  should 
be,  at  all  times,  vested,  either  in  an  original  or  appellate 
form,  in  some  courts  created  under  its  authority.  It  was  con- 
sidered, that  there  was  vast  weight  in  the  argument,  that  tbe 

(a)  1  Wheaion,  304.     Vide  8u,pra^  p.  377. 

*  See  ante,  pp.  :{87,  390. 

*  See  anU,  pp.  314,  317--390. 
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Constitotioo  is  imperatire  apoa  Con^ese  to  Test;  all  the  jadi< 
power  of  the  United  States,  ic  the  shape  of  original  jorisdicti 
in  the  supreme  aad  inferior  courts  created  noder  its  own  author 
At  alleTentBjitwasmsDifeet,  that  the  judicial  power  of  the  TJui 
States  is,  unavoidably,  in  some  cases,  exclusive  of  all  state 
tliority,  and,  in  all  cases,  may  be  made  so,  at  the  election  of  C 
gress.  No  part  of  the  criminal  jurisdiction  of  the  United  3U 
can,  consistently  with  the  Constitation,  be  del^ated  to  si 
tribunals.  The  admiralty  apd  maritime  jurisdiction  is  of 
aame  exolnsive  cogoizance  ;  and  it  onn  only  be  in  those  ct 
where,  previous  to  the  Constitution,  state  tribnnals  posaee 
jurisdiction  independent  of  national  authority,  that  they  can  i 
coDstitationally  exercise  a  ooncnrrent  jurisdiction.  Congr 
thonghont  the  judiciary  act,  and  particularly  iu  th^  9th,  1! 
and  13th  sections,  have  legislated  upon  the  suppoaitioD,  that 
all  the  cases  to  which  the  judicial  powers  of  the  United  Sti 
extended,  they  might  rightfnily  vest  exclusive  jurisdiction 
their  own  oourta. 

State  courts  may,  in  the  exercise  of  their  ordinary,  origi: 
and  rightful  jurisdiction,  incidentally  take  cognizance  of  d 
arising  nnder  the  Constitation,  the  laws,  and  treaties  of 
United  States  ;  yet  to  all  these  cases  the  judicial  power  of 
United  States  extends,  by  means  of  its  appellate  jurisdiction.' 

In  Houston  v.  Moore  (a),  the  same  qnestion  came  again  uu 
the  consideration  of  the  Supreme  Court,  and  Judge  AVashingI 
in  delivering  the  opinion  of  the  court,  observed,  that  he  saw 
thing  anreasouable  or  inconvenient  in  the  doctrine  of 
the  Federalist,  ou  the  subject  of  the  concurrent  *  juris-  [  *8( 
diction  of  the  state  courts,  so  long  as  the  power  of  Con- 
gress to  withdraw  the  whole,  or  any  part  of  those  cases,  from 
jnrisdictioh  of  the  state  courts,  be.  as  be  thoaght  it  must 
admitted.  The  practice  of  the  general  government  has  been  c 
furmable  to  this  doctrine,  and,  in  the  jndiciaiy  act  of  1789, 
exclnaive  and  concurrent  jurisdiction  conferred  on  the  conrtf 
that  act,  were  clearly  distingnished  and  marked.  The  act  she 
that,  in  the  opinion  of  Congress,  a  grant  of  jurisdiction  genera 
was  not  of  itself  sufficient  to  vest  an  exclusive  jurisdicti 
The  judiciary  act  granta  exclusive  jurisdiction  to  the  cin 

la)  .1  HTlenfoB,  1. 

'  See  ante,  p.  303,  a.  39;  p.  303,  n.  36;  and  p.  306,  n.  57. 
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conrts  of  all  crimes  and  offenoes  cognizable  under  the  anthoritj 
of  the  United  States,  except  where  the  laws  of  the  United  States 
should  other vnse  provide ;'  and  this  accounts  for  the  proviso 
in  the  act  of  24th  of  February,  1807,  c.  75,  and  in  the  act  of  10th 
of  April,  1816,  c.  44,  concerning  the  forgery  of  the  notes  of  the 
Bank  of  the  United  States,  declaring  that  nothing  in  that  act 
contained,  should  be  construed  to  deprive  the  courts  of  the  indi- 
vidual states  of  jurisdiction,  under  the  laws  of  the  several  states, 
over  offences  made  punishable  by  |;hat  act     There  is  a  similar 
proviso  in  the  act  of  21st  of  April,  1806,  c.  49,  conceming  the 
counterfeiters  of  the  current  coin  of  the  United  States.     Without 
these  provisoes,  the  state  courts  could  not  have  exercised  concar* 
rent  jurisdiction  over  those  offences,  consistently  with  the  judiciary 
act  of  1789.     But  these  saving  clauses  restored  the  ooncQirent 
jurisdiction  of  the  state  courts,  so  far  as,  under  state  authority,  it 
CO  aid  be  exercised  by  them  (a).*    There  are  many  other  acts  of 
Ck)ngress  which  permit  jurisdiction,  over  the  offences  therein  de- 
scribed, to  be  exercised  by  state  magistrates  and  courts.    This 
was  necessary;  because  the  concurrent  jurisdiction  of  the  state 
courts  over  all  o^ences  was  taken  away,  and  that  jurisdiction  was 
vested  exclusively  in  the  national  courts  by  the  judiciary  act,  and 
it  required  another  act  to  restore  it     The  state  conrts  could  ex- 
ercise no  jurisdiction  whatever  over  crimes  and  offences 
[  *  399  ]  against  *  the  United  States,  unless  where,  in  particular 
cases,  the  laws  had  otherwise  provided  ;  and  whenever 
such  provision  was  made,  the  claim  of  exclusive  jurisdiction  in 
the  particular  cases  was  withdrawn,  and  the  concurrent  jurisdic- 
tion of  the  state  courts,  eo  instantly  restored,  not  by  way  of  grant 
from  the  national  government,  but  by  the  removal  of  a  disability 
before  imposed  upon  the  state  tribunals. 

In  that  case,  the  Supreme  Court  disclaimed  the  idea  that  C!on- 


(a)  In  the  cjiseof  the  State  r.  Tuff,  2  Bailey' h  S,  C.  Rep.  44,  the  stat«  courts 
nre  considered  as  having  jurisdiction,  independent  of  the  acts  of  Conjtress.  to 
punish  the  uttering  and  passing  counterfeit  bank  hills  and  coin  of  the  United 
Spates,  and  on  the  principle  that  such  a  x>ower  is  essential  to  the  protection 
of  the  citizens. 

*  For  similar  provisions  of  later  acts,  see  ante,  p.  302,  n.  30. 

•  The  power  of  the  United  States,  to  pass  and  enforce  laws  providing  a 
punishment  for  the  offence  of  counterfeiting  notes  of  a  foreign  hank  or  cor- 
poration, **doe«  not  prevent  a  state  from  providing  for  the  pnnishment  of  the 
same  thing;  for  here,  as  in  the  case  of  counterfeiting  the  coin  of  the  United 
States,  the  act  may  be  an  offence  against  the  authority  of  a  state  as  well  as 
that  of  the  United*  States/'     U.  S.  r.  Arjona,  120  U.  S.  479,  487  (1886).^ 
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grees  coald  aathoritativelT'  bestow  jadicial  power* 
and  magiBtrateB.  "It  was  held  to  be  perfectly 
gress  canDot  confer  jorisdiction  npon  any  coarts  I 
under  the  Conetitotion  and  laws  of  the  United  i 
the  state  coarts  may  exercise  juriedictioD  in  caeei 
the  laws  of  the  state,  and  not  prohibited  by  th 
isdiction  of  the  federal  coarts."" 

The  Supreme  Court,  having  tfaas  declared  the 
and  extent  of  the  concnrrent  jurisdiction  of  the  atati 
nal  cases,  proceeded  to  meet  and  solve  a  difiSculi 
this  Bubject  of  cononrrent  jurisdiction,  whether 
one  joriadictioQ  would  oast  the  juriBdiction  of  t 
decision  on  this  point  was,  that  the  sentence  < 
whether  of  conviction  or  acquittal,  might  be  plea 
prosecatioQ  before  the  other;  as  much  so  aa  the 
state  court,  in  a  civil  case  of  concurrent  jurisdii 
pleaded  in  bar  of  an  action  for  the  same  cause 
circuit  conrt  of  the  United  Statea. 

There  was  another  difGculty,  not  so  easily  ai 
tbat  was,  whether,  if  a  conviction  of  a  crime  agt 
States  be  had  in  a  state  conrt  admitted  to  have  c 
diction,  the  governor  of  the  state  wonld  have  tb 
doQ,  and  in  that  way  control  the  law  and  polic; 
States.  Judge  Waehiogton,  in  speaking  for  thi 
answer  tbia  question,  but  contented  himself  witl 
ing,  that  he  was  by  no  means  aacisfied  that  the  gc 
conld  pardon,  bnt  that  if  *  he  could,  it  would  fni 
reason  for  vesting  the  jurisdiction  of  criminal  i 
exclneively  in  the  federal  courts. 

The  oonclusion,  then,  in,  tbat  in  judicial  mati 
rent  jurisdiction  of  the  state  tribunals  depends  alti 
pleasure  of  Congress,  and  may  be  revoked  ai 
whenever  they  think  proper,  in  every  case  in  v. 
matter  can  constitntionally  l>e  made  cognizabli 
courts ;  and  that,  without  an  express  provision 
the  state  courts  will  retain  a  concurrent  jnriadict 
where  they  had  jnrisdiction  originally  over  the 
We  will  next  aee  whether  this  state  jurisdiction 
depend  apon  the  volition  of  the  state  conrta. 

"  Discnsnion  ol  ihissohject  in  resnniRdpoiif, 
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There  are  yarions  acts  of  Congress,  in  which  duties  haye  heen 
imposed  on  state  magistrates  and  conrts,  and  by  which  thej  have 
been  invested  with  jurisdiction  in  civil  snits,  and  over  complaints 
and  prosecutions  in  penal  and  criminal  cases  for  fines,  penalties, 
and  forfeitures,  arising  under  laws  of  the  United  States.  We 
have  seen  a  very  clear  intimation  given  by  the  judges  of  the  So- 
preme  Court,"  that  the  state  courts  were  not  bound,  in  conse- 
quence of  any  act  of  Congress,  to  assume  and  exercise  jurisdic- 
tion in  such  cases.  It  was  merely  permitted  to  them  to  do  so,  as 
far  as  was  compatible  with  their  state  obligations,  and  in  some 
instances  the  state  courts  have  acted  in  those  cases,  and  in  other 
instances  they  have  declined  jurisdiction,  though  expressly  vested 
with  it  by  the  act  of  Congress. 

In  the  case  of  Ferguson  (a),  an  application  was  made  to  the 
Supreme  Court  of  New  York  for  the  allowance  of  a  habeas  corpus 
to  bring  up  the  party  alleged  to  be  detained  in  custody  by  an 
officer  of  the  army  of  the  United  States,  on  the  ground  of  being 
an  enlisted  soldier  ;  and  the  allegation  was,  that  he  was  an  in- 
fant, and  so  not  duly  enlisted.  It  was  much  discussed, 
[  *  401  ]  whether  the  state  courts  had  concurrent  *  jurisdiction, 
by  habeas  corpus^  over  the  question  of  unlawful  im- 
prisonment, when  that  imprisonment  was  by  an  officer  of  the 
United  States,  by  colour,  or  under  pretext  of  the  authority  of  the 
United  States.  The  Supreme  Court  did  not  decide  the  question, 
and  the  motion  waa^denied  on  other  grounds  ;  but  subsequently, 
in  the  matter  of  Stacy  (6),  the  same  court  exercised  a  jurisdiction 
in  a  similar  case,  by  allowing  and  enforcing  obedience  to  the  writ 
of  habeas  corpus.  The  question  was  therefore  settled  in  favour 
of  a  concurrent  jurisdiction  in  that  case,  and  there  has  been  a 
similar  decision  and  practice  by  the  courts  of  other  states  (c)." 


(a)  9  John9.  Rep.  239. 

{b)  WJohns.  Rep.  :i28, 

(c)  Case  of  I>ockington,  before  Tilgham,  chief  jnstice  of  Pennsylvania,  No- 
vember, 1813,  5  HaU*H  Law  Journal,  92.  Same  case,*  5  HaWn  Lnw  Jourmai, 
301 — ^330.  A  similar  case  in  Maryland,  5  HalVs  Law  Journal,  486;  and  in 
South  Carolina,  5  HalVs  Law  Journal,  497.  Commonwealth  r.  Harrison,  11 
Mass.  Rep.  68.  Case  of  Joseph  Almeida,  in  Maryland,  and  the  case  of 
Pool  and  others,  in  Virginia,  cited  in  SergeanVn  Constitniional  Ijfw,  p. 
279,  280.  By  the  New  York  Revised  Statutes,  vol.  ii.  p.  563,  6ec,  22.  a  kabem 
corpus  may  be  awarded,  unless  the  party  be  detained  by  process  from  a 
coart  or  jadge  of  the  United  States,  having  exc/tMioe  jarisdiction  in  the 

*^  Ante,  p.  399.     See  Airther  post,  pp.  402  et  seg. 

"  Per  contra,  see  Ableman  v.  Booth,  21  How.  506,  524  (1858). 
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The  Supreme  Court  of  New  York,  in  the  cose  of  7%e  U 
Stales  T.  Dodge  (a),  held  that  thej  had  jurisdiction,  and  did 
tain  B  Buit  on  a  bond  for  duties  given  to  a  collector  of  theU 
States  cDstomB.  The  aoit  was  autborized  by  tbe  Jndiciar;  A 
1789,  giving  concurrent  jnriediotion  to  the  state  courts  in 
at  common  law,  where  the  United  States  were  plaiotiffa.  A 
wards,  in  the  case  of  The  United  States  t.  Lathrop  (b),  the 
coort  discaased,  x&ey  much  at  large,  the  questioD,  whether  a 
coort  had  joriediction  of  an  action  in  favour  of  the  United  S 
to  recover  a  penalty  or  forfeiture  for  breach  of  a  law  oi 
United  States,  and  when  a  suit  for  the  penalty  was  by 
the  *act  declared  to  be  cognizable  in  a  state  court  It  f  * ' 
was  decided,  that  tbe  coart  bad  no  such  jurisdiction, 
and  that  ii  could  not  even  be  oonferred  by  an  act  of  God| 
The  difference  between  this  case  and  the  one  preceding  was, 
that  was  a  suit  on  a  bond  given  to  a  oolleotor  of  the  cnatom 
doties,  and  this  was  an  action  of  debt  for  a  penalty  for  brea 
tbe  excise  law.  They  were  both  cases  of  debts  due  to  the  Ui 
States,  but  the  one  was  a  civil  debt,  and  the  other  a  penalt; 
breach  of  a  revenue  law  ;  and  this  slight  difference  in  the  ni 
of  the  demand  was  considered  to  create  a  moet  momentoua  d 
sDce  in  its  result  upon  the  ^reat  question  of  jurisdiction.  It 
the  opinion  of  the  conrt  that  Congress  oonld  not  invest  the 
coDTts  with  a  jurisdiction  which  they  did  not  enjoy  concinrr 
before  the  adoption  of  the  Constitution  ;  and  a  pecuniary  pei 
tor  a  violation  of  an  act  of  Congress  was  a  punishment  f< 
offence  created  under  the  Constitution,  and  tbe  stat»oourte 
no  jurisdiction  of  the  criminal  offences  or  penal  laws  of 
United  States.  Tbe  Judiciary  Act  of  1789  was  tbe  true  er 
tioa  of  the  Constitution  with  respect  to  the  concurrent  juri 
tioD  of  the  state  courts,  and  the  exclusive  jnrisdiotinu  of  tbo 
thtt  United  States  ;  and  by  that  act  the  exclusive  oognizao' 
all  crimes  and  offences  cognizable  under  tbe  authority  ol 
United  States,  and  of  all  suits  for  penalties  and  forfeitures, 
(^Ten  to  the  federal  courts."  Tbe  Judiciary  Act  in  no  insi 
excluded  tbe  previously  existing  jurisdiction  of  the  stato  co 
except  ID  a  few  specified  cases  of  a  national  nature  ;  but 

<")  14  JaAiu.  Itfp.  95. 
(6)  njolM.  Bep.A. 

"  Ah  to  itie  ciclosire  JnriBdlctian  of  the  federal  courts  under  latei 
•M  mfc,  p.  296,  n.  4. 
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jarisdiction  was  excluded  in  all  criminal  cases,  and  with  respect 
to  ofiPences  arising  under  the  acts  of  Congress.  In  such  cases,  the 
federal  jurisdiction  was  necessarily  exclusive  ;  but  it  was  not  so 
as  to  pre  existing  matters  within  the  jurisdiction  of  the  state 
courts  (a)." 

The  doctrine  seems  to  be  admitted,  that  Congress  cannot  com- 
pel a  state  court  to  entertain  jurisdiction  in  any  case. 
[  *  408]  *  It  only  permits  state  courts  which  are  competent  for 
the  purpose,  and  have  an  inherent  jurisdiction  hdeqiiate 
to  the  case,  to  entertain  suits  in  the  given  cases;  and  they  do  not 
become  inferior  courts  in  the  sense  of  the  Constitution,  because 
they  are  not  ordained  by  Congress.     The  state  courts  are  left  to 
infer  their  own  duty  from  their  own  state  authority  and  ox^gani- 
zation;  but  if  they  do  voluntarily  entertain  jurisdiction  of  causes 
cognizable  under  the  authority  of  the  United  States,  they  assume 
it  upon  the  condition  that  the  appellate  jurisdiction  of  the  federal 
courts  shall  apply.     Their  jurisdiction  of  federal  causes  is,  how- 
over,  confined  to  civil  actions,  or  to  enforce  penal  statutes  ;  and 
they  cannot  hold  criminal  jurisdiction  over  offences  exclusively 
existing  as  offences  against  the  United  States.     Every  Griminal 
prosecution  must  charge  the  offence  to  have  been  committed 
against  the  sovereign  whose  courts  sit  in  judgment  upon  the 
offender,  and  whose  executive  may  pardon  him. 

We  find  a  similar  doctrine  in  one  of  the  courts  in  the  state  of 
Ohio,  in  the  case  of  T?ie  United  States  v.  Campbell  (6).  That  was 
an  information  filed  by  the  collector  of  the  revenue,  to  recover  a 
penalty  fov  breach  of  the  excise  law;  and  the  court  held  it  to  be 
a  criminal  prosecution,  and  that  one  sovereign  state  could  not 
make  use  of  the  municipal  courts  of  another  government  to  en- 
force its  penal  laws;  and  it  was  not  in  the  power  of  Congress  to 
vest  such  a  jurisdiction  in  the  state  courts.  Upon  the  same  priu- 
ciple,  the  Court  of  Errors  in  Virginia,  in  the  case  of  The  State  v. 
Feely,  decided,  that  it  had  no  jurisdiction  to  punish  by  indict- 
ment stealing  packets  from  the  mail,  as  that  was  an  offence 
created  by  act  of  Congress  (o).  And  in  Jackaon  v.  Bow,  the 
General  Court  of  Virginia  made  the  same  decisiun  precisely  as 
that  made  in  New  York,  in  the  case  of  Lathrop;  and  it  held,  that 

[a)  Elv  r.  Peck,  7  Conn.  Rep.  239.     Davison  r.  Chninplln,  Ibid,  24*.  S.  P. 
(ft)  6  ilnWH  I^to  Journal,  113. 

{c^  Ser/fennVs  Con/ft.  Law,  p.  27*2.     Virffinia  Caau^  321,  S.  C. 
'*  See  ante,  p.  :J06,  n.  67. 
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the  aoi  of  Congress,  aatboridng  saoh  soils  for  p 
ties  ia  *tbe  state  comts  -wob  not  biadiag'.  It  wa 
cided,  in  another  case  in  Virginia  {a),  that  Con. 
coold  not  give  jurisdiction  to,  or  require  servicee  o. 
or  magistrate,  as  such,  nor  prosecnte  in  the  stati 
poblio  offence.  In  Eentaoky  it  was  held,  aa  lab 
that  no  state  ooort  could  take  cognizance  of  a  pen. 
nader  an  act  of  Congress.  Snch  a  jurisdiction  woi 
act  of  the  state,  and  the  coDsent  of  Congresa 

After  these  decisions  in  VirgiDia,  Ohio,  Eentu 
Tork,  the  act  of  Congress  of  8d  March,  1815,  ch. 
considered  as  eesentiallj  oagatory.  That  act  vest 
ooorte  coDCDnentlj  with  the  federal  courts,  cog 
"complaints,  suite,  and  prosecutions  for  taxes, 
penalties,  and  forfeitores,  arising  and  payable  ant 
Congress,  passed,  or  to  be  passed,  for  thB  coUectioi 
tax  or  interDsl  duties;"  and  it  gave  to  the  state  * 
presiding  judge  thereof,  the  eame  power  as  was  vec 
trict  judges,  to  mitigate  or  remit  any  fine,  pent 
tore  (c).  And  here  the  inquiry  oaturally  suggests 
state  courts,  consistently  with  those  decisions,  sust 
prosecution  for  forging  the  paper  of  the  Bank 
States,  or  for  counterfeiting  the  coin  of  the  United  i 
are  cases  arising  under  acta  of  Congress  declaria 
The  state  oonrts  have  exercised  criminal  jnrisdici 
offencee,  as  offences  against  the  state;  but  it  is  dil 
tain  the  jurisdiction  upon  the  doctrine  of  the  Sup 
New  York,  in  the  case  of  Lathrop;  and  if  it  be  ent 
are  difficulties  remaining  to  be  definitively  cleared, 
cnltiee  relate  to  the  effect  of  a  prosecution  in  oi 
upoD  the  jurisdiction  of  the  concurrent  court,  and  < 
the  executive  power  of  pardon  of  the  crime  nnder  oe 
upon  the  claim  of  ooncurrent  jurisdiction  (d). 

(a)  T-x  part«  Poole,  Sergeanl'i  Corvt.  Imk.  p.  272,  274. 

(b)  Haner  ■>■  Shnrp.  1  Dafia't  KttUneky  Rep.  442. 

(c)  Tile  act  of  CongrMs  of  Febrnary  2Hth,  1839,  ch.  36, 
aUnilhig  the  state  tleciniona,  authorized  all  pecuninrjr  penalt 
Qnder  the  lawji  of  the  UiiitMl  States,  to  be  snpd  for  hefnre  a 
petent  jurisdiction  in  the  state  or  district  where  the  cnase  < 
the  offender  may  be  foand. 

(if)  In  the  case  of  The  State  v.  HandaH,  2  Aikmi"  Rep. 
anrt  of  Vermont  decided,  in  1827,  that  the  state  courts 
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criminal  jnrifldictioii  over  the  offeuoes  of  oonnterfeiiing  and  passing  ooonter- 
feit  bills  of  tbe  Bank  of  the  United  States.  And  in  the  case  of  the  SiaU  t. 
Wells,  2  nut's  8.  C.  Rep,  687,  it  was  held,  that  the  state  courts  had  concur- 
rent cognizance  of  the  indictable  offence  of  opening  a  letter  contrary  to  the 
act  of  Congress,  and  that  Congress  might  «x)nstitntiona]ly  confer  snch  a  juris- 
diction. On  the  other  hand,  it  was  decided  in  Miasoari,  in  Mattiaon  v.  1%e 
State^  3  Mi89(mri  Rep.  421,  that  their  courts  had  no  cognizance  of  the  case  of 
counterfeiting  the  current  coin,  and  that  a  statute  of  the  state  providing  for 
tbe  cognizance  and  punishment  of  such  crimes  was  void.  The  doctrine  was 
that  the  states  had  no  concurrent  legislation  on  the  sul^ect,  and  that  the 
power  resided  exclusively  in  Congress.  So,  the  Constitution  of  the  United 
States  (art.  4,  sec.  2, )  having  declared,  that  persons  held  to  service,  or  labour, 
in  one  state,  under  the  laws  thereof,  and  escaping  int<{  another,  should  be 
delivered  up,  on  claim  of  the  party  to  whom  such  service  or  labour  might  be 
due;  the  laws  of  New  York,  in  furtherance  of  this  duty,  have  provided  for 
the  arrest  of  such  fugitives,  on  habeas  eorpus,  founded  on  due  proof,  and  for 
a  certificate  in  favour  of  the  right  of  the  claimant  and  delivery  of  the  fugitive 
to  him  to  be  removed.  But  the  fugitive  is  entitled  to  his  writ  of  homine  rt- 
plegiando,  notwithstanding  the  habfos  carpus  and  certificate.  N.  Y.  Beviaei 
Statutes,  vol.  ii.  p.  560,  sec.  6 — 20.  See  volume  2d,  p,  32,  on  this  point,  and 
see  in  American  Jurist,  for  April,  1837,  p.  96 — 113,  the  substance  of  the  re- 
port of  the  committee  on  the  judiciary  in  the  legislature  of  Maasachnsetto, 
respecting  the  validity  of  the  act  of  Congress  of  February  18th,  1793,  pro- 
viding for  the  seizure  and  surrender  of  fugitive  slaves.  It  urges  the  right 
and  duty  of  providing  by  the  writ  of  habeas  corpus  or  of  repleviiL,  for  the  tnal 
by  jury  of  the  question  whether  the  person  seized  be  a  freeman  or  a  slave. 
The  act  of  Congress  authorizes  the  owner  of  the  fugitive  slave  by  himself  or 
his  agenl  to  seize  at  once  the  fugitive  slave,  and  carry  him  before  a  judge  of 
the  United  States,  or  any  magistrate  of  the  connty,  city,  or  town  in  tiie  state 
where  the  slave  is  seized,  and  upon  satisfying  the  magistrate  by  proot  thai 
the  person  seized  is  such  fugitive  slave,  he  is  to  give  a  certificate  which 
amounts  to  a  warrant  to  remove  the  slave.  This  law  is  generally  found  to 
be  insufficient  to  give  the  claimant  the  requisite  constitutional  protection  in 
his  property,  or  the  fugitive  due  protection  of  his  liberty,  and  its  execution 
meets  with  embarrassment  in  the  northern  states,  and  several  of  them  have 
endeavored  by  local  statutes  to  supply  the  deficiency.  The  Constitution  of 
the  United  States,  and  the  act  of  Congress  evidently  contemplated  summary 
ministerial  proceedings,  and  not  the  ordinary  course  of  judicial  investigation. 
Story's  C&mm.  an  the  Constitution  of  U,  S.  vol.  iii,  677.  Wright  v.  Deacon,  5 
8,  <&  Rawt,  62.  In  the  last  case  it  was  held  that  the  writ  of  homine  rq^ffi- 
ando  did  not  lie  to  try  the  right  of  the  fugitive  to  freedom,  though  on  the 
return  of  the  fugitive  to  the  state  from  which  he  fled,  his  right  to  freedom 
might  be  tried.  See  further,  infra,  vol.  ii.  32,  notes  c,  d,  Ibid.  257,  note  & 
It  seems  to  be  an  unsettled  question  whether  statute  provisions  relative  to 
the  surrender  of  fugitives  from  labour  in  obedience  to  the  Constitution  of  tbe 
United  States,  be  of  exclusive  or  only  of  concurrent  jurisdiction  in  the  states. 
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Wk  prooeed  to  oooeider  the  extent  and  effect  of  certain  con 
Btitatioaal  restrictions  on  the  authority  of  the  separate  states.  A 
the  CoDstitatioD  ot  the  United  States  was  ordained  and  eatab 
iiehed  by  the  people  of  the  United  States  for  their  own  fi^overn 
ment  as  a  natioD,  and  not  for  the  government  of  the  individoa 
Btatee,  the  powers  conferred,  and  the  limitations  on  power  con 
taiaed  in  that  instrnment,  are  applicable  to  the  government  o 
the  United  States,  and  the  limitations  do  not  apply  to  the  atat 
governments  unless  expressed  in  terms.'  Thus,  for  instance,  th 
provision  it^  the  Constitntion,  that  private  property  shall  not  b 
taken  for  public  nsa  without  jnat  compensation,  was  inteodei 
solely  as  a  limitation  on  the  exercise  of  power  by  the  governmeii 
of  the  United  States,  and  does  not  apply  to  the  state  govern 
meats  (a).  The  people  of  the  respective  states  are  left  to  creat 
such  restrictions  on  the  exercise  of  the  power  of  their  particula 
govemmentB  as  they  may  think  proper  ;  and  restrictions  by  th 
Constitation  of  the  United  States,  on  the  exercise  of  power  by  th 
indivtdoal  states,  in  cases  not  repngnant  to  the  grant  of  powe 
to  the  United  States,  are  expressly  enumerated. 

"No  state,"  says  the  Constitution  (6),  "  shall  enter  into  an 
treaty,  alliance,  or  confederation  ;  grant  letters  of  marqae  an 
reprisal;  coin  money;  emit  bills  of  credit;  make  any  thing  bi 
gold  and  silver  coin  a  tender  in  payment  of  debts;  pass  any  bi 

(a)  Baron  f.  TheMnyorand  Citv  Council  of  Baltimore,  7  Pe(r«'  U.  S.  Be: 
iUS.    See  also  in  the  matter  ofSmitli,  10  Wendell.  449. 

(b)  Art.  I.  sec.  10. 

*  "That  the  fimt  ten  Articles  of  Amendment  were  not  intended  to  lim 
the  powere  of  Ihe  state  giivemnients  in  respect  to  their  own  people,  but  i 
operate  na  the  National  f^vemnient  nlone.  was  decided  more  than  half 
ccDtnr;  ago,  and  that  decision  hna  been  yteailily  adocrod  to  since."  Spl 
«.  lUinoia,  123  U.  H.  131,  106  (1887). 
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of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligatioa  of 
contracts;  or  grant  any  title  of  nobility.  No  state  shall,  witbont 
the  consent  of  Congress,  laj  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  execating 
its  inspection  laws,  nor  lay  any  duty  on  tonnage,  keep  troops  or 
ships  of  war  in  time  of  peace,  enter  into  any  agreement  or  com- 
pact with  another  state,  or  with  a  foreign  power,  or  engage  in 
war,  unless  actually  invaded,  or  in  such  imminent  danger  as  will 
not  admit  of  delay." 

Most  of  these  prohibitions  would  seem  to  speak  for  themselTes, 
and  not  to  stand  in  need  of  exposition.  I  shall  confine  myself  to 
those  <2ases  in  which  the  interpretation  and  extent  of  some  of 
these  restrictions  have  been  made  the  subject  of  judicial  investi- 
gation. 

Bills  of  Credit.— (1.)  Bills  of  Credit. 

Bills  of  Credits  within  the  purview  of  the  Constitution  of  the 
United  States,  prohibiting  the  emission  of  them,  are 
[  *  408  ]  declared  *  to  mean  promissory  notes,  or  bills  issued 
by  a  state  government,  exclusively  on  the  credit  of  the 
state,  and  intended  to  circulate  through  the  community  for  its 
ordinary  purposes  as  money  redeemable  at  a  future  day,  and 
for  the  payment  of  which  the  faith  of  the  state  is  pledged  (a). 
The  prohibition  does  not  therefore  apply  to  the  notes  of  a 
state  bank,  drawn  on  the  credit  of  a  particular  fund  set  apart 
for  the  purpose  (6).      Through  all  our  colonial  history,  paper 

(a)  Craig  v.  The  State  of  Missouri,  4  Peters'  U.  S,  Rep.  410.  In  the  case  of 
Briscoe  r.  The  Bank  of  Kentucky,  11  Peten,  257,  the  question  what  we're 
biUa  of  credit  of  which  the  omission  was  prohibited  to  the  states  was  extens- 
ively discussed.  They  were  defined  to  he  pnper  issued  by  the  authority  of  a 
state  on  the  faith  of  the  state,  and  designed  to  eireulaie  as  motiejfy  and  under  this 
definition  it  was  adjuda^ed,  that  a  bank  of  the  state  of  Kentucky,  established 
in  the  name  and  on  behalf  of  the  state,  under  the  direction  of  a  president  and 
twelve  directors  chosen  by  the  legislature,  and  the  bank  exclusively  the 
property  of  the  state  and  with  a  capital  of  two  millions,  and  with  authority 
to  issue  notes  payable  to  bearer  on  demand,  and  receive  deposits  and  m^ke 
loans;  and  the  notes  by  a  subsequent  act  were  to  be  received  on  execuUbns 
by  plaintiff,  and  if  refused,  further  proceedings  to  be  delayed  on  the  judg- 
ment for  two  years,  was  not  the  issuing  of  bills  of  credit  unthin  the  prohibition  iii 
the  Constitution  of  the  United  States.  Mr.  Justice  Story  dissented  from  this  de- 
cision, and  said  that  the  late  Ch.  J.  Marshall  was  of  opinion  with  hini.  when 
the  siime  case  was  before  the  court,  and  nrgiie<t  at  a  preceding  term,  and  he 
inrther  said,  that  he  would  not  distinguish  tlie  case  in  principle  from  that 
o(  Craig  v.  TTie  State  of  Missouri.  It  appears  to  me,  with  great  submission  to 
the  Supreme  Court,  that  this  decision  not  only  overrules  the  cose  nf  Craig; 
but  greatly  impairs  the  force  and  value  of  the  constitutional  prohibitiou. 

{b)  Billis  ads.  The  State,  2  M' Cord's  Rep.  12. 
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money  was  maoh  in  ose,  and  from  the  era  of  oar  independ 
dowa  to  the  dato  of  the  ConstitDtion,  bills  of  erodit  iesned  n 
the  aathorit;  of  the  confederation  congress,  or  of  the  indivi 
states,  and  intended  for  ciroolation  from  hand  to  hand, 
nniTarBally  denominated  paper  money;  and  it  was  to  bar  the 
orameiital  issaea  of  sach  a  delusive  and  pernicious  anbetitafa 
cash,  that  the  constitntional  prohibition  wai  introdacet]. 
ieaning  of  such  bills,  by  the  state  of  Misaonri,  nnder  the  den 
nation  of  certificatea,  was  adjudged  to  be  anconetitational,  tb« 
they  were^ot  made  generally  a  legal  tender,  bat  they  were,  n< 
thelees,  made  receivable  in  payment  of  taxee,  and  by  all  civil 
military  officers  in  discharge  of  salaries  and  fees  of  office, 
strnments,  however,  issned  by  or  on  behalf  of  a  state,  bindii 
to  pay  money  at  a  f  atore  day,  for  services  actnally  received,  o 
money  borrowed  for  present  use,  were  dedared  not  to  be  hi! 
credit,  within  the  meaning  of  the  Oonatitation  (a). 

Ex  post  7acto  Laws.— (2.)  No  state  can  pass  arty  ex 
facto  law. 

In  Calder  v.  Bull  (b),  the  qnestion  on  the  meaning  of  a 


{a\  CraiR  r.  The  State  of  Mlseonri,  tit.  tmp.  Mr.  Jastice  Story,  in  hia 
VientarieA  od  the  Constitution,  vol.  iii.  p.  19,  fleema  to  be  of  opinion, 
independent  of  long  continued  practice  from  the  time  of  the  adoption  ( 

ConHtitntion,  the  sUtea  wonld  not.  npon  a  sound  constrncfion  of  theCt 
tiition,  if  the  qnestion  was  res  intrgra,  be  antharized  to  Incorporate  hi 
with  »  power  to  circnlate  bank  paper  as  currency,  inasmnch  as  they  ar 
pre«l1y  prohibited  from  coining  money.  Hecitestheopinionnof  Mr.  Wei 
ortheSenateofthe  United  Staten,  audof  Mr.  Dexter,  formerly  Secretary  nt 
on  theBRmeaide.  But  the  eqnal,  if  not  the  greater  aathority  of  Mr.  Hami 
the  earliest  Secretary  of  the  Trenaury,  may  be  cited  in  support  ofadiET 
opinion,  and  the  contemporary  sense  and  uniform  practice  of  the  natio 
decisive  on  the  question.  Bank  paper,  like  checks  and  negotiable  note! 
culates  entirely  upon  private  credit,  and  is  not  a  coerciie  eirculation, 
at  every  peraon'a  option  to  recf  ive  or  reject  it.  The  Cbnslitution  evidi 
had  in  view  bills  of  credit  issued  by  law,  in  the  name  and  on  the  cred 
the  state,  ami  intended  for  circulation  from  hand  to  hanri  o-t  monev,  ai 
which  our  history  furnished  bo  many  perniciona  examples.  The  Wiirdaa 
Constitnlinn  are,  that  nn  stefc  shall  emil  biHi  of  crrdit.  The  prohibition 
not  eitend  to  bills  emitted  by  individuals  singly,  or  cgltectively,  whi 
associated  under  a  private  agceement  for  banking;  parpoaea,  as  waa  the 
with  theBankof  New  York  prior  to  itsearliest  charter  in  thewinterof 
or  acting  under  a  charter  of  incorporation,  su  long  as  the  state  lends  ni 
credit,  or  obligation,  or  coercion,  to  sustain  the  circulation.  In  the  C( 
BrittM  v.  The  Bank  of  thr  OimmoMOftillh  of  Kenlnciy,  this  question  was  p 
re«t,  hy  the  opinion  of  the  court  that  there  waa'no  limitalioD  in  the  Cr 
tation  nn  the  power  of  the  states  to  incorporate  banks,  and  their  nolefl 
not  intended  to  be  inhibited,  nor  were  conaideied  as  liitta  of  crrdit,  11  { 
257,  345,  349. 
(t)  3  DaUat,  386. 
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post  facto  law,  within  the  prohibition  of  the  Constitution,  was 
extensively  discussed. 

The  legislature  of  Connecticut  had,  by  a  resolution  or  law,  aet 
aside  a  decree  of  the  court  of  probates  rejecting  a  will,  and  di- 
rected a  new  hearing  before  the  court  of  probates,  and  the  point 
wa^y  whether  that  resolution  was  an  ex  past  facto  law  prohibited 
by  the  Constitution  of  the  United  States. 

It  was  held,  that  the  words  ex  post  facto  laws  were  technical 
expressions,  and  meant  every  law  that  made  an  act  done  before 
the  passing  of  the  law,  and  which  was  innocent  when 
[*409]  *  done,  criminal;  or  which  aggravated  a  crime,  and 
'  made  it  greater  than  it  was  when  committed;  or  which 
changed  the  punishment,  and  inflicted  a  greater  punishment  than 
the  law  annexed  to  the  crime  when  committed;  or  which  altered 
the  legal  rules  of  evidence,  and  received  less  or  different  testi- 
mony than  the  law  required  at  the  time  of  the  commission  of  the 
offence,  in  order  to  convict  the  offender.'  The  Supreme  Court 
concluded,  that  the  law  or  resolution  of  Connecticut  was  not  within 
the  letter  or  intention  of  the  prohibition,  and  was,  therefore  law- 
ful (a).  Afterwards,  in  Fletcher  v.  Peck  (6),  it  was  observed, 
that  an  ex  post  facto  law  was  one  which  rendered  an  act  punish- 
able in  a  manner  in  which  it  was  not  punishable  when  it  was  com- 
mitted. This  definition  is  distinguished  for  its  comprehensive 
brevity  and  precision,  and  it  extends  to  laws  passed  after  the  act, 
and  affecting  a  person  by  way  of  punishment  of  that  act,  either 
'in  his  person  or  estate.  Ex  post  facto  laws  relate  to  penal  and 
criminal  proceedings  which  impose  punishments  cr  forfeitures, 
and  not  to  civil  proceedings,  which  affect  private  rights  retrospec- 
tively. Retrospective  laws  and  state  laws,  divesting  vested  rights, 
unless  ex  post  facto,  or  impairing  the  obligation  of  contracts,  do 
not  fall  within  the  prohibition  contained  in  the  Constitution  of 
the  United  States,  however  repugnant  they  may  be  to  the  prin- 
ciples of  sound  legislation  (c).* 

(a)  Strong  r.  The  State,  1  Blackford^s  Ind,  Btp,  193,  8,  P. 

(b)  6  Crawh,  138. 

(e)  Calder  v.  Bull,  3  Ddllaa,  386.  Satterlee  r.  Matthewaon,  2  Pelert^  V.  S. 
Bep.  413.     Watson  t;.  Mercey,  8  Ibid,  88. 

•  **The  terms  ex  post  facto  apply  only  to  criminal  laws  which  make  acts,  in- 
nocent when  done,  criminal;  or,  if  criminal  when  done,  aggravate  the  crime, 
or  increase  the  punishment,  or  reduce  the  measure  of  proof." 

■  Retroactive  legislation  is  sw? h  as.  operating  upon  matters  previously  es- 
tablished, changes  their  legal  characteristics  or  effects.     When  regarded  as 
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State  Goorts  no  Control  over  the  Federal  Oonrts. — (3. ) 
state  can  control  the  exercise  of  any  authority  under  thefede 


The  state  legialaturee  csaaot  annnl  the  judgments,  nor  det 
mine  the  extent  of  the  jarisdictJon,  of  the  ooorts  of  the  Udi 
This'was  attempted  by  the  legislatnre  of  PeDnBylTania,  and 
dared  to  be  inoperative  and  void  hy  the  Snprems  Conrt  of 
United  States,  Id  the  case  of  the  United  States  v.  Peters  (a).  St 
a  power,  as  we  Iibtg  heretofore  seen,  aecessarily  reeidea 
in  the  anpreme  jadioial  tribunal  of  *the  nation.  It  has  {|*4] 
also  been  adjudged,  that  bo  state  court  has  anthority  or 
juriadiot^on  to  eojoin  a  jndgment  of  the  circuit'  conrt  of 
United  States,  or  to  stay  proceedings  under  it  This  was 
tempted  bj  a  stat«  court  in  Kentucky,  and  declared  to  be  of 
validity  by  the  Supreme  Court  of  the  United  States,  in  M'A 
.T.  Voorhiea  (b).  Xo  state  tribunal  can  interfere  with  seizn 
of  property  made  by  revenue  ofGcere,  under  the  laws  of  i 
United  States;  or  intermpt  by  process  of  replevin, injancUon, 
otherwise,  the  exercise  of  the  authority  of  the  federal  office 
and  any  intervention  of  state  authority  for  that  purpose  ia  ' 
lawful.  This  was  so  declared  by  the  Supreme  Court  in  Sloe 
T.  Mayberry  (c).  Nor  can  a  state  court  issue  a  mandamus  to 
officer  of  the  TTnited  States.    This  decision  was  made  in  the  Oi 

(a)  5  Oancl,  115. 
i)  7  Cranch,  279. 
(c)  2  Wheatoit,  1. 

cnntemplatiDg  imch  canaeqnence,  It  may  properly  be  called  retroepaotl 
Within  it,  as  within  a  very  general  claas,  are  inclnded  ex  poet  facto  la 
lawa  impairing  theabligation  of  contracts,  and  some  nthera. 

The  phrnee,  ex  poai  facto,  in  ita  literal  meaning,  Ajr  an  after  ad.  wonM  api 
to  all  retroactive  laws;  but,  as  exp!aine<i  in  the  text,  its  application 
been,  bj  technicsil  nse,  restricted  to  retroa<-tive  lawn  of  a  penal  or  crimi 
character.  Kring  r.  Migaonri,  107  U.  S.  221,  227  (1882).  In  ita  restric 
sense  it  ia  obniixiona  ta  constitutional  prohibition. 

Lawk  impairing  the  obligation  of  contracts  are  described,  and  their 
constJtDtionality  is  shown,  pogl,  pp.  413 — 423. 

The  other  laws  mentioned  above  as  retroactive  tend  to  neither  the  j 
pardiring  of  offenders  nor  the  impairment  of  contracts.  On  the  whole,  tl 
present  less  odious  featnrcfi.  Some  nre  eminently  jnat;  as,  for  instance,  i 
to  eSectnate  the  real  intention  of  parties  to  conveyances,  by  ciirlnj;  i 
confinainft  defective  execution,  ackDowledgement,  and  registration.  On 
other  hand,  some  of  them,  sncli  bb  acta  diverting  vested  estates  and  ot 
rights,  are  unjust  in  the  eitrame  degiee.  The  two  aspects  in  which  tl 
are  thns  capable  of  presenting  themselves  probably  arconnt  foi'  the  circi 
stance,  that  while  the  federal  Constitution  places  no  restriction  tipon  tbi 
they  ai«  prohibited  by  the  constitntions  of  certain  of  tbe  etates.  As  to  I 
de«cription  of  retroactive  laws,  aee  lartber,  poel,  pp.  466,  456. 
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•f  UrCluny  y.  Silliman  (a),  and  it  arose  in  oonseqnence  of  ihe 
Sapreme  Court  in  Ohio  Bnataiaing  a  jarisdlction  over  the  register 
of  the  land  office  of  the  United  States,  in  respect  to  his  minis- 
terial acts  as  register,  and  claiming  a  right  to  award  a  mandamus 
to  that  officer,  to  compel  him  to  issne  a  final  certificate  of  par- 
chase.  The  principle  declared  by  the  Supreme  Court  was,  that 
the  official  conduct  of  an  officer  of  the  government  of  the  United 
States  can  only  be  controlled  by  the  power  that  created  him. 

If  the  officer  of  the  United  States  who  seizes,  or  the  court  which 
awards  the  process  to  seize,  has  jurisdiction  of  the  subject- matter, 
then  the  inquiry  into  the  yalidity  of  the  seizure  belongs  excla- 
aivelj  to  the  federal  courts.  But  if  there  be  no  jurisdiction  in 
the  instance  in  which  it  is  asserted,  as  if  a  marshal  of  the  United 
States,  under  an  execution  in  fayour  of  the  United  States  against 
A.,  should  seize  the  person  or  property  of  B.  (&),  then  the  state 
courts  have  jurisdiction  to  protect  the  person  and  the  property  so' 
illegally  inyaded;  and  it  is  to  be  obseryed,  that  the  jurisdiction 
of  the  state  courts  in  Rhode  Island  was  admitted  by 
[  * 411  ]  *  the  Supreme  Court  of  the  United  States,  in  Slocum'v. 
Mayberry,  upon  that  very  ground. 

In  the  case  of  The  United  States  y.  Barney  (c),  the  district 
judge  of  Maryland  carried  to  a  great  extent  the  exemption  from 
state  control  of  officers  or  persons  in  the  service  of  tl)e  United 
States,  and  employed  in  the  transportation  of  the  mail.  He  held, 
that  an  innkeeper  had  no  lien  on  the  horses  which  he  had  fed, 
and  which  were  employed  in  the  transportation  of  the  mail.  The 
act  of  Congress  of  March,  1790,  prohibited  all  wilful  obstructioQ 
of  the  passage  of  the  mail;  and  a  claim  for  debt  would  not  justify 
the  stopping  of  the  mail,  or  the  means  necessary  to  transport  it, 
either  upon  principles  of  common  law,  or  upon  the  statute.  The 
judge  stated,  in  this  case,  that  even  a  stolen  horse  found  in  the 
mail  stage  could  not  be  seized;  nor  could  the  driyer,  being  in  debt, 
or  having  committed  an  offence,  be  arrested,  in  such  a  way  as  to 
obstruct  the  passage  of  the  mail.  But,  in  a  subsequent  case  in 
the  Circuit  Court  of  Pennsylvania  (d),  it  was  held,  that  the  act 

of  Congress  was  not  to  be  so  construed  as  to  endanger  the  public 

,  - 

{a)  6  Wheaton,  598. 

{bf  Bruen  v.  Ogden,  6  Halstcd,  370.     Dunn  v.  Vail,  7  Marlin's  LohL  JUp, 

416. 

(c)  3  HaWn  Law  Journal,  128. 

(d)  Uuited  States  v.  Hart,  1  Peters'  Cir.  Rep.  390. 
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peace  and  safety.  The  carrier  of  the  mail,  driviag  through 
popalooB  city  with  dangeroaB  rapidity,  and  contrary  to  a  milni 
pal  ordinance,  may  be  stopped,  and  the  mail  temporarily  detain 
by  an  officer  of  the  city.  So,  if  the  officer  had  a  warrant  agaii 
a  felon  in  the  stage,  or  if  the  driver  should  commit  morder  in  t 
street,  and  then  place  himself  on  the  mail  stage  box,  he  woi 
not  be  protected  from  arrest,  though  a  temporary  stoppage  of  t 
mail  might  be  the  conseqaence.  The  public  safety  in  the  o 
ease,  is  of  more  moment  than  the  public  inconvenience  which 
might  produce  in  the  other. 

But  while  all  interference  on  the  part  of  the  state  anthoriti 
with  the  exercise  of  the  lawful  powers  of  the  national  gover 
ment,  has  been,  in  most  cases,  denied,  there  is  one  case 
in  which  any  control  by  the  federal  over  the  state  •  courts,  [  •  4V. 
other  than  by  means  of  the  established  appellate  juris- 
diction, has  equally  been  prevented  In  Digga  and  Keith  v.  Wi 
eott  (a),  it  was  decided  generally,  that  a  court  of  the  Unit 
States  oonld  not  enjoin  procee^ngs  in  a  state  court:  and  a  deci 
of  the  Circnit  Conrt  of  the  United  States  for  the  district  of  Cc 
necticnt  was  reversed,  because  it  had  enjoined  the  parties  frc 
proceeding  at  law  in  a  etatecourt.  So,  in  Ex  parte  Cabrera  (J 
it  was  declared,  thai  the  circuit  courts  of  the  United  States  cot 
not  interfere  with  the  jorisdiction  of  the  courts  of  a  statet'  Th( 
decisions  are  no£  to  be  contested;  and  yet  the  district  jadge  of  t 
northern  district  of  New  York,  in  the  spring  of  1823,  in  the  oi 
of  Lansing  and  Thayer  v.  The  North  River  Steam  Boat  Compat 
«DJained  the  defendants  from  seeking  in  ttia  state  courts,  unc 
the  acts  of  the  state  legislature,  the  remedies  which  those  ai 
gave  them.  This  wonld  appear  to  have  been  an  assumption 
the  power  of  control  over  the  juriediction  of  the  state  courts, 
hostility  to  the  doctrine  of  the  Supreme  Court  of  the  Unit 
States.     In  the  case  of  Kennedy  v.  Earlof  CamlUa  {c),  au  i 

la)  4  Crandl,  179. 

(ft)  1  if™*.  OiV.  Srp.  232. 

(el  2Siain$l.  Rep.  330.  Bnt  in  thesnbneqeentcasenf  BnaTibj  v;  Moodi 
h  Madd.  Ck.  fifp.^.the  vice-chancellor  granted  an  injunction,  Dnderspcc 
rirfnnistftncts,  to  restrain  proceeiiinge  in  the  court  of  nrssions  in  Scotlni 

*  It  is  no  interference  with  the  jarigdictinn  of  a  State  Cteurt  fur  a  fe<!p 
court  to  enjoin  the  osBCTtion  of  a  title  frandtilently  obtained  by  proceeilii 
in  Biich  State  Court.  Robb  i:  Voa,-3<I  F«l.  Kep,  132,  133  (1888).  When  i 
jurindiction  of  a  federal  court  has  iittiichcil.  such  i.'ourt  iiiay  enjoin  pmcp 
nifji  in  the  fianif  niiiltpr  Hubse<iueiitly  beguu  ia  a  atiile  couii.  Sharot 
Terrj,  id.  337,  354— 3^-2  \lStSi). 
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janction  had  been  nawarily  granted  ia  tliB  English  Court  of 
Chanceryi  to  restraia  a  party  from  prooeeding  in  a  salt  in  the 
Coort  of  Seesioiui  in  Scotlacid,  where  the  parties  were  domiciled. 
It  .was  admitted,  that  the  Coort  of  Sessions  was  a  court  of  com- 
petent jorisdictiony  aod  an  independent  foreign  tribunal,  though 
subject  to  «n  appeal,  like  the  Court  of  Chancery,  to  the  House  of 
Lords.  If  the  Court  of  Chancery  could  in  that  way  restrain  pro- 
ceedings in  the  Court  of  Sessions,  the  Sessions  might  equally  en- 
join proceedings  in  chancery,  and  thus  stop  all  proceedings  in 
either  court  Lord  Eldon  said,  he  never  meant  to  go  further  with 
the  injunction,  than  the  property  in  England;  and  he,  on  motion, 
dissolved  it  in  toto, 

[  *418  ]      *  No  State  can  Impair  the  Obligation  of  Con- 
tracts.— (4)  No  state  can  pass  any  law  impairing 
the  obligation  of  contracts. 

We  come  next  to  a  prohibition  of  great  moment,  and  affecting  ex- 
tensively and  deeply  the  legislative  authority  of  the  states.  There 
is  no  prohibitory  Manse  in  the  Cdnstitution,  which  has  given  rise 
to  more  various  and  able  discussion,  or  more  protracted  litigation, 
than  that  which  denies  to  any  state  the  right  to  pass  any  law  im- 
pairing the  obligation  of  contracts.  I  shall  endeavour  to  give  a 
full  and  accurate  view  of  the  judicial  decisions  defining  and  en- 
forcing this  prohibition. 

The  case  of  Fletcher  v.  Pede  (a),  first  brought  this  prohibitory 
clause  into  direct  discussion.  The  legislature  of  Georgia,  by  an 
act  of  7th  of  January,  1795,  authorized  the  sale  of  a  large  tract 
of  wild  land,  and  a  grant  was  made  by  letters  patent  in  pursn- 
ance  of  the  act,  to  a  number  of  individuals,  under  the  name  of 
the  Georgia  Company.  Fletcher  held  a  deed  from  Peck  for  a 
part  of  this  land,  under  a  title  derived  from  the  patent;  and  in 
the  deed  Peck  had  covenanted,  that  the  state  of  Georgia  was 
lawfully  seized  when  the  act  was  passed,  and  had  good  right  to 
sell,  and  that  the  letters  patent  were  lawfully  issued,  and  the 
title  has  not  since  been  legally  impaired.  The  action  was  for 
breach  of  covenant;  and  the  breach  assigned  was,  that  the  letters 
patent  were  void,  for,  that  the  legislature  of  Georgia,  by  act  of 
13th  February,  1796,  declared  the  preceding  act  to  be  null  and 

The  New  York  court  of  chancery  has  disclaimed  any  such  jnriRdiction,  in  re- 
spect to  a  foreifcn  suit  previously  commeDced,  though  it  was  in  possession  of 
jurisdiction  over  the  person  of  the  party.     Mead  v.  Merritt,  2  Pai(f€y  402. 
(a)  6  Cranch,  87. 
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Toid,  as  being  founded  in  frand  and  cormptio 
qaeetiona  presented  to  the  Supreme  Ooait  npo 
wiietber  the  legislatiiTe  of  C^rgia  conld  constiti 
Lho  aot  of  1795,  aad  resciiid  the  sale  made  ander 

•  The  court  declared,  that  when  a  law  wae  i 
natore  a  oontract,  and  absolate  rights  have  vested 
tiiat  contract,  a  repeal  of  the  law  could  not  divei 
nor  anmhilaie  or  impair  tiiQ  title  so  acqnired. 
contract  within  the  meaning  of  the  Oonstitntion. 
the  Constitntion  were  coostroed  to  comprehend  eq 
and  executed  contracts,  for  each  of  them  conta 
binding  on  the  parlies.  A  grantisacontractezecut 
is  always  estopped  by  his  own  granL  Apartyoannc 
own  deed  ioTalid,  whatever  cause  m^y  be  assigm 
idity,  and  though  that  party  be  the  legislature 
grtmt  amoonts  to  an  extingnisbmeDt  of  the  right 
and  implies  a  contract  not  to  reassert  that  right 
B  state  is  as  much  protected  by  the  operation  of  t 
the  Constitution,  as  a  grant  from  one  individual  i 
the  state  is  ae  much  inhibited  from  impairing  its 
or  a  contract  to  which  it  is  a  partyfas  it  is  fron 
obligation  of  contraots  between  two  iDdividuale. 
ingly,  declared,  that  the  estate  held  under  the  ac 
ing  passed  into  the  hands  of  a  &ona,^de  purchase 
consideration,  the  state  of  Georgia  was  constituti' 
from  passing  any  law  whereby  the  estate  of  the  pi 
legally  impaired  and  rendered  void. 

The  next  case  that  broaght  this  provision  in  rei 
SnpremeCourt,  wasthatof  The  Slate  of  New  Jerae) 
It  was  there  held,  that  if  the  legislature  ehoald  i 
that  certain  lands  to  be  thereafter  purchased  for 
Indiaos,  should  not  be  subject  to  any  tax,  such  a 
amoanted  to  a  contract,  which  could  not  be  reecii 
sequent  legislature.  In  that  case,  the  colonial  legi 
Jersey,  in  1758,  authorized  the  purchase  of  IaD< 
the  Delaware  *  Indians,  and  made  that  etipul 
Laods  were  accordingly  purchased,  and  coDveyi 
trustees  for  the  nse  of  the  Indians,  and  the  Indianf 
claim  to  other  lands,  as  a  consideration  for  this  j 
(a)  7  Craneh,  lft4. 
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Indians  occupied  these  lands  until  1808,  when  they  were  sold  to 
individuals  under  the  aothority  of  an  act  of  the  legislatare,  and, 
in  1804,  the  legislature  repealed  the  act  of  1758,  exemptiug 
those  lands  from  taxation.  The  act  of  1758  was  held  to  be  a 
contract,  and  the  act  of  1804  was  held  to  be  a  breach  of  that  ood- 
tract,  and  void  under  the  Constitution  of  the  United  States. 

The  Supreme  Court  went  again,  and  more  largely,  into  the  con- 
sideration of  this  delicate  and  interesting  constitutional  doctrine, 
in  the  case  of  Terrett  y.  Taylor  (a).  It  was  there  held,  that  a  legis- 
lative grant,  competently  made,  vested  an  indefeasible  and  irrevo- 
cable title.  There  is  no  authority  or  principle  which  could  support 
the  doctrine,that  a  legislative  grant  was  revocable  in  its  own  natnrf , 
and  held  only  durante  bene  placito.  Nor  can  the  legislature  re- 
peal statutes  creating  private  corporations,  or  confirming  to  them 
property  already  acquired,  under  the  faith  of  previous  laws,  and 
by  such  repeal  vest  the  property  in  others,  without  the  consent 
or  default  of  the  corporators.  Such  a  proceeding  would  be  re- 
pugnant to  the  letter  and  spirit  of  the  Constitution,  and  to  the 
principles  of  natural  justice. 

But  it  was  in  the  great  case  of  Dartmouth  College  v.  Wood- 
ward (6),  that  the  inhibiti^  upon  the  states  to  impair  by  law 
the  obligation  of  contracts,  received  the  most  elaborate  discus- 
sion, and  the  most  efficient  and  instructive  application.  It  was 
there  held,  that  the  charter  granted  by  the  British  crown  to  the 
trustees  of  Dartmouth  college  in  1760,  was  a  contract  within  the 
meaning  of  the  Constitution,  and  protected  by  it;  and  that  the 
college  was  a  private  charitable  institution,  not  liable  to 
[  *416  ]  the  control  of  the  legislature;  *  and  that  the  act  of  the 
legislature  of  New  Hampshire,  altering  the  charter  in 
a  material  respect,  without  the  consent  of  the  corporation,  was  an 
act  impairing  the  obligation  of  the  charter,  and  consequently 
unconstitutional  and  void. 

The  chief  justice,  in  delivering  the  opinion  of  the  court,  ob- 
served, that  the  provision  in  the  Constitution  never  had  been  un- 
derstood to  embrace  other  contracts  than  those  which  respect 
property,  or  some  object  of  value,  and  confer  rights  which  may 
be  asserted  in  a  court  of  justise.  Dartmouth  college  was  a  pri- 
vate eleemosynary  institution,  endowed  with  a  capacity  to  take 

(a)  9  Crnnch.  43. 
(6)  4   WieaUm,  618. 
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property  for  objects  oncoimected  with  goTernment,  and  itis  ft 
were  bestowed  by  iadividnals  on  the  faith  of  the  charter, 
those  fundit  cooaisted  entirely  of  privale  donations.  The  cor 
BlJon  was  not  invested  with  any  portion  of  political  power, 
did  it  partake,  in  aoy  degree,  in  the  admiiiist ration  of  civil  . 
emmeat.  It  was  the  institation  of  a  privatu  corporation  for 
eral  charity.  The  charter  was  a  contract  to  which  the  dot 
the  tmsteea  of  the  corporation,  and  the  crown,  were  the  orig 
parties,  and  it  naa  made  on  a  valuable  consideration,  for 
Becnrity  and  diBpoeition  ol  property.  The  legal  interest  in  e 
literary  and  charitable  institation  is  in  trustees,  and  to  be  aest 
by  them,  and  they  claim  or  defend  in  behalf  of  the  reli^ 
charity,  and  edacation,  for  which  the  corporation  was  crei 
and  the  private  donations  made.  Contracts  of  this  kind,  cres 
these  charitable  institntions,  afe  most  reasonably  within  the 
view  and  protection  of  the  GonstitntioD.  This  contract  rema 
QDchanged  by  the  revolntion  ;  and  tbe  dnties,  as  well  as 
powers  of  the  government,  devolved  on  the  people  of  New  Ht 
Bbire  ;  bat  the  act  of  that  state  which  was  complained  of,  ti 
ferred  tbe  whole  power  of  governing  the  college,  from  trui 
appointed,  according  to  the  will  of  the  founder,  expressed  ii 
charter,  to  the  executive  of  New  Hampshire.  The  will  of 
Etate  was  snbstitnted  for  the  will  of  the  donors,  in  every  esse 
operation  of  the  college.  Tho  charter  was  reorganized 
in  snch  a  manner  as  *  to  convert  a  literary  institntion,  [*4 
moulded  according  to  the  will  of  its  founders,  and 
placed  nnder  the  control  of  private  literary  men,  into  a  mac 
entirely  snbservient  to  the  will  of  government.  This  was,  cc 
qnently,  snbversive  of  that  contract,  on  the  faith  of  which 
donors  invested  their  property  ;  and  the  act  of  the  iegielatu: 
New  Hampshire  was  therefore  held  to  be  repugnant  to  tbe  ' 
BtitatioD  of  the  United  States. 

The  same  course  of  reasoning,  and  leading  to  the  same 
olnsion,  was  adopted  and  expressed  by  some  of  the  other  juc 

In  tbe  ofnnion  given  by  Judge  Story,  he  added  some  new 
interesting  views  of  the  nature  of  tbe  contracts  which  tbe  ' 
slitntioD  intended  to  protect  He  denied  the  power  of  the  1< 
latore  to  dissolve  even  tbe  contract  of  marriage,  without  a  br 
on  either  side,  and  against  tho  wishes  of  the  parties.  A  disi 
tion  of  the  marriage  obligation,  without  any  default  or  assei 
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the  parties,  may  as  well  fall  within  the  prohibitioD  of  the  Oonsti- 
tation,  as  any  other  contract  for  a  valuable  consideration.  A 
man  has  as  good  a  right  to  his  wife,  as  to  the  property  acquired 
under  a  marriage  contract ;  and  to  divest  him  of  that  right  with- 
out his  default,  and  against  his  will,  would  be  as  flagrant  a  vio- 
lation of  the  principles  of  justice,  as  the  confiscation  of  his  es- 
tate (a).  The  prohibitory  clause  he  also  considered  to  extend  to 
other  contracts  besides  those  where  the  parties  took  for  their  own 
private  benefit  A  grant  to  a  private  trustee,  for  the  benefit  of  a 
particular  cestui  que  trustj  or  for  any  special  private  or  public 
charity,  cannot  be  the  less  a  contract,  because  the  trustee  takes 
nothing  for  his  own  benefit  Nor  does  a  private  donation,  vested 
in  a  trustee  for  objects  of  a  general  nature,  thereby  become  a 
public  trust,  which  the  government  may,  at  its  pleasure,  take  from 
the  trustee.  Government  cannot  revoke  a  grant  even  of  its  own 
funds,  when  given  to  a  private  person,  or  to  a  corporation,  for 
special  uses.  It  has  no  other  remaining  authority  but  what  is 
judicial  to  enforce  the  proper  administration  of  the 
[  *  418  ]  trust  Nor  *  is  a  grant  less  a  contract,  though  no  ben- 
eficial interest  accrues  to  the  possessor.  Many  a  fran- 
chise, whether  corporate  or  not,  may,  in  point  of  fact,  be  of  no 
exchangeable  value  to  the  owners,  and  yet  they  are  grants  within 
the  meaning  and  protection  of  the  Constitution.  All  incorporeal 
hereditaments,  as  immunities,  dignities,  offices,  and  franchises, 
are  rights  deemed  valuable  in  law,  and  whenever  they  are  the 
subject  of  a  contract  or  grant,  they  are  just  as  much  within  the 
reach  of  the  Constitution  as  any  other  grant.  All  corporate  fran- 
chises are  legal  •  estates.  They  are  powers  coupled  with  an  in- 
terest, and  corporators  have  vested  rights  in  their  character  as 
corporators.  Upon  this  doctrine  it  was  insisted,  that  the  trustees 
of  Dartmouth  college  had  rights  and  privileges  under  the  char- 
ter, of  which  they  could  not  be  divested  by  the  legislature  with- 
out their  consent     The  act  of  the  legislature  did  impair  their 

(a)  In  Magnire  v,  Magnire,  7  Dana^a  K,  Rep.  J 84,  Ch.  J,  Robertson  con- 
sidered tlie  contract  of  marriage  to  be  sui  generis^  and  unlike  ordinary  or 
commercial  contracts.  It  was  pvhlici  JuriSy  and  created  bj  the  public  Uw. 
snbject  to  the  public  will,  and  not  to  that  of  the  parties  who  could  not  dis- 
solve it  by  mutual  consent.  It  was  much  more  than  a  contract.  It  estab- 
lished fundamental  domestic  relations,  and  he  did  not  think  it  was  em- 
braced by  the  constitutional  interdiction  of  legislative  acts  impairing  the  ob- 
ligation of  contracts.  This  appears  to  be  the  soundest  construction  of  the 
constitutional  provision  alluded  to. 
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rights,  and  vitally  affect  tbe  interest  of  the  college  node 
charter.  If  a  grant  of  franchise  be  made  to  A.  in  trost 
special  pnrpme,  the  grant  caonot  be  revoked,  and  a  new  { 
made  to  A.,  B.  and  C,  for  the  same  pnrpoee,  without  viol 
the  obligation  of  the  first  grant  If  property  be  vested  by 
in  A.  and  6.,  for  the  Dee  of  a  general  charity,  or  private  eleei 
nary  foundation,  the  obligation  ol  the  grant  is  impaired, 
thn  estate  is  taken  from  their  exelnsive  management,  and  v 
in  them  in  common  with  ten  other  persans. 

I  have  thus  stated  the  substance  of  the  argnment  of  tfa 
preme  Coort  in  this  celebrated  case,  and  it  contains  one  o 
moet  full  and  elaborate  expoaitions  of  the  constitntional  sai 
of  contracts  to  be  met  with  in  any  of  the  reports.  The  det 
in  that  case  did  more  than  any  other  single  act,  proceeding 
the  authority  of  the  United  States,  to  throw  an  impregnablt 
rier  around  all  rights  and  banchisea  derived  from  the  gri 
government  ;  and  to  give  solidity  and  inviolability  to  the 
ary,  charitable,  religious,  and  commercial  institations  ol 
country. 

*  The  same  prohibitory  clause  in  the  Constitution  [  * 
came  again  under  discussion  in  the  case  of  Qreen  v.  Bid- 
die  (a).  It  wae  obwerved  by  the  court,  that  the  objectioc 
law,  on  the  ground  of  its  impairing  the  obligation  of  cont 
could  never  depend  upon  the  extent  of  the  change  which  th 
effects  in  it  Any  deviation  from  its  terms,  by  postponing  < 
celerating  the  period  of  performance  which  it  prescribes,  h 
ing  conditions  not  expressed  in  the  contract,  or  dispensing 
the  performance  of  those  which  are  expressed,  however  m 
or  apparently  immaterial  in  their  effect  upon  the  contract,  or 
any  part  or  parcel  of  it,  impairs  its  obligation.  Upon  this 
ciple  it  is,  that  if  a  creditor  agrees  with  his  debtor,  to  pos 
the  day  of  payment,  or  in  any  other  way  to  change  the  ter 
the  contract,  without  the  consent  of  the  surety,  the  latter  i 
charged,  although  the  change  was  lor  bis  advantage. 

The  material  point  decided  in  that  case  was,  that  a  cot 
between  two  states  was  a  contract  within  the  constitutional 
bibition.  The  terms  contract  and  compact  were  synonyi 
and  a  contract  is  an  agreement  of  two  or  more  parties  to  do  i 
to  do  certain  acts.    The  court  declared,  that  the  doctrine  had 
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already  aanonnoed  and  settled,  that  the  Cbobtitation  embraced 
all  contracts  execnted  and  ezecatory,  and  whether  between  iodi- 
Tiduals,  or  between  a  state  and  individaals;  and  that  a  state  bad 
no  more  power  to  impair  an  obligation  into  which  she  herself  had 
entered,  than  she  had  to  impair  the  contracts  of  individaala 

Another  case  which  led  to  a  very  extensive  inquiry  into  the 
operation  and  effect  of  the  constitutional  prohibition  npoo  the 
states  not  to  pass  laws,  impairing  the  obligation  of  contracts,  was 
that  of  Sturges  v.  Crouminahield  (a).  The  defendant  was  sued 
in  one  of  the  federal  courts  upon  two  promissory  notes,  gi?en  in 
March,  1811,  and  he  pleaded  his  discharge  under  an  in- 
[  *420]  solvent  act  of  New  York,  passed  in  April,  *  1811.  This 
insolvent  act  was  retrospective,  and  discharged  the 
debtor  upon  his  sifigle  petition,  and  upon  his  surrendering  his 
property  in  the  manner  therein  prescribed,  without  the  concur- 
rence of  any  creditor,  from  all  his  pre-exibting  debts,  and  from 
all  liability  and  responsibility  by  reason  thereof.       * 

The  chief  justice,  in  the  opinion  which  he  delivered  on  behalf 
of  the  court,  admitted,  that  until  Congress  exercise  the  power  to 
pass  uniform  laws  on  the  subject  of  bankruptcy,  the  individual 
states  may  pass  bankrupt  laws,  provided  those  laws  contain  no 
provision  violating  the  obligation  of  contracts.^  It  was  admitted, 
that  the  states  might  by  law  discharge  debtors  from  imprison- 
ment, for  imprisonment  was  no  part  of  the  contract  bat  only  a 
means  of  coercion.  It  was  also  admitted,  that  they  might  pass 
statutes  of  limitation,  for  such  statutes  relate  to  the  remedy,  and 
not  to  the  obligation  of  the  contract  (b).  It  was  further  stated  bj 
the  court,  that  the  insolvent  laws  of  far  the  greater  namber  of  the 
states  only  discharged  the  person  of  the  debtor,  and  left  the  ob- 
ligation to  pay  in  full  force,  and  to  this  the  Constitution  was  not 
opposed.  But  a  law  which  discharged  the  debtor  from  his  con- 
tract to  pay  a  debt  by  a  given  time,  without  performance,  and 
released  him,  without  payment,  entirely  from  any  future  obliga- 
tion to  pay,  impaired,  because  it  entirely  discharged,  the  obliga 

in)  4  Wkeaton,  122. 

(b)  In  the  case  of  Bumgardner  v.  Circait  Cotirt,  4  Missouri  R.  »50,  it  was 
decided,  that  a  statute  directing  a  stay  of  execution  on  judgments  was  nn- 
constitutional.  both  as  it  regarded  the  constitution  of  Missouri  and  of  the 
United  States. 

^  In  this  case  n  bankrupt  law  is  defined  as  '*a  statute  which,  npon  n  snr* 
render  of  the  property  of  the  bankrupt,  dischai^es  both  his  ])erB0n  and  his 
future  acquired  pn»perty  from  the  payment  ot  his  debts.  ^'    p.  176. 

446 


Lee  XJX.]  THB  UNITED  STATES. 

tioa  of  that  coatract,  and,  coneeqaentlf,  the  disohai^  of  tl 
fandant,  Qiider  the  act  of  1811,  was  bo  bar  to  the  suit. 

The  coart  held,  that  the  obligation  of  a  ooutract  was  nc 
filled  b;  a  cesmo  bonorum,  for  the  parties  had  not  merelv  in 
the  property  in  poseeesioQ  when  the  coatract  was  made,  b 
obligation  ezteaded  to  fatare  acquieitioas;  aud  to  release 
from  being  liable,  impaired  the  obligatioa  of  the  contract.  ' 
was  a  dintinctioo,  jn  the  nature  of  things,  between  the  oblij 
of  a  contract,  and  the  remedy  to  enforce  that  obligation,  an 
latter  might  be  modified,  as  the  wisdom  of  the  legislature  s 
direct*  Bat  the  Conatitation  intended  to  restore  and 
preserve  public  *confideQoe  completely.  It  intended  to  [  * 
establish  a  great  principle,  that  oontracts  shonld  be  in- 
violable. 

The  case  in  which  this  decision  was  made,  was  One  in  ' 
the  contract  was  existing  when  the  law  was  passed;  and  the 
said  that  their  opinion  was  confined  to  the  case.  A  distil 
has  been  taken  between  the  case  of  a  contract  made  befon 
one  made  after,  the  passing  of  the  act.  It  was  taken  fa 
Supreme  Court  of  New  York,  in  Mather  v.  Bvsh  (a),  and  t 
Chief  Jastice  of  Massaofausetts,  in  Blanchard  t.  Hiusell  (b 
was  relied  on  as  a  sound  distinction  by  the  Court  of  Chanc 


In  c 

parties  nasuDie  the  obligation  which  the  ^aw  provideH.  They  rony  < 
not  have  relerence  to  the  particular  means  hy  which  at  the  time  this 
tion  is  enforceable;  but  thej  always  have^reference  to  the  continued  ex 
nf  tlie  obli^tioa  itself.  When,  thererore,  bj  an  act  subsequently  i 
nil  means  of  enlbrcing  Che  obligation  is  removed,  or  ix  bo  hampered  I 
ditions  or  restrictions  as  to  be  rendered  practically  unavailable,  the 
tion,  by  ceasing  to  obli^te,  loses  its  legal  existence,  and  the  cuntraet 
embodied  it  is  In  so  far  impaired.  But  when  an  act  alteri[i)c.  substi 
or  abolishing  a,  pre-exiatinp  means  of  enforcement,  leaves  to  thepartif! 
such  substantive  and  practical  ly-availablo  means,  it  leaves  the  oViligH 
force,  and  the  (-outract  in  that  respect  unimpaired.  Hence  is  drawn  t 
tinction,  between  laws  that  impair  the  obligation  of  cnnti-oela  throi 
privation  of  the  I'emedy,  and  laws  that  affect  the  remedy  only.  The 
are  in  violation  of  the  Constitution,  whilethe  latter  arc  not.  Rtnrgesr.C 
shield,  4  Wheat.  V,'2.  197  (im9>;  Ogden  v.  Saunders.  12  id.  21:).  Zii 
Mason  v.  Halle,  id.  370. 378  (1827);  Beers c.  Haughtou. »  Pit,  3-JU.  359 
Bronson  e.  Kinzie.,  I  How.  311,  310  (1843);  McCracken  v.  Karwart 
606,  612  (1844);  Planters*  Bank  r.  Sharp.  6  id.  301.  J35  (1848);  Von  H 
r.  City  of  Qniucy,  4  Wall.  .535.  5!i3  (1866);  Gunn  t.  Barry,  15  id.  6 
(1872);  Walker  p.  Whitehead,  IG.'r/.  314,  317(197-2);  Tennessee  p.  Sn 
II.  &  69,  73  (1877);  Edwords  v  Kearzey,  id.  595,  599  (1877);  Louie 
New  Orleans,  102  ill.  203.  20t)  (1880);  Autoni  c  Oreenbow,  107  id.  7 
(1882);  Scibert  v.  Lewis,  ItM  id.  384,  294  (1886). 
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New  York,  in  Hieka  ▼.  Hctchkiss  (a).^  The  doctrine  of  these  cases 
is,  that  an  insolTent  act  in  loroe  when  the  contract  was  made,  did 
not,  in  the  sense  of  the  Constitaiion,  impair  the  obligation  of  that 
contract,  becanse  parties  to  a  contract  have  reference  to  the  ex- 
isting laws  of  the  country  where  it  is  made,  and  are  presnmed  to 
contract  in  reference  to  those  hiws.  It  is  an  implied  condition  of 
CTerj  contract,  that  the  party  shall  be  absolTed  from  its  perform- 
ance if  the  event  takes  place  which  the  existing  law  declares 
shall  dispense  with  the  performanca  The  decision  in  Sturges  ▼. 
Crouminahieldj  is  supposed  to  be  consistent  with  that  distinctioc, 
when  it  establishes  the  principle,  that  an  insolvent  act  discbaig- 
ing  a  debtor  from  his  contract  existing  when  the  law  passed,  so 
that  his  f  atnre  acquisitions  conld  not  be  touched,  is  onconstita- 
tional,  and  the  discharge  obtained  under  it  void. 

But  the  Supreme  Court  of  the  United  States,  in  BPMiUan  v. 
ITNeill  (6),  went  a  step  farther,  and  held,  that  a  discharge  ander 
a  state  insolvent  law  existing  when  the  debt  was  contracted,  was 
equally  a  law  impairing  the  obligation  of  contracts,  and  equally 
within  the  principle  declared  in  Stuiyea  v.  •CrovminshieUL  This 
was  a  discharge  under  the  insolvent  law  of  a  different  govern- 
ment from  that  in  which  the  contract  was  made.     It  remains  yet 

to  be  settled,  whether  it  be  lawful  for  a  state  to  pass  an 
[  *  422  ]  insolvent  law  *  which  shall  be  effectual  to  discharge  the 

debtor  from  a  debt  contracted  after  the  passing  of  the 
act,  and  contracted  within  the  state  making  the  law.  The  general 
language  of  the  court  would  seem  to  reach  even  this  case;  but  the 
facts  in  the  cases  decided  do  not  cover  this  ground,  and  the  cases 
decided  are  not  authority  to  that  extent  It  will  be  perceived, 
that  the  power  of  the  states,  over  this  subject  is,  at  all  events,  ex- 
ceedingly narrowed  and  cut  down;  and  as  the  decisions  now  stand, 
the  debt  must  have  been  contracted  after  the  passing  of  the  act, 
and  the  debt  must  have  been  contracted  toithin  the  state,  and  be- 
tween citizens  of  the  state,  or  else  a  discharge  will  not  extinguish 
the  remedy  against  the  future  property  of  the  debtor  (c). 

(a)  7  Johns.  Ch.  Rep.  297. 

Ih)  4  Wheaion,  209. 

(c)  In  Smith  r.  Parsons,  1  Hammond's  Ohio  Rq).  236,  and  in  Hempstead  r. 
Read,  6  Conn.  Rep.  480,  the  power  of  the  states  over  contracts  was  understood 
and  declared  to  be  confined  within  the  precise  limits  mentioned  in  the  text. 
See,  also,  vol.  ii.  p.  392,  393.  The  resnlt  of  the  decisions,  says  Judge  Story, 
(3  Com.  Const  U.  8.  15,  256,)  is,  thatstate  insolvent  laws  lawfully  apply,  (1) 

T  Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388,  391  (1886). 
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OflBsiO  Bonomm. — And  while  oa  this  point,  it  may  not 
atniBii  to  observe,  that  the  cesaio  bonorutn  of  the  Bomaa  law, 
trodnced  by  Jolins  Gseear,  and  which  prevails  at  present  in  nn 
parts  of  the  continent  of  Enrope,  only  exempted  the  person 
the  debtor  from  imprisonment.  It  did  not  release  or  discbai 
Uie  debt,  or  exempt  the  fntnre  acqaisitions  of  the  debtor  fn 
eiecnUon  for  the  debt  (a).  The  English  statute  of  S2  Geo.  1 
commonly  called  the  Lords  Act,  and  the  more  recent  Engl: 
Btatntes  of  83  Geo.  III.,  1  Geo.  IV.,  8  Geo.  IV.,  and  6  Gea  I 
have  gone  no  farther  than  to  discharge  the  debtor's  per- 
son ;  *  and  it  may  be  laid  down  as  the  law  of  Germany,  [  *  42> 
France,  Holland,  Scotland,  England,  &c.,  that  insolvent 
laws  are  not  more  extensive  ia  their  operation  tbaa  the  ce» 
bonorum  cf  the  civil  law  (&).  In  many  parts  of  Germany,  as 
are  informed  by  Habems  and  Heineccius  (c),  a  ceaaio  boniyn 
does  not  even  work  a  discharge  of  the  debtor's  person,  and  mn 
less  of  his  fntnre  property.  The  cession  nuder  the  Roman  L 
did  not  extend  to  protect  the  debtor  from  personal  rasponsibilii 
fur  penalties  accrning  on  the.  commission  of  crimes.  >Si  in  a 
non  habeaf,  in  pelle  luil.  Bat  in  Germany  the  cesaio  bonort 
has  the  severe  operation  of  depriving  the  insolvent  of  his  rente' 

to  nil  «inlmct£  made  within  the  stale  between  dtizensof  the  ntnle;  [2.)  th 
ilo  not  apply  In  contracts  made  within  the  stale  between  a  cilisen  o:  thesta 
nnd  a  citizen  of  another  state;  (3.)  DOi'to  eon  tractN  tint  made  within  the  Hta 
and  the  wntracta  so  protected,  are  equally  no  from  prospective  as  well  an 
Innpectlve  legislation.  But  if.i  ereditor  out  of  the  state  voluntarily  mnl 
liimself  a  party  to  the  proceedings  under  the  inaolveot  law  o(  a  atate,  a 
aa;«pl3  a  diviiletid,  he  iabonnd  b;  hiaown  act,  and  ia  deemed  to  have  waiv 
his  extra-territorial  immuDitj'.  In  flatterlee  r.  Matthewson,  3  Pitm'  U. 
Rrp.  380,  the  Snpreme  Court  of  the  United  State.t  held,  that  do  part  of  t 
CDDsntutioa  ol  the  United  States  applied  to  a  dale  law  u-hich  dimated  rig 
ahich  iBTTC  rented  hj)  law  in  nn  indiridHtl,  provided  its  effect  he  not  to  imp 
the  oblifjation  of  a  contrarf.  It  was  l\irther  held,  that  relroapedief  lawn  \</i 
not  within  the  ciinatilutional  prohibition,  provided  they  did  not  impair  t 
oblipilioD  of  contrnrlu,  or  partjike  of  the  character  of  f.r  poHl  facto  laws. 
has  alsobeen  decided  that  a  Htate  government  may  la  Mil  ale  banks,  m  nomii 
at  discretion,  and  that  it  would  nut  be  a  violation  of  the  contract^  creuti 
the  banks.     Providence  Bank  r.  Billings,  4  Feim'  U.  S.  Bep.  6U. 

Ii)  Arcording  to  the  Spanish  law,  {Partidag,  I.  3,  tit.  15.  part  5.)  t 
dehlor's  property  acquired  Hiibsei|uently  tothGi«*mu  ionorum,  was  nnly  liul 
HO  la r  as  it  f  xeeeded  the  amooni  necestuiry  for  his  supports  But  the  law 
Iffliisiana  contains  DO  such  exception.    3  jVnrtin'i.  Kqt.  .W8.    4  J  bid.  29-2,  31 

[J)  Code.  7,  71,  1.  Dig.  42,  3,  4,  &  6.  Vorl  ad  ftind.  A2,  3,  a  Heinei 
Opera,  totne  v,  p.  630,  tome  vi.  p.  384,  387.  Coik  de.  Commerce,  No.  ;">( 
Rrperloire  (Jniremel  H  Raiivmnr  ile  Juriyprudencf,  par  Mtrlin,  tit.  CfwioB 
fiiiu.  Etpritdet  Loix,  tome  i.  114.  S  ISeWa  Com.  680— ,~i97.  Mi  Johvg.  R< 
■J44.  note. 

(e)  Hab.  Pralec.  tome  ij.  1454.  ffeiiiec.  Elent.  Jur.  Civ.  Mxuiule  ord.  Pat 
p.  G,  1.  43,  tit.  3.     Elem.  Jur.  (irr.  lib.  3,  tit.  13,  sec.  387. 
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for  a  personal  treepass,  oommitted  prior  to  the  oession,  so  far  as 
pecnniarj  compensation  is  in  question  (a). 

No  State  can  pass  Naturalization  Laws. — (5.)  NostaU 

can  pass  naturalization  laws. 

By  the  Constitution  of  the  United  States,  Congress  have  power 
to  establish  a  uniform  role  of  naturalization.  It  was  held,  in  the 
Circait  Court  of  the  United  States,  at  Philadelphia,  in  1792,  in 
Collet  y.  Collet  (6),  that  the  state  gOYernments  still  enjoyed  a 
concurrent  authority  with  the  United  States  upon  the  subject  of 
naturalization,  and  that  though  they  could  not  contravene  the 
rule  established  by  Congress,  or  "exclude  those  citizens  who  bad 
been  made  such  by  that  rule,  yet  that  they  might  adopt  citizens 
upon  easier  terms  than  those  which  Congress  may  deem  it  expe- 
dient to  impose.*'  But  though  this  decision  was  made  by  two  of 
the  judges  of  the  Supreme  Court,  with  the  concurrence  of  the  dis- 
trict judge  of  Pennsylvania,  it  is  obvious  that  this  opinion 
[  *  424  ]  *  was  hastily  and  inconsiderately  declared.  If  the  con- 
struction given  to  the  Constitution  in  this  case  was  the 
true  one,  the '  provision  would  be,  in  a  great  degree,  useless,  and 
the  policy  of  it  defeated.  The  very  purpose  of  the  power  was 
exclusive.  It  was  to  deprive  the  states  individually  of  the  power 
of  naturalizing  aliens  according  to  their  own  will  and  pleasure, 
and  thereby  giving  them  the  rights  and  privileges  of  cntizens  in 
every  other  state.  If  each  state  can  naturalize  upon  one  year's 
residence,  when  the  act  of  Congress  requires  five,  of  what  use  is 
the  act  6f  Congress,  and  how  does  it  become  a  uniform  rule? 

This  decision  of  the  circuit  court  may  be  considered,  as  in  ef- 
fect, overruled.  In  the  same  circuit  court,  in  1797,  Judge  Iredell 
intimated,  that  if  the  question  had  not  previously  occurred,  he 
Hhould  be  disposed  to  think,  that  the  power  of  naturalization 
operated  exclusively,  as  soon  as  it  was  exercised  by  Congress  (c). 
And  in  the  Circuit  Court  of  Pennsylvania,  in  1814,  it  was  the 
opinion  of  Judge  Washington,  that  the  power  to  naturalize  was 
exclusively  vested  in  Congress  (d).  Afterwards,  in  Chirac  v. 
Chirac  (e)j  the  Chief  Justice  of  the  United  States  observed,  that 
it  certainly  ought  not  to  bo  controverted,  that  the  power  of  natu- 

{a)   Voet  ad  Pand.  42,  3,  10. 
Ih)  2  Dallas  294. 

(c)  United  States  v.  Villato,  2  Dallas,  370. 

(d)  Golden  v.  JPrince,  3  Wash,  dr.  Rep.  313. 

(e)  2  WhcaUtn,  269. 

450 


L«C  XIX.]  THE  UNITED  STATES.  ' 

ralizatioD  was  vested  exclnsiTely  id  CoogresB.  In  Houati 
Moore  (a),  Jadge  Story  mentioned  the  power  in  Congrei 
eetabliab  a  noiform  mle  of  nataralizatioo,  as  one  which  wai 
elusive,  on  the  groand  of  there  being  a  direct  repognaooy  o 
eompatibilitj  in  the  ezeroiee  of  it  by  the  states.  The  veig 
authority,  as  well  as  of  reason,  may,  therefore,  be  consider) 
dearly  in  fsTonr  of  this  latter  coQBtmction.' 

*  No  State  can  Tax  a  National  Bank  or  Stock.—  [  * ' 

(6.)  The  states  cannot  impose  a  tax  on  the  tuttional 
banft,  or  its  branches,  or  on  national  stock.  , 

The  inability  of  the  states  to  impede  or  control,  by  taxi 
or  otherwise,  the  lawful  institations  and  measures  of  thi 
tional  goverDmeDt-,  was  largely  discassed,  and  strongly  decli 
in  the  case  of  iPCulloch  v.  The  State  of  Maryland  (b).  In 
case,  the  state  of  Maryland  had  imposed  a  tax  apon  the  Bn 
Bank  of  the  United  States  established  in  that  gtate,  and,  ssi 
ing  the  bank  to  be  constitutionally  created,  and  lawfully  et 
liebed  in  that  state,  the  question  arose  on  the  validity  ol 
state  tax.  It  was  adjudged  that  the  state  governments  ha 
right  to  tax  any  of  the  constitutional  means  employed  bj 
government  of  the  Union  to  execute  its  constitutional  poi 
nor  to  retard,  impede,  burden,  or  in  any  manner  control 
operations  of  the  constitutional  laws  enacted  by  Congress,  to  t 
into  effect  the  powers  vested  in  the  national  government. 

To  define  and  settle  the  bounds  of  the  restriction  of  the  pi 
of  taxation  in  the  states,  and  espeoiBlly  when  that  restrit 
was  deduced  from  the  implied  powers  of  the  general  governn 
was  a  great  and  difficult  undertaking;  but  it  appears  to  ' 
been,  in  this  instance,  most  wisely  and  most  successfully 
formed  It  was  declared  by  the  court,  that  it  was  not  to  be 
nied,  that  the  power  of  taxation  was  to  be  cononrrently  exert 
by  the  two  governments;  but  such  was  the  paramoiint  cnaract 
the  Constitution  of  the  United  States,  that  it  bad  a  capacil 
withdraw  any  snbjecl  from  the  actioD  even  of  this  power,  si 
might  restrain  a  state  from  any  exercise  of  it  which  may  bt 

(a)  5  Wheatim,  A9. 

{b)  4  fntaton,  316. 

*A  distinction  is  to  be  not«d  between  rlKhtaof  stiitecitiEei]ship,aDdi 
of  eititeimfaip  of  the  Uniteil  State*:  the  former  may  he  conferred  hy  a 
■ctins  for  itaelT;  the  latter  are  within  the  sole  disnoaitioa  of  the  U 
at«M. 
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eompatible  with,  and  repugnant  to,  the  constitniional  laws  of 
the  Union.  The  great  principle  that  governed  the  case  was,  that 
the  CoDstitation,  and  the  laws  made  in  pnrsnanoe  thereof,  were 
supreme,  and  that  thej  controlled  the  Constitution  and  laws  of 

the  respective    states,   and    could    not  be  controlled 
[  *  426  ]  *  by  them.     It  was  of  the  verj  essence  of  supremacj, 

to  remove  all  obstacles  to  its  action  within  its  own 
sphere,  and  so  to  modify  every  power  vested  in  subordinate 
governments  as  tc»  exempt  its  own  operations  from  their  influence. 
A  supreme  power  must  control  every  other  power  which  is  repDg- 
nant  to  it  The  right  of  taxation  in  the  states  extends  to  all  subjects 
over  which  its  sovereign  power  extends,  and  no  further.  The 
sovereignty  of  a  state  extends  to  every  thing  which  exists  by  its 
own  authority,  or  is  introduced  by  its  permission;  but  it  does 
not  extend  to  those  means  which  are  employed  by  (Congress  to 
carry  into  execution  their  constitutional  powera  The  power  of 
state  taxation  is  to  be  measured  by  the  extent  of  state  sover- 
eignty, and  this  leaves  to  a  state  the  command  of  all  its  resoorcefs 
and  the  unimpaired  power  of  taxing  the  people  and  property  of 
the  state.  But  it  places  beyond  the  reach  of  state  power  all 
those  powers  conferred  on  the  government  of  the  Union,  and  all 
those  means  which  are  given  for  the  purpose  of  carrying  those 
powers  into  execution.  This  principle  relieves  from  clashing 
sovereignty;  from  interfering  powers;  from  a  repugnancy  be- 
tween a  right  in  one  government  to  pull  down  what  there  is  an 
acknowledged  right  in  another  to  build  up;  from  the  incompati- 
bility of  a  right  in  one  government  to  destroy  what  there  is  m 
right  in  another  to  preserve.  The  power  to  tax  would  involve 
the  power  to  destroy,  and  the  power  to  destroy  might  defeat  and 
render  useless  the  power  to  create.  There  would  be  a  plain  re- 
pugnance in  conferring  on  one  government  the  power  to  control 
the  constitutional  measures  of  another,  which  other,  with  respect 
to  those  very  measures,  was  declared  to  be  supreme  over  that 
which  exerts  the  control.  If  the  right  of  the  states  to  tax  the 
means  employed  by  the  general  government  did  really  exist,  then 
the  declaration  that  the  Constitution  and  the  laws  made  in  pur- 
saance  thereof  should  be  the  supreme  law  of  the  land,  would  be 
empty  and  unmeaning  declamation.     If  the  states  might  tax  one 

instrument  employed  by  the  government  in  the  execn> 
[  *  427  ]  tion  of  its  powers,  they  might  tax   *  every  other  instm> 
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ment  They  migbt  tax  the  mail;  the;  might  tax  the  mi 
might  tax  the  papers  of  theonstom-house;  they  might  tu 
prooees;  they  might  tax  all  the  means  employed  by  the 
meat,  to  an  excess  which  would  defeat  all  the  ends  of  govi 

The  claim  of  the  statea  to  tax  the  Bank  of  the  Unite 
was  thne  denied,  and  shown  to  be  fallaciouB;  and  that  t 
a  maciteet  repogDancy  between  the  power  of  Mary  lane 
and  the  power  of  Coogreee  to  preserve  the  institatio: 
Branch  Bank.  A  tax  on  the  operations  of  the  bank,  ii 
on  the  operations  of  an  instmment  employed  by  the  goi 
of  the  Union  to  carry  its  powers  into  execution,  and  Wi 
qaently  nnconstitntional:  A  case  could  not  be  selected 
decisions  of  the  Supreme  Court  of  the  United  States,  sq 
this  one  of  M'Culloch  and  the  State  of  Maryland,  for 
and  satisfactory  manner  in  which  the  snpremacy  of  tht 
the  UnioD  have  been  maintained  by  the  coort,  and  an  n 
■ertion  of  state  power  overmled  and  defeated. 

Bat  the  coort  were  careful  to  declare  that  their  decisic 
be  received  with  this  qnalification;  that  the  atatee  wen 
prived  of  any  reaonrces  of  taxation  which  they  origini 
seased:  and  that  the  restriction  did  not  extend  to  a  tax 
the  real  property  of  the  bank,  in  comraoo  with  the  real 
within  the  state;  nor  to  a  tax  imposed  apon  the  intere 
the  citizens  of  Maryland  might  hold  in  that  insUtntion, 
moD  with  other  property  of  the  same  description  throng 
state  (a).* 

The  decision  prononnoed  in  this  case  against  the  ve 
the  Maryland  tax,*  was  made  on  the  7th  of  March,  1811 
was  on  the  7th  of  February  preceding,  that  the  legisl 
the  state  of  Ohio  imposed  a  similar  tax,  to  the  amonnt  < 
dollars  annnally,  on  the  Branch  Bank  of  the  United  S 

{a)  In  Eerney  v.  Tai  Collector,  2  BaOei/'i  S.  C.  Rep.  BTA.  a,  sti 
dtriilendH  arising  Irora  Block  in  the  Bank  of  the  Unit«i  Stntes.  oi 
pitizen  of  the  state,  noa  adjudged  to  he  constitutional.  And  in  i 
the  Union  Bank  r.  The  SUt«.  9  yerger,  49<l.  it  van  held,  that  f 
«ock.  H8  individaai  property,  might  be  taxed,  when  owned  hy  n 
the  Btate,  bot  that  the  stock  held  by  non-renident  stockholifera  wa 
Jert  to  the  taxing  power  of  the  state,  for  it  mast  be  b  tax  t'n  pen 
■lock  is  a  cfaoee  in  action,  and  has  no  locality,  and  follows  the  pei 

*  In  Home  Ins.  Co.  v.  New  York,  119  U.  8.  129.  148(lP8fil.  it  w 
that  a  Etate  may  tax  capital  invested  by  a  corporation  of  that  Btab 
Btatea  bonds  whieli  are  declared  by  Congress  to  be  exempt  horn  t 
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tablisbed  in  that  state.    Notwithstanding  this  decision,  the  officers 
of  the  state  of  Ohio  proceeded  to  levy  the  tax,  and  that  act  brought 
up  before  the  Supreme  Court  a  renewed  discussion  and 
[  *  428  ]  consideration  of  the  legality  *of  such  a  tax  (a).    It  was 
attempted  to  withdraw  this  case  from  the  influence  and 
authority  of  the  former  decision,  by  ihe  suggestion  that  the  Bank 
of  the  United  States  was  a  mere  private  corporation,  engaged  in 
its  own  business,  with  its  own  views,  and  that  its  great  end  and 
principal  object  were  private  trade  and  private  profit     It  was 
admitted,  that  if  that  were  the  case,  the  bank  would  be  subject  to 
the  taxing  power  of  the  state,  as  any  individual  would  be.     But 
it  was  not  the  case.     The  bank  was  not  created  for  its  own  sake, 
or  for  private  purposes.     It  has  never  been  supposed  that  Con- 
gress could  create  such  a  corporation.     It  was  not  a  private,  but 
a  public  corporation,  created  for  publi';  and  national  purposes, 
and  as  an  instrument  necessary  and  proper  for  carrying  into  ef- 
fect the  powers  vested  in  the  government  of  the  United  States. 
The  business  of  lending  and  dealing  in  money  for  private  pur- 
poses, was  an  incidental  circumstance,  and  not  the  primary  ob- 
ject ;  and  the  bank  was  endowed  with  this  faculty,  in  order  to 
enable  it  to  effect  the  great  public  ends  of  the  institution,  and 
without  such  faculty  and  business  the  bank  would  want  a  capacity 
to  perform  its  public  functions.    And  if  the  trade  of  the  bank  was 
essential  to  its  character  as  a  machine  for  the  fiscal  operations  of 
the  government,  that  trade  roust  be  exempt  from  state  control,  aud 
a  tax  upon  that  txade  bears  upon  the  whole  machine,  and  was, 
consequently,  inadmissible,  and  repugnant  to  the  Constitution. 
In  Weston  v.  The  City  Council  of  Charleston  (6),  it  was  decided, 
that  a  state  tax  on  stock  issued  for  loans  made  to  the  United 
States,  was  unconstitutional.     The  court  considered  it  to  be  a  tax 
on  the  power  given  to  Congress  to  borrow  money  on  the  credit 
of  the  United  States,  and  thereby  to  diminish  the  means  of  the 
United  States,  used  in  the  exercise  of  its  powers,  and  that  it  was, 
consequently,  repugnant  to  the  Constitution.     By  declaring  the 

powers  of  the  general  government  supreme,  the  Consd- 
[*420]tution  has  shielded  its  action  in  the  *  exercise  of  its 

powers,  from  any  restraining  or  controlling  action  of 
the  local  governments. 

(a)  Osborn  v.  Bank  of  the  United  States,  9  Wheaiou,  738. 

(b)  2  Petent'  U.  S.  Rep.  449, 
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Places  Oeded  to  the  United  States.— (7.)  Ths  atategc 

mettia  have  no  jurisdiction  in  places  ceded  to  the  United  Sta 
The  state  govenmeats  may  likewise  lose  all  jariBdictioi 
places  ptucbased  by  Oongress,  by  tbe  cooseDt  of  the  legi^l 
of  the  state,  for  the  erection  ot  forts,  dock  yutls,  light  h( 
boepitala,  military  academies,  and  othec  needfnl  bnildingt 
TbeqneetioD  whieb  baa  arisen  on  this  subject,  was  as  t 
effect  of  tbe  proYiso  or  reservation,  usually  annexed  to  th< 
sent  of  tbe  state,  that  all  civil  and  criminal  prooess,  issued  i 
tbe  aathority  of  tbe  state,  might  be  executed  on  tbe  lau 
oeded,  in  like  manner  as  if  tbe  cession  bad  not  been  made, 
point  was  mocb  discussed  iu  tbe  circuit  court  of  the  X 
States  in  Bbode  Island,  in  tbe  case  of  The  Untied  States  \. 
neil  (b).  It  was  held,  that  a  purchase  of  lands  vitbio  tbe 
diction  of  a  state,  with  tbe  consent  of  tbe  state,  for  tbe  nat 
purposes  contemplated  by  tbe  Constitution,  did,  ipso  faci 
the  very  terms  of  tbe  C!onstitution,  fall  within  tbe  exclasiv 
islation  of  Congress,  and  that  the  state  jurisdiction  was 
pletely  ooated.  What,  then,  is  the  true  intent  and  effect  o 
Bftving  clause  annexed  to  tbe  cessions?  It  does  not  impl 
reservation  of  any  concurrent  jurisdiction  or  legislation,  oi 
the  state  retained  a  right  to  punish  for  acts  done  within  tbe  i 
lands.  Tbe  whole  apparent  object  of  tbe  proviso  was  to  pr 
the  ceded  lands  from  becoming  a  sanctuary  for  fugitives 
justice,  for  acts  done  within  the  acknowledged  jurisdiction  c 
state ;  and  such  permission  to  execute  process  is  not  incompi 
with  exclusive  sovereignty  and  jurisdiction.  The  aoceptai 
a  ceesion,  with  this  reservation,  amounts'  to  an  agreement  < 
new  BOTereign,  to  permit  the  free  exercise  of  sucb  pro- 
oesB,  *  as  being  quoad  hoc  bis  own  process.  This  con-  f  * 
stmction  has  been  frequently  declared  by  tbe  courts  of 
the  United  States,  and  it  comports  entirely  with  tbe  intenti 
the  parties;  and  npon  any  other  oonstmction  the  cession  v 
be  nugatory  and  void.  Judge  Story  doubted  whether  Con 
were  even  at  liberty,  by  the  terms  of  the  Constitution,  to  pur 
lands  with  tbe  consent  of  a  state,  under  any  qualification  ol 
consent,  which  would  deprive  them  of  exclusive  legisIstioE 
the  place.     The  courts  of  tbe  United  States  have  sole  and  e 

W  C*Mi8(.  art.  1,  sec.  8. 

[b]  2  JfnMfl'v  Bey.  00.     United  Stales  r.  Duvis.  5  Itid.  356,  S.  P. 
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81  ve  jorisdiotion  oyer  an  offence  oommitted  within  a  ceded  place, 
notwithstanding  the  ordinary  reservation  of  the  right  to  ezecate 
civil  and  criminal  process  of  the  stata  That  was  no  reeervatioii 
of  any  sovereignty  or  jnrisdiction. 

Congress,  in  exercising  powers  of  ezolosive  legislation  oyer  a 
ceded  place  or  district,  unite  the  powers  of  general,  with  those  of 
local  legislation.  The  power  of  local  legislation  caniee  with  it, 
as  an  incident,  the  right  to  make  that  power  effectaaL  Congress 
exercises  that  particular  local  power,  like  all  its  other  powers,  in 
its  high  character  as  the  legislature  of  the  Union,  and  its  general 
power  may  come  in  aid  of  these  local  powers.  It  is,  therefore, 
competent  for  Congress  to  try  and  punish  an  offender  for  an 
offence  committed  within  one  of  those  local  districts,  in  a  place 
not  within  such  jurisdiction;  or  to  provide  for  the  pursuit  and 
arrest  of  a  criminal  escaping  from  one  of  those  districts,  after  com- 
mitting a  felony  there;  or  to  punish  a  person  for  concealing,  out 
of  the  district,  a  felony  committed  within  it  All  these  incidental 
powers  are  necessary  to  the  complete  execution  of  the  principal 
power,  and  the  Supreme  Court,  in  Cohens  v.  Virffinia  (a),  held, 
that  they  were  vested  in  Congress. 

It  follows,  as  a  consequence,  from  this  doctrine  of  the  federal 
courts,  that  state  courts  cannot  take  cognizance  of  any 
['*431  ]  *  offences  committed  within  snch  ceded  districts;  and, 
on  the  other  hand,  that  the  inhabitants  of  such  places 
cannot  exercise  any  civil  or  political  privileges  under  the  laws  of 
the  state,  because  they  are  not  bound  by  those  lawa  This  has 
•been  so  decided  in  the  state  courts  (6).  But  if,  in  any  case,  the 
United  States  have  not  actually  purchased,  and  the  state  has  not, 
in  point  of  fact,  ceded  the  place  or  territory  to  the  United  Stateis 
its  jurisdiction  remains,  notwithstanding  the  place  may  have  been 
occupied,  ever  since  its  surrender  by  Great  Britain,  by  the  troops 
of  the  United  States,  as  a  fort  or  garrison.  The  Supreme  Court 
of  New  York  accordingly  held,  in  the  case  of  The  People  v.  God- 
frey (c),  that  they  had  jurisdiction  of  a  murder  oommitted  by  one 
Holdier  upon  another  within  Niagara  fort.  Nor  would  the  pur- 
chase of  the  land  by  the  United  States  be  alone  sufficient  to  vest 
them  with  the  jnrisdiction,  or  to  oust  that  of  the  ^state,  without 

(a)  6  Wheaton.  426—429!  '• 

[h)  Commonwealth  r.  Clary,  8  Mass.  Rep,  72.     Same  v.  Young,  1  HnlVt 
Journal  of  Jurisprudence^  53. 
(c)  17  Johns,  Bep.  225. 
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being  aooompanied  or  followed  with  the  coDBeot  of  the  legislati 
of  the  st&te.  This  was  so  decided  in  the  case  of  The  Comnu 
weatth  of  Pennsyluania  t.  Young  (c).'° 

Power  to  Kegnlate  Oommerce.— (8.)  The  conafruelUm 
the  power  of  Congress  to  regulate  commerce  among  the  aeve 
ttates. 

I  proceed  next  to  examine  the  jndioial  decisions  nuder  the  poi 
givea  to  CoogreBS  to  "regulate  commerce  with  foreign  natiocs,  i 
amoDg  the  several  etates;"  and  it  will  be  perceived,  that 
qaeBtJoas  arising  under  this  power  have  been  of  the  utmost  c 
BeqneDoe  to  the  interests  of  the  Union,  and  the  residaary  clai 
and  sovereignty  of  the  states. 

The  first  qneetion  that  arose  upon  this  part  of  theGonslitut 
was,  respecting  the  power  of  Congress  to  interrapt  or  destroy 
commerce  of  the  United  States,  hj  laying  a  general  em- 
bargo, withont  any  limitation  as  to  tima  By  the  act  *of  [  *  4S 
Congress  of  22d  December,  1807,  an  embargo  was  laid 
on  all  ships  and  vessels  in  the  ports  and  harbonrs  of  the  Uni 
Stat«e,  and  a  prohibition  of  exportation  from  the  United  Stai 

{e\  1  Ball's  Journal  of  Juriapruitenee,  47, 

"  Several  of  the  foregoing  principles  are  very  thorooghly  (lisciisseil 
Field.  J.,  in  tbe  case  of  Fort  Leavenworth  R.  Co.  r.  Lowe,  5  Sup.  Ct.  J 
M9o,  996  (1885).  Tlie  territory,  jurisdiction  over  which  wns  culled  in  qi 
tion,  ia  thut  embraced  in  the  Fort  Leavenworth  Militury  lieservntiun.  "' 
land  constitutiuK  the  reservation  was  part  of  the  territory  acquired  in  ] 
bt  i^esaioD  from  Fr^no',  and,  until  the  formation  of  the  state  of  KaoHaa, 
her  admimioD  into  the  Union,  the  Unite<l  Stales  possessed  the  rights  i 
proprietor,  and  bad  political  dominion  and  sovereignty  over  it.  For  ni 
years  before  that  admission  it  had  been  reserved  from  sale  by  Ihe  pn 
■Dthoritiea  of  the  United  States,  for  military  purposes,  and  oi'uupied  by  tl 
u  B  military  post.  Tbe  jurisdiction  of  tbe  United  States  over  it  during 
lime  was  necessarily  paramount.  Uutin  1861  Kansas  was  admitted  into 
Union  upon  an  eqnal  footing  with  the  original  states;  that  is,  with  the  si 
rights  of  political  dominion  and  sovereignty,  subject  tike  them  only  to 
Oinalitutioa  of  the  United  States.  Congress  might  uniloubtedly,  npon  s 
admission,  have  stipulated  for  retention  of  the  political  niithority,  domin 
and  legislative  power  of  the  United  States  over  the  reservation,  so  long  i 
should  be  used  for  mtlitarj  purposes  by  the  government^  that  is.  it  cc 
have  excepted  the  place  (rom  the  jurisiliction  of  Kansas,  as  one  needed 
the  uses  of  the  general  government.  But  frf  m  some  cause, — inadvertt 
prrliBps.  or  uver-conGdence  that  a  recession  of  such  jurisdiction  could  be 
vheuever  deeired, — no  such  stipulation  or  exception  was  made.  TheUn 
Slates  therefore  retiiined,  after  the  admission  of  tbe  state,  only  the  rij 
or  an  ordinary  proprietor."  In  the  wonts  of  a  later  decision,  which  invol 
aimilar  GkIs,  and  affirmed  the  same  principles,  it  might  have  been  ud 
that,  "having  so  retinqninhed  their  sovereign  riRbts,  that  eomlition  leui; 
to  this  day,  unless  the  state  has  ia  some  way,  either  diret-tly  or  by  imp! 
tion,  receded  to  the  United  StatesitssovereigDjarisdiction."  V.  8.  r.  B 
man,  34  Fed.  Kep.  86,  69  (1688). 
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either  by  land  or  water,  of  any  goods,  wares,  or  merchandise,  of 
foreign  or  domestic  growth  or  manufacture.  There  were  several 
supplementary  acts  auxiliary  to  this  principal  one,  and  intended 
more  effectually  to  enforce  it,  under  certain  specific  exceptiona 
In  the  case  of  T?ie  United  States  v.  The  Brigantine  William,  ia 
the  District  Court  of  Massachusetts,  in  September,  1808  (a),  it 
was  objected,  that  the  act  was  unconstitutional,  for  that  Congress 
had  no  right,  under  the  power  to  regulate  commerce,  thus  to  an- 
nihilate  it,  by  interdicting  it  entirely  with  foreign  nations.  Bat 
the  court  decided,  that  the  embargo  act  was  within  the  constita- 
tional  provision.     The  power  of  Congress  was  sovereign  relative  i 

to  commercial  intercourse,  qualified  by  the  limitations  and  re-  j 

strictions  expressed  in  the  Constitution;  and  by  the  treaty-making 
power  of  the  President  and  Senate,  Congress  had  a  right  to  con- 
trol or  abridge  commerce  for  the  advancement  of  great  national 
purposes.  Non -intercourse  and  embar^  laws  are  within  the 
range  of  legislative  discretion;  and  if  Congress  have  the  power, 
for  purposes  of  safety,  or  preparation,  or  counteraction,  to  sns- 
pend  commercial  intercourse  with  foreign  nations,  they  are  cot 
limited  as  to  the  duration,  more  than  $b  to  the  manner  and  ex- 
tent of  the  measure  (&). 

A  still  graver  question  was  presented  for  the  consideration  of 
the  federal  judiciary,  in  the  case  of  Gibbons  v.  Ogden  (c),  decided 
by  the  Supreme  Conrt  of  the  United  States  in  February  term, 
1824.  That  decision  went  to  declare,  that  several  acts  of  the 
legislature  of  New  York,  granting  to  Livingston  and  FulUni  the 
exclusive  navigation  of  the  waters  of  the  state  in  vessels  propeUed 
by  steam,  were  unconstitutional  and  void  acts,  and  re* 
[  *  433  ]  pugnant  to  the  power  given  to  ^Congress  to  regulate 

commerce,  so  far  as  those  acts  went  to  prohibit  vessels  | 
licensed  under  the  laws  of  Congress  for  carrying  on  the  coasting  ; 
trade,  from  navigating  the  waters  of  New  York. 

It  had  been  decided  in  the  Court  of  Errors  of  New  York,  in 
1812  (d),  that  five  several  statutes  of  the  state,  passed  between 
the  years  1798  and  1811,  inclusive,  and  granting  and  securing  to 

ia)  2  HatVs  Ijow  Journal  255. 

1 6)  Mr.  Justice  Story  says,  that  the  measure  of  a  freneral  erobanzo,  inde-  .  j 

finite  as  to  time,  as  that  laid  in  1807,  went  to  the  utmost  verige  of  impHed  ^ 

constitutional  power.     Commentaries^  vol.  iii.  p.  163.  ^ 

(c)  9  Wheaton,  1.  ;, 

(d)  Livingston  v.  Van  Ingen,  9  Johns.  Bep.  507. 
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the  claimants  the  sola  and  exclnsive  right  of  i 
ing  boats  by  ateam  ia  the  waters  of  the  state,  I 
wera  cooBtitutiuQal  and  valid  acts.  Acoordiof 
the  oourt  in  that  case,  the  internal  commerce  < 
(tnd  water  remained  entirely  and  ezclusivflly  v 
its  original  soTereigoty.  It  was  considered 
to  draw  an  exact  line  between  thooe  regnlatio 
eiteraal,  and  those  which  relate  to  irtemal  O 
regalation  of  the  one  will,  directly  or  indirectl 
Bat  it  was  snpposed  that  there  conld  be  no  doi 
the  state  which  were  then  nnder  consideratio 
sny  constitational  prohibition,  for  not  one  of  tl 
etata  power,  contained  in  the  9th  and  10th 
article  of  the  Constitution,  appeared  to  apply  t< 
tbere  any  existing  legnlation  of  Congress  on  < 
merce  with  foreign  nations,  and  among  the  ee 
was  deemed  to  interfere  with  the  grant  It  w 
very  inadmissible  propoeition,  that  a  state  wai 
paoity  to  grant  an  eiclnsive  privilege  of  navij 
within  its  own  waters,  merely  becaase  Congrc 
eierciae  of  it^  power  to  regnlate  commerce, 
fatnre  r^^Iation  inooneistent  with  the  Mxercie 
The  grant  was  taken,  andonbtedly,  aubject  to 
mercial  regulations  as  Congress  might  law! 
ecribe;  and  to  what  extent  they  might  lawti 
scribe  them,  was  admitted  to  be  a  question  w 
ultimate  cognizance  of  the  Snpreme  Court  of 
The  opinion  of  the  court  went  no  farther  thai 
tbe  grant  to  LivingBton  and  Fulton  was  not  wi 
tional  prohibition  upon  tbe  states,  nor  was  it  ; 
tradictory  to  any  existing  act  of  Congress  on  i 
merce;  and  nnder  those  two  restriotions,  ever; 
to  make  its  own  commercial  regulations.  It 
ciared,  that  Congress  had  not,  in  the  nndersta 
any  direct  jurisdiction  over  our  interior  commi 
that  they  had  concurrent  jurisdiction  over  oui 
only  so  far  as  might  be  incidental  and  requisit 
tion  of  commerce  between  the  states  and  with 
In  this  case,  in  ]812,  the  defendants,  wl 
validity  of  the  state  grant,  did  not  set  up  ai 
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any  other  right  under  any  pariicalar  aet  of  CongreBa  They 
rested  entirely  on  the  objection,  that  the  statntee  conferring  the 
exclusive  privilege  were  absolutely  uneonaiitutional  and  vokL 
But  afterwards,  in  the  case  of  Ogden  v.  Qibbans  (a),  the  defend- 
ant set  up,  by  way  of  right  and  tiUe  to  navigate  a  steamboat 
upon  the  waters  of  New  York,  in  opposition  to  the  grant,  that  his 
boats  were  duly  enrolled  and  licensed  under  the  laws  of  the 
United  States,  at  Perth  Amboy,  in  the  state  of  New  Jersey,  to  be 
employed  in  carrying  on  the  coasting  trade.  The  question  in 
that  case  was,  whether  such  a  coasting  license  conferred  aoy 
power  to  interfere  with  the  grant*,  and  it  was  decided  in  the 
Court  of  Chancery,  and  afterwards  in  the  Court  of  Errors  (6), 
that  the  coasting  license  merely  gave  to  the  steamboat  an 
American  character  for  the  purpose  of  revenue,  and  that  it  was 
not  intended   to  decide  a  question  of  property,  or  to  confer  a 

right  of  property,  or  a  right  of  navigiation  or  commerce^ 
[  *  435  ]  *  The  act  of  Congress  regulating  the  coasting  trade  was 

never  intended  to  assert  any  supremacy  over  state  regu- 
lations or  claims,  in  respect  to  internal  waters  or  commerce.  It 
was  not  considered  by  our  courts  as  the  exercise  of  the  power  of 
Congress  to  regulate  commerce  among  the  states.  The  law  con- 
cerning the  coasting  trade  was  passed  on  the  18th  of  February, 
1793,  and  it  never  occurred  to  any  one,  during  the  whole  period 
that  the  state  laws  were  under  consideration  before  the  legisla- 
ture, and  in  the  council  of  revision,  and  in  the  conrte  of  justice, 
from  1798  down  to  and  including  the  judicial  investigations  in 
1812,  that  the  coasting  act  of  1793  was  a  regulation  of  commeroe 
among  the  states,  prohibitory  of  any  such  grant  Such  latent 
powers  were  never  thought  of,  nor  imputed  to  it.  The  great  ob- 
jects and  policy  of  the  coasting  act  were,  to  exclude  foreign  ves- 
sels from  commerce  between  the  states,  in  order  to  cherish  the 
growth  of  our  own  marine,  and  to  provide  that  the  coasting  trade 
shoald  be  conducted  with  security  to  the  revenue.  The  register 
and  enrolment  of  the  vessel  were  to  ascertain  the  national  char- 
acter; and  the  license  was  only  evidence  that  the  vessel  had  com- 
plied with  the  requisites  of  the  law,  and  was  qualified  f6r  the 
coasting  trade  under  American  privileges.  The  license  did  not 
define  the  coasting  trade.     Free  trade  between  the  states  then 

(a)  4  Jokng.  Ck.  Bq^.  160. 
(6)  17  JbAiw.  Rep.  48& 
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existed,  subject  to  local  and  manioipal  regulations.  Tbei 
tions  of  tbe  coasting  act  were  restrictions  upon  the  gener 
dom  of  that  oommaroe,  uid  not  the  grant  of  new  rights. 
Teasels  were  sabjeot  to  those  rc^alations  eqnally  with  an 
vessels.  If  GongresB  bad  intended  that  a  coasting  license 
confer  power  and  control,  and  a  claim  of  sovereignty  sob 
of  local  taws  of  the  etatee  within  tbeir  own  jnrisdictioDs, 
fiQpposed  tbe^  would  have  said  so  in  plain  and  iutelligil 
goage,  and  not  have  left  their  claim  of  supremacy  to  be 
from  the  obeerration  and  knowledge  of  the  state  goveraci' 
the  unpretending  and  harmless  shape  of  a  coasting  licensi 
onslf  intended  for  other  purposes. 

*  It  was  therefore,  upon  considerations  like  these,  thai  [ 
the  ooorts  of  jnstice  in  New  York  did  not  consider  the 
grant  to  lAvingHon  and  .FHdton  as  dietoHwd  by  a  coasting 
noder  the  act  of  1793.  Thejr  did  not,  either  in  the  case 
den  T.  Oibbons,  or  in  any  of  the  cases  which  preceded  it,  i 
Congress  the  power  to  regulate  commerce  among  the  sti 
express  and  direct  proTisions,  so  as  to  control  and  restrict 
ercise  of  the  state  grant.  They  only  ineiated,  that  withon 
such  exfdtcit  provisioD,  the  state  jurisdiction  over  tbe  sub 
mained  in  fall  tono.  This  cause  was  afterwards  carried  up 
peal  to  tbe  Supreme  Conrt  of  tbe  United  States,  and  the 
reversed,  on  tbe  ground,  that  tbe  grant  was  repugnant 
rights  and  privileges  conferred  upon  a  steamboat  navi 
under  a  coasting  license  (a). 

In  the  constraction  of  tbe  power  to  regulate  commet 
conrt  held  that  the  term  meant,  not  only  traffic,  bot  inter 
and  that  it  included  navigation,  and  tbe  power  to  regulal 
merce  was  a  power  to  regulate  navigation.  Commerce 
the  several  states,  meant  commerce  intermingled  with  the 
and  which  might  pass  the  external  boundary  line  of  each 
and  be  inttodnced  into  the  interior.  It  was  admitted,  tl 
power  did  not  extend  to  that  commerce  which  was  oomplct 
teraal,  and  carried  on  between  different  ports  of  tbe  sam< 
sad  which  did  not  extend  to,  or  affect  othpr  states.  The 
wsa  restricted  to  that  commerce  which  concerned  more 
thaD  one,  and  the  completely  internal  commerce  of  a  stf 
reserved  for  the  state  itself.  The  power  of  Congress  on  tL 
(o)  Gibbons  r.  (^en,  9  Wheatoit,  I, 
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ject  comprehended  navigation  within  the  limits  of  every  state; 
and  it  might  pass  the  jurisdictional  line  of  a  state,  and  be  exer- 
cised within  its  territory,  so  far  as  the  navigation  was  connected 
with  foreign  commerce,  or  with  commerce  among  ihesev- 
[  *  437  ]  eral  states.  This  power,  like  all  *  the  other  powers  of 
Congress,  was  plenary  and  absolute  within  its  acknowK 
edge  limits.  But,  it  was  admitted,  that  inspection  laws  relative  to 
the  quality  of  articles  to  be  exported,  and  quarantine  laws,  and 
health  laws  of  every  description,and  laws  for  regulating  the  internal 
commerce  of  a  state,  and  those  with  respect  to  turnpike  roads,  fer- 
ries, &c.,  were  component  parts  of  an  immense  mass  of  legislation, 
not  surrendered  to  the  general  government  Though  Congress  may 
license  vessels  to  sail  from  one  port  to  another,  in  the  same  state, 
the  act  is  supposed  to  be  necessarily  incidental  to  the  power  ex- 
pressly granted  to  Congress,  and  it  implies  no  claim  of  a  direct 
power  to  regulate  the  purely  internal  commerce  of  a  state,  or  to 
act  directly  on  its  system  of  police.  The  court  construed  the 
word  regulate  to  imply  full  power  over  the  thing  to  be  regulated, 
and  to  exclude  the  action  of  all  others,  that  would  perform  the 
same  operation  on  the  same  thing. 

After  laying  down  these  general  propositions,  the  court  pro- 
ceeded to  observe,  that  the  acts  of  New  York,  granting  exclusive 
privileges  to  certain  steamboats,  were  in  collision  with  the  acteof 
Congress  regulating  the  coasting  trade,  and  that  the  acts  of  the 
state  must,  in  that  case,  yield  to  the  supreme  or  paramount  law. 
If  the  law  of  Congress  was  made  in  pursuance  of  the  Constitu- 
tion, the  state  laws  must  yield  to  the  supremacy  of  it,  even  though 
they  were  enacted  in  pursuance  of  powers  acknowledged  to  re- 
main in  the  states.  A  license  under  the  acts  of  Congress  for  re- 
gulating the  coasting  trade,  was  an  authority  to  carry  on  that 
trade.  The  words  of  the  act  of  Congress,  directing  the  proper 
officer  to  grant  to  a  vessel  qualified  to  receive  it,  ''a  license  for 
carrying  on  the  coasting  trade,"  was  considered  as  conveying  an 
explicit  authority  for  that  purpose.  It  was  the  legislative  grant 
of  a  right,  and  it  conferred  all  the  right  which  Congress  could 
give  in  the  case,  and  it  was  not  intended  to  confer  merely  the 
national  character.  It  was  further  held,  that  the  power  to  regu- 
late commerce  extended  to  navigation,  carried  on  by 
[  *  438  ]  vessels  exclusively  *  employed  in  transporting  passen- 
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gera,  and  to  vessela  propelled  b;  ateam,   as  well  bb  to  ve 
oavigated  hj  other  me&ns. 

Thia  ia  the  aabstaDce  of  the  argnmaiit  of  the  Sapreme  C 
of  the  United  States  Id  the  Bteamboat  case.  The  only  ( 
point  on  which  the  Sapreme  Conrt  of  the  United  Statee  anc 
courts  of  New  York  have  'differed,  ia  in  the  constmction  an 
feet  g^ven  to  a  cooBting  license.  They  did  not  difler  in  any 
eral  view  of  the  powera  of  Congreaa;  and  the  Supreme  C 
expressly  waived  any  inqniry  or  deoiaion  on  the  point,  wh< 
the  exeroise  of  the  power  aaanmed  by  the  ateamboat  laws,  w 
have  been  illegal,  proTided  there  was  no  existing  regnlatia 
C<Higre8a  that  came  in  oolliaion  with  them.  The  deoisia 
Livingston  t.  Fan  Ingen,  rested  apon  the  aeaomptioQ  that  t 
wasno  sach  regulation. 

The  Court  of  Errora  of  New  York,  aince  the  case  of  Gib 
\.  Ogden,  have  given  to  it  a  very  liberal  extent,  by  the  cods 
tion  pat  upon  a  coasting  trade.  In  that  deoiaion  the  pow< 
n^olate  commerce  "among  the  several  etatea,"  waa  anpposi 
be  "very  properly  restricted  to  that  commerce  which  cost 
more  atates  than  one;  and  that  it  did  not  "comprehend 
oommeroe  which  was  completely  internal,  which  ia  carried  oi 
tweeo  man  and  man  in  a  state,  or  between  different  parts  ol 
aante  state,  and  which  does  not  extend  to,  or  affect  other  sta 
Bnt  in  the  case  in  New  York  alladed  to  (a),  the  Conrt  of  Ei 
held,  that  the  coasting  trade  meant,  amongst  other  things,  i 
mercial  interconrse  carried  on  between  different  districts  ii 
same  state,  and  between  different  places  in  the  same  distric 
tiie  sea-coast,  or  on  a  navigable  river;  and  that  a  voy- 
age bT>m  New  Ytn'k  to  Albany,  *  was  as  mach  a  coast-  [*4 
ing  voyage,  as  from  Boston  to  New  Bedford. 

Under  the  power  to  regulate  commerce,  it  has  been  fai 
decided  (b),  that  a  state  law  requiring  every  importer  of  gc 
by  wholesale,  bale,  or  package,  to  take  out  a  license,  and  paj 
it,  nnder  certain  penalties  or  forfeitures,  for  neglect  or  ref 
was  repugnant  to  the  Constitution  of  the  United  States,  and  i 
inasmuch  aa  it  belonged  to  Congress  to  regulate  foreign  i 

(a)  Stpambont  Company  v.  Livin^ton,  3  (Wen,  747.  Bee.  also.  1  Wf 
560. 

(ft)  Brown  r.  Slate  of  Maryland,  12  mtealim,  419.  Wynne  r.  Wrij 
Da.  A  BatUt't  N.  C.  Hep.  19,  B.  P. 
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merce,  and  no  state  can  lay  a  dnty  on  imposts.  Bui  it  was  ad- 
mitted in  that  case,  that  after  the  goods  had  become  mixed  with, 
or  incorporated  into  the  general  mass  of  the  property  of  the 
state,  they  were  liable  to  state  taxation  (a).  The  restriction  does 
not  apply  to  goods  imported  and  in  the  hands  of  the  retail 
trader.^^  In  connection  with  this  subject,  it  may  be  farther  ob- 
served, that  by  the  Constitution  of  the  United  States,  ''no  state 
shall,  without  the  consent  of  Congress,  lay  any  imposts,  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws;  and  all  such  laws  shall  be  sub- 
ject to  the  revision  and  control  of  Congress"  (&).  lospectioD 
laws  are  not,  strictly  speaking,  regulations  of  commerce.  Their 
object  is  to  improve  the  quality  of  articles  produced  by  the  labour 
of  the  country,  and  to  fit  them  for  exportation,  or  for  domestic 
use.  These  laws  act  upon  the  subject  before  it  becomes  an  artide 
of  commerca  Inspection  laws,  quarantine  laws,  and  health 
laws,  as  well  as  laws  for  regulating  the  internal  commerce 
of  a  state,  are  component  parts  of  the  immense  mass  of  resi- 
duary state  legislation,  and  over  which  Congress  have  no  direct 
power,  though  it  may  be  controlled  when  it  directly  interferes 
with  their  acknowledged  powers  (c).     It  has  been  held  (d), 

[a)  In  CnmmiDg  v.  Corporation  of  Savannah,  it  was  decided  by  one  of  the 
snperior  courts  of  C^rgia,  in  1816,  that  the  levy  of  a  tax  under  a  city  or- 
dinance, founded  on  a  state  law,  on  all*  goods,  not  the  produce  of  the  state 
and  sold  on  commission,  was  lawful,  as  not  being  a  duty  on  imports.  H.  M. 
Charlton's  Rep.  26.  It  was  further  decided  in  Green  r.  The  Oityof  Savaaiuih, 
Ih.  368,  that  the  right  to  tax  imports  as  well  as  exports,  for  the  purpose  of 
executing  inspection  laws,  resided  in  the  states. 

(b)  Constitution^  art.  1,  sec.  9. 

(e)  Marshall,  Ch.  J.,  in  Gibbons  v.  Ogden,  9  WheaiOHy  203.  In  the  case 
of  the  city  of  Mew  York  v.  Miln,  11  Peters,  102,  it  was  decided  that  a  law  of 
New  York  requiring,  under  a  penalty,  the  master  of  every  xeeael  from  any 
port  out  of  the  state  to  report  in  writing  within  24  hours  after  his  arrival, 
the  names,  ages  and  last  legal  settlement  of  the  passengers,  was  not  a  regu- 
lation of  commerce,  but  of  police,  and  whs  a  constitutional  and  valid  law. 
The  case  received  a  very  elaborate  discussion,  but  it  is  rather  difficult,  ns  I 
apprehend,  to  exempt  the  New  York  law  from  the  character  of  a  regtil:»titin 
of  commerce,  or  to  withdraw  the  case  out  of  the  reach  of  tlie  former  doctrines 
of  the  court,  that  the  power  to  regulate  commerce  with  foreign  nationtt  is, 
and  necessarily  must  be,  exclusive  in  the  government  of  the  United  States. 

(d)  Wilson  V.  The  Black-Bird  Creek  Marsh  Gompanv,  2  Peters'  U.  8.  Rff- 
245.     Thompson,  J.,  11  Peters,  149,  150,  S.  F.      ,        * 

"  The  negotiation  in  one  state  of  the  sale  of  goods  which  are  to  he  intro- 
duced from  another  state  is  interstate  commerce,  and  to  hamper  such  trans- 
actions by  requiring  a  license  to  carry  them  on,  is  to  burden  commerce  bi'* 
tween  the  states  —  which  no  state  has  power  to  do.  Robbins  r.  Shelby 
County,  The  Reporter,  Vol.  XXIII.  449  (1887);  Corson  r.  Maryland,  id. 
465  (1887);  ex  paH^  Rosenblatt,  id.  XXIV.  670  (1887). 
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that  if  Congress,  in  the  execation  of  the  power  to  regulate  com 
merce,  should  pass  a  statute  controlling  state  legislation  in  erect-  ' 
ing  dams  over  small  navigable  creeks  where  the  tide  ebbs  and 
flows,  it  would  be  valid  and  binding.  *  But  until  Congress  had 
actually  exercised  their  power  over  the  subject,  the  state  legisla- 
tion in  that  case  was  not  considered  as  repugnant  to  the  power 
io  Congress  in  its  dormant  state  to  regulate  commerce.  It  is  ad- 
mitted, however  (a),  that  the  grant  to  Congress  to  regulate  com- 
merce on  the  navigable  waters  of  the  several  states,  contains  no 
cession  of  territory,  or  of  public  or  private  property;  and  that 
the  states  may  by  law  regulate  the  use  of  fisheries  and  oyster- 
beds  within  their  territorial  limits,  though  upon  navigable 
waters,  provided  the  free  use  of  the  waters  for  purposes  of 
navigation  and  commercial  intercourse  be  not  interrapted. 

Progress  of  the  National  Jurisprudence. — I  have  now  fin- 
ished the  second  general  division  of  this  course  of  lectures,  re- 
lating to  the  government  and  constitutional  jurisprudence  of  the 
United  States.  Though  I  have  considered  the  subject  in  a  spirit 
of  free  and  liberal  inquiry,  as  the  series  of  decisions  in  the  federal 
courts  have  been  brought  under  examination,  I  have  uniformly 
felt,  and  it  has  been  my  invariable  disposition  to  inculcate,  a 
strong  sentiment  of  deference  and  respect  for  the  judicial  author- 
ities of  the  Union.  No  point  on  question  of  any  moment  touching 
the  construction  of  the  powers  of  the  government,  and 
which  *bas  received  an  authoritative  determination,  has  [  *  440  ] 
been  intentionally  omitted.  There  are  several  important 
constitutional  questions  which  remain  yet  to  be  settled;  but  if  we 
recur  back  to  the  judicial  annals  of  the  United  States  since  the 
year  1800,  we  shall  find  that  many  of  the  most  interesting  dis- 
cussions which  had  arisen^  and  which  were  of  a  nature  to  affect 
deeply  the  tranquillity  of  the  nation,  have  auspiciously  terminated. 

The  definition  of  direct  taxes  within  the  intendment  of  the  Con- 
stitution; the  extent  of  the  power  of  Congress  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states;  the 
power  to  establish  a  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies;  the  power  of  Congress  over 
the  militia  of  the  states;  their  power  of  exclusive  legislation  over 
districts  and  ceded  places;  the  mass  of  implied  powers  incidental 
to  the  express  powers  of  Congress;  such  as  the  power  to  institute 

(a)  Corfield  t'.  Coryell,  4  Wash.  dr.  Rep.  371, 
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and  protect  an  incorporated  bank,  to  lay  a  general  and  indefinite 
embargo,  and  to  give  to  the  United  States,  as  a  creditor,  priority 
of  payment,  have  all  received  elaborate  discussion  in  the  Supreme 
Court,  and  they  have,  to  a  certain  extent,  been  ascertained  and 
defined  by  judicial  decisions.  So,  also,  the  extent  of  the  consti- 
tutional prohibitions  upon  the  states  not  to  pass  ex  post  facto 
laws;  and  not  to  pass  laws  impairing  the  obligation  of  contracts; 
and  not  to  impede  or  control  by  taxes,  or  grants,  or  any  other  ex- 
ercise of  power,  the  lawful  authorities,  or  institutions,  or  rights 
and  privileges  depending  on  the  Constitution  and  laws  of  the 
United  States,  has  been  explored,  and  declared  by  a  series  of  de- 
terminations, which  have  contributed,  in  an  eminent  degree,  to 
secure  and  consolidate  the  Union,  and  to  elevate  the  dignity  and 
enlarge  the  influence  of  the  national  government. 

The  power  of  the  President  to  remove  all  executive  officers  in 
his  sound  discretion,  has  been  settled,  not  indeed  judicially,  but 
perhaps  as  effectually  by  the  declared  sense  of  the  legislature, 
and  the  uniform  acquiescence  and  practice  of  the  gov- 
[  *  441  ]  emmeni"  The  absolute  and  uncontrollable  *  efficacy  of 
the  treaty- making  power,  has  also  been  definitively  estab- 
lished, after  a  struggle  against  it  on  the  part  of  the  House  of 
Representatives,  which,  at  one  time,  threatened  to  disturb  the 
very  foundations  of  the  Constitution.** 

The  comprehensive  claims  of  the  judicial  power,  as  being  co- 
extensive with  all  cases  that  can  arise  under  the  Constitution,  a,pd 
laws,  and  treaties  of  the  Union,  have,  in  several  instances,  been 
powerfully  and  successfully  vindicated.     The  appellate  jurisdic- 
tion of  the  Supreme  Court,  over  the  judgments  and  decrees  of  the 
state  courts,  under  certain  circumstances,  was  defined  with  great 
accuracy  and  precision  in  the  25th  section  of  the  act  of   1789, 
establishing  the  judicial  courts;*^  and  the  free  and  independent 
exercise  of  that  jurisdiction,  so  essential  to  the  maintenance  of 
the  authority  and  efficiency  of  the  government  of  the  United 
States,  in  criminal  as  well  as  in  civil  cases,  has  been  hitherto 
happily  sustained.     The  means  of  enforcing  obedience,  when  not 
voluntarily  rendered,  to  the  decisions  of  this  appellate  jurisdiction, 
have  not  been  required  to  be  practically  applied;  and  therefore 

"  To  the  same  effect,  see  aiUe,  pp.  309 — 311,  and  n.  72. 
*'  That  the  qnestion  here  alluded  to  is  still  open  tor  discussion  is  shown 
ante,  p.  165,  n.  5;   pp.  286,  287,  n.  8. 

*«  See  2  709  of  Rev.  Stat.  arUe^  p.  299,  n.  15,  vi.,  and  n.  19. 
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it  U  B  qaeetioD,  which  the  conrt  has  not  thoi 
them,  as  yet,  to  decide,  whether  the  exercise 
vould  permit  compiihwry  process  to  the  st 
ordinaiy  methods  of  enforcing  process.  Tbi 
provided  only  that  on  appeal  from  the  jnd( 
state  court,  the  writ  of  error  should  have  the 
jndgmeat  or  decree  bad  been  rendered  or  pase 
aad  the  proceeding  upon  a  rcTersal  shoatd 
that  the  Snpreme  Court,  instead  of  reman 
final  decree,  may,  at  their  disTetion,  if  the  < 
ODce  remanded  before,  proceed  to  a  final  decii 
sward  execution.  And,  with  respect  to  oth< 
of  the  judicial  power,  it  may  *  be  general! 
that  the  exteneive  sway  of  admiralty  and  mai 
diction;  the  character  of  the  parties  necuesai 
to  the  federal  courts;  the  faith  and  credit  « 
ia  each  state  to  the  records  and  judical  procc 
state;  the  sovereignty  of  Congress  over  all  ii 
the  bounds  of  any  particalsr  state;  and  th< 
aathority  of  all  the  constitutional  powers 
comiDg  in  collision  with  any  of  the  residnai 
of  the  states,  have  all  been  declared  (as  we  hi 
of  Ihsse  lectures)  by  an  anthority  which  cl 
obedience. 

Id  the  first  ten  ot  twelve  years  after  U 
national  judiciary,  or  from  1790  to  1801,  tl 
the  Supreme  Court  are  almost  all  to  be  foui 
of  Dallas's  Beports.  The  first  great  and  g 
came  before  them,  was  that  respecting  the 
be  Boed  by  a  private  creditor;"  and  it  is  a  1 
the  court  in  one  of  its  earliest  decisions,  si 
jurisdiction  which  the  author  of  the  Fedt!r< 
before  declared  to  be  withont  any  colour  of 
the  period  I  have  mentioned;  the  federal  cc 
copied  with  quoetioiiB  concerning  their  admi 
with  political  and  national  questions,  growi 
tionary  war,  and  the  dangerous  influence  ai 
the  French  revolution  upon  the  neutralil 
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conntry.  It  was  daring  this  portion  of  our  juridical  history,  that 
the  principles  of  the  doctrines  of  expatriation,  of  ex  po9t  facto 
laws,  of  constitutional  taxes,  and  of  the  constrnction  and  obliga- 
tion of  the  treaty  of  1783  npon  the  rights  of  the  British  creditors, 
were  ably  discussed  and  firmly  declared. 

The  reports  of  Mr.  Granch  commenced  with  the  year  1801,  and 
the  nine  volames  of  those  reports  cover  the  basiness 
[  *  443  ]  of  a  very  active  period,  down  to  the  year  1815.  The  *  Su- 
preme Court  was  occupied  with  many  great  and  moment- 
ous questions,  and  especially  during  that  portion  of  the  time  in 
which  the  United  States  had  abandoned  their  neutral,  and  as- 
sumed a  belligerent  character.     It  is  curious  to  observe  in  these 
reports,  the  rapid  cultivation  and  complete  adoption  of  the  law 
and  learning  of  the  English  admiralty  and  prize  courts,  notwith- 
standing those  courts  had  been  the  constant  theme  of  complaint 
and  obloquy  in  our  political  discussions  for  the  fifteen  years  pre- 
ceding the  war.^*    In  the  last  three  volumes  of  Mr.  Granch,  tho 
court  was  constantly  dealing  with  great  questions,  embracing  the 
rights  and  the  policy  of  nations ;  and  the  prize  and  maritime 
law,  not  of  England  only,  but  of  all  the  commercial  nations  of 
Europe,  was  suddenly  introduced,  and  deeply  and  permanently 
interwoven  with  the  municipal  law  of  the  United  States.     We 
perceive,  also,  in  these  volumes,  the  constant  growth  and  acca- 
mulation  of  cases  on  commercial  law  generally,  and  relating  to 
policies  of  insurance,  negotiable  paper,  mercantile  partnerships, 
and  the  various  customs  of  the  law  merchant     The  court  was 
likewise  busy  in  discussing  and  settling  important  principles 
growing  out  of  the  limited  range  of  other  matters  of  federal  cog- 
nizance, and  relating  to  the  law  of  evidence,  to  frauds,  trusts,  and 
mortgages.     They  were  engaged  also  with  the  doctrine  of  the 
limitation  of  suits,  the  contract  of  sale,  and  with  the  more  en- 
larged subjects  of  domicil,  of  the  lex  loci^  of  neutrality,  and  of 
the  numerous  points  of  international  law. 

By  the  time  of  the  commencemenlf  of  Mr.  Wheaton's  reports, 
in  1816,  the  decisions  of  the  Supreme  Gourt  had  embraced  so 
many  topics  of  public  and  municipal  law,  and  those  topics  had 
been  illustrated  by  so  much  talent  and  learning,  that,  for  the  first 
time  in  the  history  of  this  country,  we  were  enabled  to  perceive 
the  broad  foundations  and  rapid  growth  of  a  code  of  national 

"  See  ante,  pp.  6»— 71. 
468 


Let  XIX.] 

JQrispmdeoea  Hu 
Eiaoe,  and  it  has  do 
sod  it  seems  destinie 
to  cast  aehade  *oTe 
most  add,  the  leas  i 
josdce  in  the  seren 
Whwton's  r^MHta  i 
Uioae  greai  conatitn 
iog ;  and  I  canoot  ( 
ing  in  the  whole  ad 
tacle  of  the  Snprem 
couflicting  claims  ( 
tTBDqoilliEiag  all  j< 
gether  thi^  great  co 
the  ability,  the  mod 
There  are  several 
creasiDg  iaflneace  < 
eolargetnent  ol  the 
7aln&  The  jndicit 
over  many  of  the  si 
judges,  and  the  Uba 
United  States  are, 
better  taleats,  and  I 
independence  of  ac 
federal  administrati 
that  of  the  individi 
of  its  decieiuns,  am 
state  court  will  at 
from  the  national  o 
dividaal  statee,  wh 
EpMted  and  nnden 
the  reports  of  their 
that  few  lawyers  wi] 
ciea  and  anomalies 
of  their  own  state, 
final  jurisdiction  en 
the  same  geneial  * 
most  necessarily  im 
The  danger  to  be 
courage  to  enter  thi 


*  446  JURISPRUDENCE  OF  THE  UNITED  STATES.  [Pftrt  II. 

and  that  thej  will,  of  course,  entirely  neglect  them,  and  be  con- 
tented Mrith  a  knowledge  of  the  law  of  their  own  state,  and  the 
law  of  the  United  States,  and  then  resort  for  further  assistance 
to  the  neverfailing  fountains  of  European  wisdom. 

But  though  the  national  judiciary  may  be  deemed  pre-eminent 
in  the  weight  of  its  influence,  the  authority  of  its  decisions  and  in 
the  attraction  of  their  materials,  there  are  abundant  considera- 
tions to  cheer  and  animate  us  in  the  cultivation  of  our  own  local 
law.  The  judicial  power  of  the  United  States  is  necessarily 
limited  to  national  objects.  The  vast  field  of  the  law  of  prop- 
erty, the  very  extensive  head  of  equity  jurisdiction,  and  the  prin- 
cipal rights  and  duties  which  flow  from  our  civil  and  domestic 
relations,  fall  within  the  control,  and  we  might  almost  say,  the 
exclusive  cognizance,  of  the  state  governments.  We  look  essen- 
tially to  the  state  courts  for  protection  to  all  these  momentons 
interests.  They  touch,  in  their  operation,  every  cord  of  human 
sympathy,  and  control  our  beet  destinies.  It  is  their  province  to 
reward,  and  to  punish.  Their  blessings  and  their  terrors  will  ac- 
company us  to  the  fireside,  and  be  '4n  constant  activity  before 
the  public  eye."  The  elementary  principles  of  the  common  law 
are  the  same  in  every  state,  and  equally  enlighten  and  invigorate 
every  part  of  our  country.  Our  municipal  codes  can  be  made  to 
advance  with  equal  steps  with  that  of  the  nation,  in  discipline, 
in  wisdom,  and  in  lustre,  if  the  state  governments  (as  they  ought 
in  all  honest  policy)  will  only  render  equal  patronage  and  security 
to  the  administration  of  justice.  The  true  interests  and  the  per- 
manent freedom  of  this  country  require,  that  the  jurisprudence 
of  the  individual  states  should  be  cultivated,  cherished,  and  ex- 
alted, and  the  dignity  and  reputation  of  the  state 
[*446  ]  authorities  sustained  with  becoming  *  pride.  In  their 
subordinate  relation  to  the  United  States,  they  should 
endeavour  to  discharge  the  duty  which  they  owe  to  the  latter, 
without  forgetting  the  respect  which  they  ewe  to  themselves.  In 
the  appropriate  language  of  Sir  William  Blackstone,  and  which 
he  applied  to  the  people  of  his  own  country,  they  should  be 
*4oyal,  yet  free;  obedient,  and  yet  independent" 
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LAW  OF  THE  SEVERAL  STATES. 

LECTURE  XX. 
I 

OF  STATUTE  LAW. 

MumciPAi.  law  is  a  rnle  of  civil  ooudact,  prescribed  b] 
preme  power  of  tlie  etate.'  It  is  composed  of  written 
written,  or  statnte  and  oommon  law.  Statate  Uw  ia  the 
written  will  of  the  legisUtare,  rendered  aathentic  by  cerl 
scribed  forms  and  solemDitieB. 

It  ia  a  principle  in  the  English  law,  that  an  act  of  Fai 
delivered  in  clear  and  intelligible  terms,  cannot  be  qaest 
its  aathority  controlled  in  any  court  of  justice.  "  It  is," 
William  Blackstone,  "  the  exercise  of  the  highest  antbo 
the  kingdom  acknowledges  upon  earth."  When  it  is  sai 
books,  that  a  statnte  contrary  to  natural  eqnjty  and  ri 
repugnant,  or  impoeaible  to  be  performed,  is  void,  the  C 
aoderstood  to  mean,  that  the  conrts  are  to  give  the  statn 
Bonable  constnictioQ.  They  will  not  readily  presnme,  01 
spect  and  dnty  to  the  lawgiver,  that  any  very  nnjnst  oi 
coDseqnence  was  within  the  contemplation  of  the  law. 
should  happen  to  be  too  palpable  in  its  direction  to  adm 
one  constmction,  there  is  no  donbt  in  the  English  law,  t 

'  It  wnx  lormerlj  cnstnmnry  to  conctnde  this  ileBnition  with  1 
"commanding  what  is  rifcht  and  prohibiting  what  U  wroni;:"  ti 
limitatinii  is  too  obvionsly  iaiiccurnte  to  merit  CTiticisni.  8ee  1  B 
44,  Slurawood's  Ed.,  uote  6. 
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binding  efficacy  of  the  statute.  The  will  of  the  legislature  is  the 
sapreme  law  of  the  land,  and  demands  perfect  obedience  (a). 

But  while  we  admit  this  conclusion  of  the  English  law,  we  can- 
not but  admire  the  intrepidity  and  powerful  sense  of  justice 
which  led  Lord  Coke,  when  Chief  Justice  of  the  K  B.,  to  declare, 
as  he  did  in  Doctor  Bonham^ a  case  (6),  that  the  common  law  doth 
control  acts  of  Parliament  and  adjudges  them  void  when  against 
common  right  and  reason.  The  same  sense  of  justice  and  free- 
dom of  opinion,  led  Lord  Chief  Justice  Hobart,  in  Day  v.  ;Sat7* 
age  (c),  to  insist  that  an  act  of  Parliament  made  against  natnral 
equity  as  to  make  a  man  judge  in  his  own  case,  was  void;  and 
induced  Lord  Chief  Justice  Holt  to  say,  in  the  case  of  the  City  of 
London  v.  Wood  (d),  that  the  observation  of  Lord  Coke  was  not 
extravagant,  but  was  a  very  reasonable  and  true  saying.  Per- 
haps what  Lord  Coke  said  in  his  Reports,  on  this  point,  may  have 
been  one  of  the  many  things  that  King  James  alluded  to,  when 
he  said,  that  in  Coke's  Reports  there  were  many  dangerous  con- 
ceits of  his  own  uttered  for  law,  to  the  prejudice  of  the  crown, 
Parliament,  and  subjects  (e). 

Laws  Repugnant  to  the  Oonstitation  Void.— The  principle 

in  the  English  government,  that  the  Parliament  is  omnipotent, 
does  not  prevail  in  the  United  States;  though,  if  there  be  no  con- 
stitutional objection  to  a  statute,  it  is  with  us  as  absolute  and 
uncontrollable  as  laws  flowing  from  the  sovereign  power,  under 
any  other  form  of  government  But  in  this,  and  all  other  countries 
where  there  is  a  written  constitution,  designating  the  powers  and 
duties  of  the  legislativcj  as  well  as  of  the  other  departments  of 
the  government,  an  act  of  the  legislature  may  be  void  as  being 
against  the  constitution.  The  law  with  us  must  conform,  in  the 
first  place,  to  the  Constitution  of  the  United  States,  and  then  to 
the  subordinate  constitution  of  its  peculiar  state,  and  if  it  in- 
fringes the  provisions  of  either,  it  is  so  far  void.  The  courts  of 
justice  have  a  right,  and  are  in  duty  bound,  to  bring  every  law 
to  the  test  of  the  Constitution,  and  to  regard  the  Constitution, 
first  of  the  United  States,  and  then  of  their  own  state,  as  the 
paramount  or  supreme  law,  to  which  every  inferior  or  derivative 

(<7)  1  Blacks.  Com.  91 J  160,  185.     Christian^a  note  to  1  Blacks.  Com.  41. 
(6)  8  Co.  118. 

(c)  Hob.  Rep.  87. 

(d)  12  Mod.  Rep.  687. 

(e)  Bacon's  Works,  vol.  vi.  p.  128. 
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power  and  regulation  most  conform.  The  Constitation  is  the  act 
of  the  people,  speaking  in  their  original  character,  and  defining 
the  permanent  conditions  of  the  social  alliance;  and  there  can  be 
no  doubt  on  the  point  with  us,  that  every  act  of  the  legislative 
power,  contrary  to  the  true  intent  and  meaning  of  the  Constitu> 
tion,  is  absolutely  null  and  void. 

Power  of  the  Judiciary  to  Declare  them  Void.— The  ju- 
dicial department  is  the  proper  power  in  the  government  to  de- 
termine whether  a  statute  be  or  be  not  constitutional.  The 
interpretation  or  construction  of  the  Constitution,  is  as  much  a 
judicial  act,  and  requires  the  exercise  of  the  same  legal  discretion, 
as  the  interpretation  or  construction  of  a  law.  To  contend  that 
the  courts  of  justice  must  obey  the  requisitions  of  an  act  of  the 
legislature,  when  it  appears  to  them  to  have  been  passed  in  viola- 
tion of  the  Constitution,  would  be  to  contend  that  the  law  was 
superior  to  the  Constitution,  and  that  the  judges  had  no  right  to 
look  into  it,  and  regard  it  as  the  paramount  law.  It  would  be 
rendering  the  power  of  the  agent  greater  than  that  of  his  princi- 
pal, and  be  declaring,  that  the  will  of  only  one  concurrent  and 
co-ordinate  department  of  the  subordinate  authorities  under  the 
Constitution,  was  absolute  over  the  other  departments,  and  com- 
petent to  control,  according  to  its  own  will  and  pleasure,  the^ 
whole  fabric  of  the  government,  and  the  fundamental  laws  on 
which  it  rested.  The  attempt  to  impose  restraints  upon  the  ex- 
ercise of  the  legislative  power  would  be  fruitless,  if  the  constitu- 
tional provisions  were  left  without  any  power  in  the  government 
to  guard  and  enforce  theuL  From  the  mass  of  powers  necessarily 
vested  in  the  legislature,  and  the  active  and  sovereign  nature  of 
those  powers;  from  the  numerous  bodies  of  which  the  legislature 
is  composed,  the  popular  sympathies  which  it  excites,  and  its  im- 
mediate dependence  upon  the  people  by  the  means  of  frequent 
periodical  elections,  it  follows,  that  the  legislative  department  of 
the  government  will  have  a  decided  superiority  of  influence.  It 
is  constantly  acting  upon  all  the  great  interests  in  society,  and 
agitating  its  hopes  and  fears.  It  is  liable  to  be  constantly  swayeci 
by  popular  prejudice  and  passion,  and  it  is  difficult  to  keep  it 
from  pressing  with  injurious  weight  upon  the  constitutional  rights 
and  privileges  of  the  other  departments.  An  independent  judi- 
ciary, venerable  by  its  gravity,  its  dignity,  and  its  wisdom,  and  do- 
liberating  with  entire  serenity  and  moderation,  is  peculiarly  fitted 
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for  the  exalted  dnty  of  exponnding  the  CSonstitatioQ,  and  trying 
the  validity  of  statutes  by  that  standard.  It  is  only  by  the  free 
exercise  of  this  power  that  courts  of  justice  are  enabled  to  repel 
assaults,  and  to  protect  every  part  of  the  government,  and  every 
member  of  the  community,  from  undue  and  destructive  innova- 
tions upon  their  chartered  rights  (a). 

It  has  accordingly  become  a  settled  principle  in  the  legal  polity 
of  this  country,  that  it  belongs  to  the  judicial  power,  as  a  matter 
of  right  and  of  duty,  to  declare  every  act  of  the  legislature,  made 
in  violation  of  the  Constitution,  or  of  any  provision  of  it,  null 
and  void.  The  progress  of  this  doctrine,  and  the  manner  in 
which  it  has  been  discussed  and  established,  is  worthy  of  notioa 
It  had  been  very  ably  examined  in  the  Federalist  (6),  and  its 
solidity  vindicated  by  unanswerable  arguments;  but  it  was  not 
until  the  year  1792  that  it  seems  to  have  received  a  judicial  con- 
sideration. 

In  Haybume'a  case,  which  came  before  the  Circuit  Court  of 
the  United  States  for  the  district  of  New  York,  in  April,  1791, 
the  judges  proceeded  with  the  utmost  delicacy  and 
[  *  451  ]  *  caution  to  declare  an  act  of  Congress,  assigning  min- 
isterial duties  to  the  circuit  courts,  to  be  unconstita- 
tional.  The  court  laid  down  the  position,  that  Congress  cannot 
constitutionally  assign  to  the  judicial  power  any  duties  which 
are  not  strictly  judicial;  and  that  the  act  in  question  was  not 

(a)  M.  De  Tocqueville  is  of  opinion,  that  if  the  free  institutions  of  America 
are  to  be  destroyed,  it  will  be  owinjj  to  the  tyranny  of  majorities,  driving 
minorities  to  desperation.  The  majority  constitutes  public  opinion,  which 
becomes  a  tyrant,  and  controls  freedom  of  discussion  and  independence  of 
mind.  This  is  his  view  of  the  question,  and  English  writers  on  the  institu- 
tions of  society  in  this  country  have  expressed  the  same  opinion.  If  there 
was  no  check  upon  the  tyranny  of  legislative  majorities,  the  prospect  before 
hh  would  be  gloomy  in  the  extreme.  But  in  addition  to  the  indirect  checks 
of  the  liberty  of  the  press,  and  of  popular  instruction,  and  of  manners,  re- 
ligion, and  local  institutions,  there  are  fundamental  rights  declared  in  the 
constitutions,  and  there  are  constitutional  checks  upon  the  arbitrary  will  ff 
majorities,  confided  to  the  integrity  and  independence  of  the  judicial  de- 
partment. M.  Def  Tocqueville  seems  to  be  deeply  impressed  with  theiiao- 
gers  in  a  democracy,  of  the  corrupting  and  controlling  power  of  disciplined 
faction,  and  well  he  may  be.  The  most  dangerous  and  tyrannical  of  all 
crafts  is  party  or  political  craft.  The  equal  rights  of  a  minor  party  are  dis- 
regarded in  the  animated  competitions  for  power,  and  if  it  were  not  for  the 
cliecks  and  barriers  to  which  I  have  alluded,  they  would  fall  a  sacrifice  to 
the  passions  of  fierce  and  vindictive  majorities.  See  Tocqueville's  Ik  In 
Democratic  en  Amen'que,  tome  2,  ch.  15.  The  whole  work  is  interesting, 
startling,  profound,  liberal  and  instructive.  The  author  is  remarkably  foai^ 
less,  candid,  and  unprejudiced  in  his  discusaious  and  reflections. 

{b)  No.  78. 
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obligatory  apon  the  coort  Bat  thej  nevertheless  proceeded, 
Yoloiitarily  and  ex  gixUia^  as  oommissioners,  to  exeonte  the  duties 
of  the  act 

In  Pennsylyania  and  North  Carolina,  the  circnit  courts  of  the 
United  States,  within  those  districts,  equally  held  the  act  not 
biQding  upon  them,  because  the  legislature  had  no  right  or  power 
to  assign  to  them  duties  not  judicial ;  but  they  were  not  so  ac- 
commodating as  the  circuit  court  of  New  York,  for  they  declined 
to  act  under  the  law  in  any  capacity  (a). 

In  1792,  the  Supreme  Court  of  South  Carolina,  in  the  case  of 
Bowman  v.  Middleton  (6),  went  further,  and  set  aside  an  act  of 
the  colony  legislature,  as  being  against  common  right  and  the 
principles  of  magna  charta,  for  it  took  away  the  freehold  of  one 
man  and  vested  it  in  another,  without  any  compensation,  or  any 
previous  attempt  to  determine  the  right  They  declared  the  act  to 
be  ipso  facto  void,  and  that  no  length  of  time  could  give  it  validity. 
This  was  not  strictly  a  question  arising  upon  any  special  pro- 
vision of  the  state  constitution;  but  the  court  proceeded  upon 
those  great  fundamental  principles  which  support  all  government 
and  property,  and  which  have  been  supposed  by  many  judges  in 
England  to  be  sufficient  to  check  and  control  the  regulations  of 
an  act  of  Parliament  The  next  case  in  which  the  power  of  the 
judiciary  to  disregard  or  set  aside  a  statute  for  being  repugnant 
to  the  Constitution,  was  one  that  came  before  Judge  Paterson,  at 
Philadelphia,  in  April,  1795  (c).  He  asserted  the  duty 
of  the  court,  and  the  paramount  authority*  of  the  Con-  [  ^452  ] 
stitution,  in  remarkably  clear  and  decided  language. 
That  was  a  case  of  an  act  of  Pennsylvania,  which  he  held  to  be 
nnconstitutional,  and  not  binding.  He  insisted,  that  the  Con- 
stitution was  certain  and  fixed,  and  contained  the  permanent  will 
of  the  people,  and  was  the  supreme  law,  and  paramount  to  the 
power  of  the  legislature,  and  could  only  be  revoked  or  altered  by 
the  authority  that  made  it;  that  the  legislature  was  the  creature 
of  the  Constitution,  and  owed  its  existence  to  the  Constitution, 
and  derived  its  powers  from  the  Constitution,  and  all  its  acts 
must  be  conformable  to  it,  or  else  they  will  be  void. 

The  same  question  afterwards  arose  before  the  SSupreme  Court 

(a)  2  Dallas,  410,  411,  412. 

(6)  1  Bay,  252. 

(e)  Yanborn  v.  Dorrance,  2  Dallas^  304. 
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of  Sooth  Carolina,  in  the  case  of  Lindsay  v.  The  Ctuirleston  Com- 
missionera  (a);  and  the  power  of  the  legislature  to  take  private 
property  for  necessary  public  purposes,  as  for  a  public  street, 
was  freely  discussed;  and  though  the  judges  were  equally  divided 
on  the  question  whether  it  was  a  case  in  which  the  party  was  en- 
titled to  compensation,  those  who  held  him  so  entitled,  held  also, 
that  the  law  was  unconstitutional  and  inoperatiTe,  until  the  com- 
pensation was  made.  The  judges,  in  exercising  that  high  sn- 
thority,  claimed  to  be  only  the  administrators  of  the  public  will; 
and  the  law  was  void,  not  because  the  judges  had  any  control  over 
the  legislative  power,  but  because  the  will  of  the  people,  declared 
in  the  Constitution,  was  paramount  to  that  of  their  representa- 
tives  expressed  in  the  law.  In  Whitiington  y.  Polk  (6),  it  was 
decided,  in  1802,  by  the  general  court  of  Maryland,  with  great 
clearness  and  force,  that  an  act  of  the  legislature,  repugnant  to 
the  Constitution,  was  void,  and  that  the  courts  had  a  right  to  de- 
termine when  it  was  so  void. 

Hitherto,  this  question,  as  we  have  seen,  was  confined  to  some 
of  the  state  courts,  and  to  the  subordinate,  or  circuit  courts  of 

the  United  States.  But,  in  Marbury  v.  Madison  (c),  the 
[  *  458  ]  subject  was  brought  under  the  consideration  *  of  the 

Supreme  Court  of  the  United  States,  and  received  a  clear 
and  elaborate  discussion.  The  power  and  duty  of  the  judiciarj 
to  disregard  an  unconstitutional  act  of  Congress,  or  of  any  state 
legislature,  were  declared,  in  an  argument  approaching  to  the 
precision  and  certainty  of  a  mathematical  demonstration. 

The  question,  said  the  chief  justice,  was,  whether  an  act  re- 
pugnant to  the  Constitution,  can  become  a  law  of  the  land,  and  it 
was  one  deeply  interesting  to  the  United  States.  The  powers  of 
the  legislature  are  defined  and  limited  by  a  written  Constitution. 
But  to  what  purpose  is  that  limitation,  if  those  limits  may  at  any 
time  be  passed?  The  distinction  between  a  government  with 
limited  and  unlimited  powers  is  abolished,  if  those  limits  do  not 
confine  the  persons  on  whom  they  are  imposed,  and  if  acts  pro- 
hibited, and  acts  allowed,  are  of  equal  obligation.  If  the  Con- 
stitution does  not  control  any  legislative  act  repugnant  to  it,  then 
the  legislature  may  alter  the  Constitution  by  an  ordinary  act. 

(a)  2  Bay,  38. 

(6)  1  ffarr.  A  JoKm,  Mary,  Bep,  236, 

(c)  1  Oranch,  137. 
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The  theory  of  erery  gnTeroment,  with  &  written  Constii 
fonning  the  fnndameata]  and  parunonot  law  of  the  nation, 
be,  that  an  act  of  the  legislAtare  repngDant  to  the  CoDstitat 
void.  If  void,  it  cannot  bind  the  courts,  aod  oblige  them  U 
it  effect;  for  this  wonld  be  to  overthrow,  in  fact,  what  was  < 
lisbed  in  theory,  and  to  make  that  operative  as  law  which 
law.  It  is  the  province  and  the  dnty  of  the  jndiciol  depart 
to  say  what  the  law  is;  and  if  two  laws  conflict  with  each  < 
to  decide  on  the  operation  of  each.  So,  if  the  law  be  in  oppo 
to  the  CoDstitntion,  and  both  apply  to  a  particnlar  case,  the 
most  either  decide  the  case  conformably  to  the  law,  disrega 
the  CoQstitatioQ,  or  conformably  to  the  Oonetitation,  disrega 
the  law.  If  the  Ckinstitntioo  be  snperior  to  an  act  of  the  le 
tare,  the  oonrts  mnst  decide  between  these  conflicting  rnlei 
how  can  they  doee  their  eyes  on  the  Constitution,  and  sei 
the  law? 

This  great  question  may  be  regarded  as  now  finally  se 
and  I  consider  it  to  be  one  of  the  most  interesting 
*  points  in  favour  of  constitntional  liberty,  and  of  the  [  * 
aecnrity  of  property,  in  this  conntry,  that  has  ever  been 
jadicially  determined  (a).  There  never  was  any  donbt  or  difi 
in  New  York,  in  respect  to  the  competency  of  the  oonrts  t 
clare  a  statnte  nnconstitntional,  when  it  clearly  appeared 
sa  ThoB,  in  the  case  of  The  People  v.  Piatt  (b),  the  Snj 
Conrt  held,  that  certain  statutes  affecting  the  right  of  Z. 
and  his  assigns,  to  the  exclnsive  enjoyment  of  the  river  Sai 
were  in  violation  of  vested  rights  under  his  patent,  and  so  ti 
conrt  held  them  to  be  acconstitutional,  inoperative,  and  void. 
control  which  the  judicial  power  of  the  state  had,  until  the 
1823,  over  the  passing  of  laws,  by  the  institution  of  the  com 
revitum,  anticipated,  in  a  great  degree,  the  necessity  of  th 
erciseof  dnty.     A  law  containing  nnconetitntional  proviaioni 

(o)  Hre  (lerinions  in  the  Rtste  ranrts  to  the  Haine  point,  in  I  K.  ff.  Hr 
n  ftfrj,  <£  Ravlf.  330,  .139.  Chnrllon^i  Sfp.  17fl.  1  flarr.  *  Join:  i 
nipc.ia.  2  Hayw.  MO.  n4.  UKuipAj,  .58,  3 /V«nu«.  J76.  1  Hf. 
C.  S.  a  287.  I*  Breton  p.  Morgnn.  1«  Jtfiirtiji'g  l^ui.  Sep.  13«.  H 
Hpiiilenion.  4  Dee.  N.  C.  Sup.  Court  Bfp.  7.  When  o  l.-iw  reiiniren  n  <vi 
tiunal  niEgoritj  of  more  than  a  mere  nameral  mii,innt.v,  the  ronrtH  of 
may  look  heyond  the  law  into  the  proceedings  of  the  letniilHliire.  to  w 
the  pr^r«ini8itie9  have  been  complied  with,  and  that  it  hnn  pnwml 
constitutional  majorities.     The  State  r.  McBride,  4  Uima^H  Ren  3IM. 

Kb)  17  JOaa.  Brp.  195. 
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not  likely  to  escape  the  notice  and  objection  of  the  coancil  of 
revision;  and  the  records  of  that  body  will  show,  that  many  abiU, 
which  had  heedlessly  passed  the  two  honses  of  the  legislature,  was 
objected  to,  and  defeated,  on  coDstitational  grounds.  The  records 
to  which  I  refer  are  replete  with  the  assertion  of  salntary  and 
sound  principles  of  public  law  and  constitutional  policy,  and  they 
will  for  ever  remain  a  monument  of  the  wisdom,  firmness,  and  in- 
tegrity of  the  council. 

When  a  Statute  Takes  Effect.— A  statute,  when  duly  made, 

takes  effect  from  its  date,^  when  no  time  is  fixed,  and  this  is  now 
the  settled  rule.  It  was  so  declared  by  jihe  Supreme  Court  of 
the  United  States  in  MattheiOH  v.  Zane  (a),  and  it  was 
[  *  455  ]  likewise  so  adjudged  in  *  the  Circuit  Court  in  Massa- 
chusetts in  the  case  of  the  brig  Ann  (6).  I  apprehend, 
that  the  same  rule  prevails  in  the  courts  of  the  several  states, 
and  that  it  cannot  be  admitted  that  a  statute  shall,  by  any  fiction 
or  relation,  have  any  effect  before  it  was  actually  passed.*  A 
retroactive  statute  would  partake  in  its  character  of  the  mischiefs 
of  an  ex  post  facto  law/  as  to  all  oases  of  crimes  and  penalties; 
and  in  every  other  case  relating  to  contracts  or  property,  it  woald 
be  against  every  sound  principla  It  would  come  vnthin  the 
reach  of  the  doctrine,  that  a  statute  is  not  to  have  a  retrospective 
effect; '  and  which  doctrine  was  very  much  discussed  in  the  case 
of  Dash  V.  Vankleeck  (c),  and  shown  to  be  founded,  not  only  in 
English  law,  but  on  the  principles  of  general  jurisprudence  (d). 

(a)  7  IVheaUm,  104. 

(b)  1  QafHson^  62.  The  same  rule  is  declared  in  New  Jersey  by  statute. 
Ehner'f^  Digest,  534. 

(c)  7  Johns.  Rep.  477. 

((/)  Nemo  potest  muiare  consilium  suum  in  aUeriua  infurinm,  Dig.  50, 17,  75. 

«  In  Parkinson  v.  Brandenburg,  35  Minn.  294,  296'(1P86),  it  is  held  that 
where  an  act  is  expressed  to  take  effect  * 'from  and  after  its  passage,''  or  *'from 
and  after  the  day  of  its  passage,"  this  day  is  to  be  excluded  in  the  compu- 
tation. 

'  The  fiction  which  gave  to  statutes  a  retroactive  effect  by  relation  to 
the  beginning  of  the  session,  has  very  generally  been  substituted  by  pro- 
visions fixing  the  time  of  their  going  into  operation  at  the  day  of  passage  or 
some  determinate  or  ascertainable  time  thereafter.  As  to  this,  however,  the 
states,  when  their  respective  provisions  are  compared  with  one  another,  pre- 
sent a  great  diversity  of  regulations.  See  Stimson's  Amer.  Statute  I^aw,  \\ 
308,  1040. 

*  As  to  ear  poid  facto  laws,  see  ante^  pp.  408.  409.  As  to  laws  impairing  the 
obligation  of  cx>ntracts,  see  ante,  pp.  413^—423. 

^  Constitutions  and  statutes  **are  constrned  to  operate  prospectively  only, 
unless,  on  the  face  of  the  instrument  or  enactment,  the  contrary  intention 
is  manifest  be^ond  reasonable  question.''  Cliew  Hung  v.  U.  S..  5  Sup.  Ct 
Rep.  255,  266  (1884);  ShrevepoH  v,  Ck>le,  129  U.  a  36,  43  (1888). 
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A  retrospeciiTe  stataie  affeeting  and  ^3>^nging  Tested  rights,  is 
very  generally  eoDsidered,  in  this  ooiuitry,  as  foanded  on  uncon* 
stitntional  principles,  and  consequently  inoperatiTe  android  (a). 
Bat  this  doctrine  is  not  nnderstood  to  apply  to  remedial  statutes, 
wEich  may  be  of  a  r^rospeetiTe  natnre,  provided  thej  do  not  im- 
pair contracts,  or  disturb  absolnte  Tested  rights,  and  only  go  to 
confirm  rights  already  existing,  and  in  fortheranoe  of  the 
remedy,  by  coring  defects,  and  adding  to  the  means  of 
*  enforcing  existing  obligations  (6).  Snch  statutes  have  [  *  456  ] 
been  held  valid,  when  clearly  just  and  reasonable,  and 
conducive  to  the  general  welfare,  even  though  they  might  operate 
in  a  degree  upon  existing  rights,  as  a  statute  to  confirm  former 
marriages  defectively  celebrated,  or  a  sale  of  lands  defectively 
made  or  acknowledged^  The  legal  rights  affected  in  those  cases 
by  the  statutes,  were  deemed  to  have  been  vested  subject  to  the 
equity  existing  against  them,  and  which  the  statutes  recognized 
and  enforced  (c).  But  the  eases  cannot  be  extended  beyond  the 
circumstances  on  which  they  repose,  without  putting  in  jeopardy 
the  energy  and  safety  of  the  general  principle  (<*).* 

Taylor's  Elements  of  the  Civil  Law,  168.     Code,  1,  14,  7.     Braeton,  1.  4,  fo.  228. 
Code  Napoleon,  art.  2. 

(rt)  Tennessee  Bill  of  Rights,  art.  20.  Netc  Hampshire  BiJJ  of  Rights,  art.  23. 
Osborne  «.  Hnger,  1  Bag,  179.  Ogden  r.  Blackledge,  2  Cranch,  272.  Bed- 
ford .v.  Shillingr  4  Serg,  dt  RarrU,  401.  Duncan,  J.,  in  Eakin  r.  Ranb,  32 
Ibid,  36.'^-372.  Society  t;.  Wheeler,  2  Oailison,  105.  Washington,  J.,  in 
Society  for  Propagating  the  Gospel  v.  New  Haven,  8  Wheaton,  493.  Merrill 
V.  Sherbame,  1  Nero  Hampshire  Rep.  199.  Ward  v.  Barnard,  1  Aiken,  121. 
BniQSwick  r.  Litchfield,  2  Oreenleaf  28.  Proprietors  r.  Ken.  Pur.  Ibid,  275. 
Story,  J.,  in  Wilkinson  t?.  Leland,  2  Peters'  U.  S.  Rep.  657,  668.  Lewis  v. 
Brackenbridge,  1  Blackford's  Jnd,  Rep.  220.  Jones  v,  Wotten,  1  Harrington 
Del.  B.  77.     Forsyth  v.  Marbury,  R,  M,  Charlton's  Rep.  333. 

(b)  Dunciin,  J.,  in  Underwood  v.  Lilly,  10  Serg,  *&  Rawle,  101.  .  Tate  v. 
Stooltzfoos,  IS  Ibid.  35.  Bleakney  v.  F.  &  M.  Bank,  17  Ibid.  64.  Hepburn 
V.  Curts,  7  Watls,  300.  Foster  v.  Essex  Bank,  16  Maes.  Rep.  245.  IxK»ke  i'. 
Dane,  9  Ibid,  360.  Townsend  v.  Townsend,  1  Peck's  Tenn.  Rep,  16, 17.  Ibid.  266. 
State  V,  Bermudez,  12  Louisiana  R,  355.  In  Patin  r.  Prejean,  7  Lout.  Rep, 
301,  it  was  admitted,  that  rights  acquired  under  a  contract  could  not  be 
affected  or  modified  by  a  subsequent  statute;  but  then  it  was  said  that  the 
means  of  enforcing  or  insuring  the  enjoyment  of  such  rights  might  be  ex- 
tended or  restricted  by  the  legislature,  as  circumstances  may  require.  This 
is  a  loose  and  dangerous  admission. 

(c)  Goshen  v,  Stonington,  4  Conn.  Rep.  209.  Wilkinson  i\  Inland,  2 
Peters'  U,  8,  Rep.  627.  Langdon  v.  Strong,  2  Vermont  Rep.  234,  Watson  v, 
Mercer,  8  Peters'  U.  8.  Rep.  88.     3  Story's  Com.  on  the  Constitution,  267. 

(d)  Retrospective  laws,  as  used  in  the  constitutions  of  Tennessee,  North 
Carolina,  and  Maryland,  mean  laws  impairing  the  obligation  of  contracts. 
1  Peek's  Tenn.  Rep.  17.     The  Supreme  Court  of  the  United  States,  in  Satter- 

•  There  is  one  important  class  of  statutes  which  are  prima  facie  retroactive; 
namely,  statutes  aftecting  procedure  merely.  No  principle  of  interpretation 
has  received  more  general  assent. 
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The  English  mle  formerly  was,  that  if  no  period  was  fixed  by 
the  statute  itself,  it  took  efiPect  by  relation,  from  the  first  day  of 
the  session  in  which  the  act  was  passed,  and  which  might  be 
some  weeks,  if  not  months,   before  the  act  received  the  rojal 

. U.      ^        •*  III  . 

lee  V.  Matthewson,  2  Peters^  413,  and  in  Watson  v.  Mercer,  Sibid.  110,  de- 
clared that  the  Constitution  of   the  United  States  did  not  prohibit  the 
states  from  passing  retrospective  laws,  divesting  antecedent  vested  rights  of 
property,  provided  such  laws  did  not  impair  the  obligation  of  contracts,  or 
partake  of  the  character  of  ex  post  /acto'laws.    The  same  dccti-inc  was  de- 
clared by  the  chief  justice  of  the  United  States,  in  Charles  River  Bridge  r. 
Warren  Bridge,   11  Peters,  539,540.     But  though  the  Constitution  of  the 
United  States  does  not  reach  such  state  laws,  they  remain  nevertheless,  to 
be  in  most  cases,  strongly  condemned  as  being  contrary  to  right  and  jastice. 
It  seems  to  be  settled,  as  the  sense  of  the  courts  of  justice  in  this  country, 
that  the  legislature  cannot'pass  any  declaratory  law,  or  act  declaratory  of  what 
the  law  was  before  its  passage,  so  as  to  give  it  any  binding  weight  with  the 
courts.     It  is  only  evidence  of  the  sense  of  the  legislature  as  to  the  pre- 
existing law.     (See  the  case  of  the  acts  alluded  to,  post,  vol.  2,  p.  23,  24.) 
The  powers  of  government  in  this  country  are  distributed  in  departmenta, 
and  each  department  is  confined  within  its  constitutional  limits.  The  power 
that  makes,  is  not  the  x>ower  to  construe  the  law.    That  latter  trust  beloD^ 
to  the  judicial  department  exclusively.    Kent,  Ch.  J.,  in  Jackson  v.  Phelps, 
3  Caines,  69.     Ogden  v.  Blackledge,  2  Cranch,   272.      Jones  i?.  Wootten,  1 
Harrington  Del.  B.  77.  When  Lord  Bacon  composed  his  admirable  aphorisms 
De  Fontibus  Juria,  he  assumed  the  proposition  that  declaratory  statutes  com- 
municated an  interpretation  that  was  as  efficacious  as  if  it  had  been  con- 
temporary with  the  passage  of  the  statute.     But  in  his  age,  the  partition  of 
power  among  departments  was  not  accurately  understood,  or  precisely  de- 
fined, or  constitutionally  limited;  and  he  held,  notwithstanding,  that  they 
ought  not  to  be  passed,  except  in  cases  in  which  a  retrospective  operation  to 
a  statute  would  be  just — leges  declaratorias  ne  ordinato,  nisi  iw^sibus,  ubi  leges 
cum  jitstUia  relrospicere  possint.     Bacon* s  Works,  vol.  7,  450,  Aphorism,  51. 

Wilberforce  says,  ''That  statutes  which  do  not  interfere  with  the  rights  of 
parties,  but  merely  regulate  the  practice  and  procedure  of  the  courts,  arr  re- 
troactive."    Statute  Law,  p.  166. 

Maxwell,  commenting  on  this  point,  concludes  thus:  ^"The  general  prin- 
ciple, indeed,  seems  to  be  that  alterations  in  procedure  are  always  retrospec- 
tive, unless  tiliere  be  some  good  reason  against  it."  Interpretation  of  Sta- 
tutes, p.  271. 

Sedgwick  says:  ''Some  cases  have  held  that  procedure  in  cases  pending  at 
the  passage  of  a  new  practice  act,  or  the  adoption  of  a  new  code,  must  be 
governed  by  the  old  law.  But  the  weight  of  authority  is  undoubtedly  the 
other  way.  A  statute  regulating  procedure  acts  retrospectively,  so  far  as  tj 
control  proceedings  in  pending  cases."    p.  161,  n.  a. 

The  case  of  Larkin  v.  Saflfrans,  1)  Fed.  Rep.  147  (1883),  fVirnishes  a  good 
example  of  the  application  of  the  rule.  This  was  an  action  of  ejectment  in 
the  Circuit  Court  of  the  Western  District  of  Tenn.,  brought  in  that  court 
under  the  questionable  authority  of  a  subsisting  law.  While  the  action  was 
pending,  however,  a  statute  passed  conferring  on  the  court  jurisdiction  in 
such  oases.  On  motion  for  a  new  trial  for  want  of  jurisdiction,  it  was  held, 
that  if  the  act  under  which  the  suit  was  brought  did  not  give  jurisdiction, 
the  act  passed  before  its  conclusion  did.  In  his  opinion,  Hammond,  J., 
speaks  of  the  "beneficient  principle,  *  *  *  pervading  the  authorities  every- 
wherC)  namely,  that  statutes  are,  in  the  absence  of  directions  to  the  oontrarr, 
retroactive  in  their  operation,  wherever  they  are  remedial,  as  where  they 
create  new  remedies  for  existing  rights."  *  *  *    pp,  152,  153. 
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BODctiou,  ur  even  before  it  had  been  iutrodnoed  into  E 
meat  (a).  This  was  aa  eztraordinary  iostance  of  the  do 
of  relation,  working  gross  injnstico  and  sbeardity;  and  y 
find  the  rule  declared  and  nniformly  adhered  to,  from  thi 
o(  Hen.  YL  (d)  All  the  judges  agreed,  in  the  case  of  Par 
T.  Strange,  in  the  6th  Edw.  Yt  (c)  that  the  tttatnte  was 
acfloanted  in  law  a  perfect  act  from  the  first  A&y  of  the 
fiffisioD;  aad  all  persons  *were  to  be  panished  for  an  [  * 
offence  doae  against  it  after  the  first  day  of  the  sessioD, 
nolefla  a  certaih  time  was  appointed  when  the  act  shonl< 
effect  In  the  case  of  The  King  t.  Tkuraton  (d),  this  docti 
carrying  a  statnte  back  by  relation  to  the  first  day  of  the  se 
Ksa  admitted  in  the  E.  B.;  thoogh  the  consequence  of  it  ^ 
render  ftn  act  mnrder,  which  would  not  have  been  ao  witboni 
relation.  The  case  of  the  Attomey-Qeneral  v.  Panter  i 
BQother  strong  instance  of  the  application  of  this  rigoroi 
nnjnst  rule  of  the  common  law,  even  at  so  late  and  enligl 
a  period  of  the  law  as  the  year  1772.  An  act  for  laying  e 
on  the  exportation  of  rice  thereafter  to  be  exported,  receivi 
royal  assent  on  the  29tb  of  Jane,  1767^  and  on  the  10th  of 
of  that  year,  the  defendants  had  exported  rice.  Aft«r  t 
passed,  a  dnty  of  115  pounds  was  demanded  upon  the  pri 
portation,  and  it  was  adjudged  in  the  Irish  Cotirt  of  Exct 
to  be  payable.  The  canse  was  carried  by  appeal  to  the  I 
House  of  Lords,  on  the  gronnd  of  the  palpable  injutttice  o: 
ishiog  the  party  for  an  act  innocent  and  lawful  when  j 
done;  but  the  decree  was  affirmed,  npon  the  opinion  of  the  I 
judges,  that  the  statute,  by  legal  relation,  commencml  fro 
first  day  of  the  session.  The  K.  K  albo,  in  Latle»»  r.  Holm 
eonmdered  the  mle  to  be  too  well  settled  to  be  abaken,  an 
the  court  could  not  take  notice  of  the  great  hardship  of  tb< 
The  Toice  of  reason  at  last  prerailed;  and  by  tb«  statotA 
Gea  m.  ch.  13,  it  was  declared,  that  statates  are  to  have 
only  from  the  time  they  receive  the  royal  ament,  and  Ihn  I 
rale  was  abolished,  to  use  the  words  of  the  statate,  by  rrni 
"its  great  and  manifest  injiutioa" 

la)  4  /uf.  S5. 

{b)  33  Hen.  VI.  IS.     Bn  ExprnUin  dd  TVnu,  7a. 
(e)  1  PloK.  79. 
«|  1  Ut.  Brp.  81. 

U)  S  Bto.  p.  C.  oKt,  (y)  4  Trrm  ttrp.  Om, 
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There  is  a  good  deal  of  hardship  in  the  rale  as  it  now  stands, 
both  here  and  in  England ;  for  a  statute  is  to  operate  from 
[*  458  ]  the  very  day  it  passes,  if  the  law  itself  does  not  ^establish 
the  time.     It  is  impossible,  in  any  state,  and  particularly 
in  snch  a  wide-spread  dominion  as  that  of  the  United  States,  to 
have  notice  pf  the  existence  of  the  law,  nntil  some  time  j^r  it 
has  passed.     It  would  be  no  more  than  reasonable  and  just,  that 
the  statute  should  not  be  deemed  to  operate  upon  the  persons  and 
property  of  individuals,  or  impK)se  pains  and  penalties  for  acts 
done  in  contravention  of  it,  until  the  law  was  duly  promulgated. 
The  rule,  however,  is  deemed  to  be  fixed  beyond  the  power  of 
judicial  control,  and  no  time  is  allowed  for  the  publication  of  the 
law  before  it  operates,  when  the  statute  itself  gives  no  time. 
Thus  in  the  case  of  the  brig  Ann  (a),  the  vessel  was  libelled  and 
condemned  for  sailing  from  Newburyport,  in  Massachusetts,  on 
the  12th  of  January,  1808,  contrary  to  the  act  of  Congress  of  the 
9th  of  January,  1808,  though  it  was  admitted  the  act  was  not 
known  in  Newburyport  on  the  day  the  brig  sailed.     The  court 
admitted  that  the  objection  to  the  forfeiture  of  the  brig  was 
founded  on  the  principles  of  good  sense  and  natural  equity;  and 
that  unless  such  time  be  allowed  as  would  enable  the  party,  with 
reasonable  diligence,  to  ascertain  the  existence  of  the  law,  an  in- 
nocent man  might  be  punished  in  his  person  and  property,  for  an 
act  which  was  innocent,  for  aught  he  knew,  or  could,  by  possi- 
bility, have  known,  when  he  did  it  {by 

The  Code  Napoleon  (c)  adopted  the  true  rule  on  this  subject. 
It  declared,  that  laws  were  binding  from  the  moment  their  pro- 
mulgation could  be  known,  and  that  the  promulgation  should  be 
considered  as  known  in  the  departmeutof  the  imperial  residence 
one  day  after  that  promulgation,  and  in  each  of  theother 
[  *  459  ]  departments  of  the  French  empire,  *  after  the  expira- 
tion of  the  same  space  of  time,  augmented  by  as  many 
days  as  there  were  distances  of  twenty  leagues  between  the  seat 

(a)  1  OalH9ony  62. 

{h)  Jadge  Livingston,  in  1810,  held  that  the  embargo  law  of  December. 
1807,  did  not  operate  upon  a  vessel  which  sailed  from  Georgia  on  the  15th 
January,  1806,  before  notice  of  the  act  bad  arrived.     1  Paine's  Bfp.  23. 

ic)  Art.  1. 

^  A  snbject  of  the  Chinese  Empire  who  was  on  his  return  to  the  Umte<l 
States  when  the  Chinese  Exclusion  Act  of  Oct;;ber  1,  1888.  was  passed,  was 
prevented  from  landing,  on  the  ground  thst  that  act  was  expressed  to  take 
effect  fh>m  and  after  its  passage.  In  re  Chae  Chan  Ping,  '3ii  Fed.  Kep.  431, 
432  (1688). 
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of  government  and  the  plaoe.  The  New  York  Kevised  Statutes  (a) 
have  also  declared  the  very  equitable  rule,  that  every  law,  unless 
a  different  time  be  prescribed  therein,  takes  effect  throughout  the 
state,  on,  and  not  before,  the  20th  day  after  the  day  of  its  final 
passage  (6).' 

If  the  statute  be  constitutional  in  its  character,  and  has  duly 
gone  into  operation,  the  next  inquiry  is  respecting  its  meaning; 
and  this  leads  us  to  a  consideration  of  the  established  rules  of 
construction,  by  which  its  sense  and  operation  are  to  be  under- 
stood. 

Acts,  Public  and  Private. — There  is  a  material  distinction 
between  public  and  private  statutes,  and  the  books  abound  with 
cases  explaining  this  distinction  in  its  application  to  particular 
statutes.  It  is  sometimes  difficult  to  draw  the  line  between  a 
public  and  private  act,  for  statutes  frequently  relate  to  matters 
and  things  that  are  partly  public  and  partly  private.  The  most 
comprehensive,  if  not  the  most  precise  definition  in  the  English 
books  is,  that  public  acts  relate  to  the  kingdom  at  large,  and  pri- 
vate acts  to  certain  individuals,  or  to  particular  classes  of  men  (c). 
Generally  speaking,  statutes  are  public;  and  a  private  statute  may 
rather  be  considered  as  an  exception  to  a  general  rula  It  oper- 
ates upon  a  particular  thing  or  private  persons.  It  is  said  not  to 
bind  or  include  strangers  in  interest  to  its  provisions,  and  they 
are  not  bound  to  take  notice  of  a  private  act,  even  though  there 
be  no  general  saving  clause  of  the  rights  of  third  persona  This 
is  a  safe  and  just  rule  of  construction ;  and  it  was  adopted  by  the 
English  courts  in  very  early  times,  and  does  great  credit  to  their 
liberality  and  spirit  of  justice  (d).     It  is  supported  by  the  opinion 


(a)  Vol.  I.  157,  sec.  12. 
i)  By  the 


lb)  By  the  Revised  Statutes  of  Massachusetts  in  1835,  ifc  is  the  30th  day  after, 
and  by  the  constitution  of  Mississippi,  as  declared  in  1833,  it  is  60  dayH  there- 
after. 

(c)  Dwarris  on  Statutes,  629. 

(rf)  37  fl«i.  VI.  15.  Bro.  Parliameniy  pi.  27.  BoswelVs  casey  25  and  2G 
Efita.  cited  in  Barrington^s  case,  8  Co.  138,  a. 

*  This  is  still  the  rule  in  New  York.  It  having  been  for  many  years  the 
practice  in  that  State  for  the  legislature  to  incorporate  in  such  acts  as  were 
intended  to  have  immediate  operation  the  section,  **Th!s  act  shall  takeeflbct 
immediately,"  or  some  equivalent  section,  it  was  held  that  the  provision, 
'*fl/3fer  the  passage  of  this  ad  all  property,**  &c.,  did  not  signify  that  the  act 
should  at  once  take  eflTect.  Matter  of  Howe,  48  Hun.  235  (1888).  It  seems 
that  the  passage  of  an  act  may  be  held  to  include  the  lapse  of  the  time  which 
mast  ordinarily  expire  before  an  act  can  go  into  ox>eratioD.  Harding  r.  The 
People,  10  Col.  387,  392  (1887). 
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of  Sir  Matthew  Hale,  in  I/ucy  y.  Leviriffton  (a),  where  he  lays  down 
the  rule  to  be,  that  though  eTery  man  be  so  far  a  party  to  a  pri- 
vate act  of  Parliament,  as  not  to  gain-say  it,  yet  he  is  not 
BO  far  a  party  as  to  give  np  his  interest  To  take  the 
[  *  460  ]  *  case  stated  by  Sir  Matthew  Hale,  suppose  a  statnte  re- 
cites, that  whereas  there  was  a  controversy  concerning 
land  between  A.  and  B.,  and  enacts  thai  A,  shall  enjoy  it,  this 
would  not  bind  the  interest  of  third  persons  in  that  land,  because 
they  are  not  strictly  parties  to  the  aot,  but  strangers,  and  it  wonld 
be  manifest  injustice  that  the  statnte  should  affect  them.  This 
rule,  as  to  the  limitation  of  the  operation  of  private  statutes,  was 
adopted  by  the  Supreme  Court  of  New  York,  and  afterwards  by 
the  Court  of  Errors,  in  Jackson  v.  Catlin  (b).  It  is  likewise  a  gen- 
eral rule,  in  the  interpretation  of  statutes  limiting  rights  and  in- 
terests, not  to  construe  them  to  embrace  the  sovereign  power  or 
government,  unless  the  same  be  expressly  named  therein,  or  in- 
tended by  necessary  implication  (c).     There  is  another  material 

(a)  1  Vent.  175. 

(b)  2  Johns,  Rep,  263.     8  John».  Rep.  520,  S.  C. 

(c)  1  Blacks.  Oqjn.  261.     Omyn^s  Dig.  tit.  Parliament,  R  8.     TheKiogf. 
Allen,  15  EasA^  33:^.     The  King  r.  Inhabitants  of  Cumberland,  6  Term,  194. 
Story,  J.,  2  Mason* 8  Rep.  314.     Commonwealth  v.  Baldwin,  1  WaWs  Pin.  R. 
54.     The  People  v,  Rossiter,  4  Ooweuj  143.     United  States  v.  Hewes,  U.  S.  D. 
C.  for  Pennsylvania,  February,  1840.     In  cases  of  grants  by  the  king  in  nr- 
tne  of  his  prerogative,  the  old  rule  was  said  to  be,  that  nothing  passed  with- 
out clear  and  determinate  words,  and  the  grant  was  construed  most  strongly 
against  the  grantee,  though  the  rule  was  otherwise  as  to  private  grants. 
Stanhope's  case,  Hob.  243.     Turner  and  Atkyns  B.  Hard,  309.     Bro.  Abr. 
Patent,  pV.  62.     2  Blacks,  Comm.  347.     Bat  the  rule  was  and  is  to  be  taken 
with  much  qualification,  and  applied  to  doubtful  cases,  where  a  choice  is 
fairly  open  without  any  violation  of  the  apparent  objects  of  the  grant  This 
was  the  doctrine  in  Sir  John  Molyne's  case,  (6  Co.  5,)  where  it  was  held  that 
the  king's  grant  should  be  taken  beneficially  for  the  honor  of  the  king,  and 
the  relief  of  the  subject,  and  Lord  Coke  observed  in  that  case  on  the  gravity 
or  wisdom  of  the  ancient  sages  of  the  law,  who  construed  the  king's  grants 
beneficially  so  as  not  to  make  any  strict  or  literal  construction  in  subversion 
of  such  grants.     He  also  observed  in  his  commentary  on  the  statute  of  quo 
warranto,  (18  Ed,  1,  2  Inst,  496,  497,)  that  the  king's  patents,  not  only  of 
liberties,  but  of  lands,  tenements,  and  other  things,  should  have  no  strict  or 
narrow  interpretation  for  the  overthrowing  of  them;  but  a  liberal  and  &voar- 
able  construction  for  the  making  of  them  available  in  law,  usque  ad  pUnHu- 
dinem  for  the  honor  of  the  king.     And  it  was  always  conced^  in  the  cases, 
that  if  the  grant  was  declared  to  be  made  ex  certa  seieniia  et  mero  motu,  tbey 
were  to  be  construed  beneficially  for  the  grantee,  according  to  the  intent  ex- 
pressed in  the  grant,  and  according  to  the  common  understanding  and  pro- 
per signification  of  the  words,    Alton  Wooden  case,  10  Co.  40,  6.     In  the  case 
of  Sutton's  Hospital  (10  Co.  27,)  the  dpctrine  was  that  a  gnint  for  a  charit- 
able purpose,  is  taken  most  favorably  for  the  object,  and  that  the  usual  inci- 
dents to  a  corporation  are  held  to  be  tacitly  annexed  to  the  charter. 

And  if  the  royal  grant  was  not  in  a  case  of  mere  bounty  or  donation,  but 
one  founded  upon  a  valuable  consideration,  the  stem  rule  never  applies,  and 
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distinciion  in  rdspect  to  publio  and  private  statutes.  The  courts 
of  justice  are  bound,  ex  officioj  to  take  notice  of  public  acts  with- 
out their  being  pleaded,  for  thej  are  part  of  the  general  law  of 
the  land,  which  aU  persons,  and  particularly  the  judges,  are  pre- 
sumed to  know.  Public  acts  cannot  be  pat  in  i8su9  by  plea. 
Nul  Uel  recordy  cannot  be  pleaded  to  a  public  statute;  the  judges 
are  to  determine  the  existence  of  them  from  their  own  knowl- 
edge (a).  Bat  they  are  not  bound  to  take  notice  of  private  acts, 
unless  they  be  spedaUy  pleaded,  and  shown  in  proof,  by  the  party 
claiming  the  effect  of  them.  In  England  the  existence  even  of  a 
private  statute  cannot  be  put  in  issoe  to  be  tried  by  a  jury,  though 
this  may  be  done  in  New  York  under  the  Bevised  Statutes  (&)« 

Bules  for  the  Interpretation  of  Statutes.— The  title  of  the 

act,  and  the  preamble  to  the  act,  are,  strictly  speaking,  no  parts 
of  it.*  They  may  serve  to  show  the  general  scope  and  purport  of 
the  act,  and  the  inducements  which  led  to  its  enactment  They 
may,  at  times,  aid  in  the  construction  of  it  (c) ;  but  generally  they 
are  very  loosely  and  carelessly  inserted,  are  not  safe  expositors  of 
the  law.  The  title  frequently  alludes  to  the  subject  matter  of 
the  act  only  in  general  or  sweeping  terms,  or  it  alludes  only  to  a 
part  of  the  multifarious  matter  of.  which  the  statute  is  oompofted."^ 

the  grant  is  expounded  as  a  private  grant,  favotirable  for  the  grantee,  or 
rather  according  to  its  fair  meaning,  for  the  grant  is  a  contract.  8ee  a  dear 
and  fall  view  ot  the  ancient  law  on  the  oonstmction  of  royal  gninu,  by  Mr. 
Jostice  Story,  in  his  opinion  in  Charles  RiTer  Bridge  v.  Warren  Bridge,  11 
PetoTB,  689—598.    See,  also,  infra,  vol.  2,  556. 

In  addition  to  the  restrictions  which  the  oommon  law  has  impomd  upon 
the  operation  of  private  statutes,  they  are  nsoally  laid  under  sp«K;ial  clie^rks 
by  legislative  rales,  or  by  law,  as  to  the  notice  requisite  beii>re  a  private  bill 
can  be  introduced.  The  constitution  of  New  York,  (art  7,  sec,  9,)  Tfi\uirtm 
the  assent  of  two-thirds  of  the  members  elected  to  each  house,  to  every  bill 
appropriating  public  monies  or  property  for  private  purposes.  8r>,  the  Ifgiif- 
lature  of  North  Carolina  is  prohibited  by  their  constitution  as  amend«;(l  in 
J83^  from  passing  any  private  law,  without  thirty  days  previous  notice  of 
application  for  the  law. 

{a)  The  Prince's  case,  8  Co.  28,  a. 

(b)  Dwarris  on  Statutes,  637.     Trotter  tr.  Mills,  6  Wend^tl,  h\n, 

(c)  Sutton's  Hospital,  10  Co.  23,  24,  b.  Bonlton  v.  Bull,  2  H.  B1a^;ks,  463. 
500. 

•  InU.  8.  V.  Church  of  the  Holy  Trinity,  36  Fed.  Rep.  303,  304  M^>'>-j.  iYm 
court  refused  to  resort  to  the  title  of  the  act  of  Feb.  26.  \^'<>  (*z:i  Htat,  at  L. 
;{32),  entitled  ''An  act  to  prohibit  the  importation  and  immigratfim  of  for- 
eigners and  aliens  under  oootiact or  agreement  to  perform  laU^r  in  th#;  L'nited 
States,*'  in  order  to  exempt  from  the  penalty  imposed  by  sai^l  a#rt  a  ri«li((foij«« 
corporation  which  had  ensssged  ao  alien  raiding  in  England  to  Cf;me  over 
and  take  charge  of  its  ehufch  as  pastor. 

"The  constitutions  ofmost  of  the  states  now  contain  the  provlsl^m.  that 
every  law  shall  embiace  but  one  otjeet  and  that  shall  be  expreMed  in  tb6 
titie. 
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The  title,  as  it  was  observed  in  United  States  y.  Fish- 
[  *  461  ]  er(a),  when  taken  in  connection  with  other  parts,  may  *a8- 
sist  in  removing  ambiguities  where  the  intent  is  not  plain ; 
for  when  the  mind  labours  to  discover  the  intention  of  the  legis- 
lature, it  seizes  everything,  even  the  title,  from  which  aid  can  be 
derived.  So  the  preamble  may  be  resorted  to  in  order  to  ascertain 
the  inducements  to  the  making  of  the  statute;  but  when  the  words 
of  the  enacting  clause  are  clear  and  positive^  recourse  must  not 
be  had  to  the  preamble"  Notwithstanding  that  Lord  Coke  (b) 
considers  the  preamble  as  a  key  to  open  the  understanding  of  the 
statute,  Mr.  Barrington,  in  his  Obeervationa  on  the  StatiUes  (e), 
has  shown,  by  many  instances,  that  a  statute  frequently  recites 
that  which  is  not  the  real  occasion  of  the  law,  or  states  that  doubts 
existed  as  to  the  law,  when,  in  fact,  none  had  existed.  The  true 
rule  is,  as  was  declared  by  Mr.  J.  Buller,  in  Creepigny  v.  Wit- 
tenoom  (d),  that  the  preamble  may  be  resorted  to  in  restraint  of 
the  generality  of  the  enacting  clause,  when  it  would  be  incon- 
venient if  not  restrained,  or  it  may  be  resorted  to  in  explanation 
of  the  enacting  clause,  if  it  be  doubtful.  This  is  the  whole  extent 
of  the  influence  of  the  title  and  preamble  in  ibo  construction  of 
the  statute.  The  true  meaning  of  the  statute  is  generally  and  pro- 
perly to  be  sought  from  the  body  of  the  act  itself.  But,  such  is 
the  imperfection  of  human  language,  and  the  want  of  technical 
skill  in  the  makers  of  the  law,  that  statutes  often  give  occasion 
to  the  most  perplexing  and  distressing  doubts  and  discussions, 
arising  from  the  ambiguity  that  attends  them.  It  requires  great 
experience,  as  well  as  the  command  of  a  perspicuous  diction,  to 
frame  a  law  in  such  clear  and  precise  terms  as  to  secure  it  from 
ambiguous  expressions,  and  from  all  doubt  and  criticism  upon  its 
meaning.  . 

It  is  an  established  rule  in  the  exposition  of  statutes,  that  the 
intention  of  tl^e  lawgiver  is  to  be  deduced  from^a  view  of 
[  *  462  ]  the  whole,  and  of  every  part  of  a  statute,  taken  and  ♦com- 
pared together  (e).     The  real  intention,  when  accurately 


(a)  2  Cranchy  386. 
lb)  Co.  Liit  79,  a. 

[c)  P.  300. 

[d)  4  Term,  Rep.  793. 
\c)  Co.  Lin,  381  a.     Marshall,  Ch.  J.,  12  Whenttm,  332. 

'^  The  operation  of  an  act  is  not  to  be  restrained  by  the  preamble  whei*» 
the  meaning  is  clear,  bnt  where  the  meaning  isambignous,  the  preamble  may 
be  resorted  to  to  explain  it.     Tripp,  r.  Goff,  15  R.  I.  299,  300  (1886). 
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asoertAined  will  always  prevail  orertlieliiefal  sense  of  terms  (a) 
Scire  legeSf  non  hoc  est  verba  eamm  fenere  wed  rtm  ae pot^tiahim. 
and  the  reason  and  intention  of  the  lawgiTer  will  eontzoi  the  strict 
letter  of  the  law,  wh«i  the  latter  would  lead  to  palpable  in jnsdce, 
contradiction  and  absnrditr.  This  was  the  doctrine  of  Modes- 
tinns,  ScsBYola,  Panlns,  and  TJlpianns,  the  most  illostnoos  eom- 
mentators  on  the  Boman  law  (5  j.  Wh«i  the  words  are  not  ex- 
plicit, the  intention  is  to  be  collected  from  the  context,  from  the 
occasion  and  necessity  of  the  law,  from  the  mischief  felt,  and  the 
objects  and  the  remedy  in  view;  and  the  intention  is  to  be  taken 
or  presnmed,  according  to  what  is  consonant  to  reason  and  good 
discretion  (c).  These  mles,  by  which  the  sages  of  the  law,  ac- 
cording to  Plowden  (d),  have  ever  been  guided  in  seeking  for  tho 
intention  of  the  legislature,  are  maxims  of  soond  interfnretation, 
which  have  been  accamnlated  by  the  experience,  and  ratified  by 
the  approbation  of  ages. 

The  words  of  a  statute,  if  of  common  use,  are  to  be  taken  in 
their  natural  and  ordinary  signification  and  import  (e)  ;  and  if 
technical  words  are  used,  they  are  to  be  taken  in  a  technical 
sense  ;  unless  it  clearly  appears  from  the  context  or  other  parts 
of  the  instrument  that  the  words  were  intended  to  be  applied  dif- 
ferently from  their  ordinary  or  tbeir  l^gal  acceptation  (/  ).  The 
current  of  authority  at  the  present  day,  said  Mr.  Justice  Bron- 
son  (9),  is  in  favor  of  reading  statutes  according  to  the  natural 
and  most  obvious  import  of  the  language  without  resorting  to 
subtle  and  forced  constructions,  for  the  purpose  of  either  limit- 
ing "  or  extending  their  operation.     A  saving  clause  in  a  statute 

(<i\  Thampmn^  Ch.  J.,  in  the  People  v.  Utica  In&  Co.,  15  Johmon,  380. 
Whitney  v,  Whitney,  14  Mam,  B.  92 

(6)  Dig.  1,  3,  17.     Ibid,  lib.  27.  1,  13,  2. 

{c\  10  Ck).  57,  6.  Pl4i\Dd,  10,  57,  350,  363.  Eyre,  Ch.  J.,  in  Boulton  f. 
Bull,  1  H.  Blacks.  499.     Marshall,  Ch.  J.,  9  Wheaion,  189. 

{<i\  Pfowd,  205. 

{e)  Marshall,  Ch.  J.,  1  Wheaion,  326. 

if)  Certainty  tfl^a  certain  intent  in  general,  is  ordinarily  snfficientin  the 
oonstroction  of  statntes.  The  words  are  to  be  taken  in  the  sense,  say  the 
jndges  in  Vermont,  that  would  convey  the  meaning  required,  to  all  men  of 
ordinary  discernment  alike,  and  that  may  be  called  certain  without  recurring 
to  possible  facts  which  do  not  appear.  Fairlee  v,  Corinth,  9  Vermont  Rep. 
269. 

ig)  20  Wendell,  561. 

"  Nevertheless,  where  the  intent  is  less  general  than  the^rms,  they  must, 
when  applied,  be  correspondingly  restricted.  In  the  work  of  statutory  con- 
stmctiou,  no  consideration  is  more  useful  than  this,  and  none  leads  to  a  more 
artful  elaboration  of  subordinate  rules.     Of  these  rules,  there  is  one  which, 
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is  to  be  rejected,  wbsn  it  is  directly  repngDJant  to  the  purview  or 

owing  to  ite^raat  artificiality  and  frequent  applicability,  here  merits  farther 
explanation. 

The  legislator  labors  under  peculiar  difficulty  when  he  attempts,  by  the 
terms  of  an  act,  to  mark  out  its  scope.  Before  him  is  a  field  of  poesible  ap- 
plication, wherein  some  things  are  seen  clearly,  some  dimly,  and  some  not 
«t  all.  Lest  anything  in  the  design  should  be  omitted  from  the  declaration, 
'he  specifies  the  persons,  places,  things,  means,  or  methods  which  are  more 
prominently  in  view,  and  designates  the  rest  by  some  such  expression  as 
*^  all  others  whatsoever. ''  This  expression  is  needlessly  indefinite.  For  the 
thought  is  fully  expressed  by  ending  the  specification  with,  for  example, 
*'  like  persons,''  or  simply  **  the  like.'*  Bat  an  endeavor  to  express  all  that 
is  even  vaguely  contemplated,  and  a  desire,  perhaps,  to  use  words  of  certain 
interpretation,  lead  to  terms  that  surpass  the  thought  in  fullness.  Interpre- 
tation is  tht^refore  guided  by  the  fact,  that  there  may  be  more  in  legislative 
•designatiom  than  itsframer  oontemplated.  Beyond  all  that  he  had  definitely 
<or  indefinitely  in  mind,  but  not  beyond  the  sweep  of  his  description,  there 
may  be  many  things ;  and  it  is  for  the  court  to  see  that  no  excess  of  expres- 
sion shall  affect  them  unintentionally.     Hence  tho  rule  that — 

Whert  A  8pec{flcaiion  of  particulars  euiminatea  in  a  general  expremon,  they  limii 
the  application  of  this  expression  to  such  further  particulars  as  are  of  their  owh  gen- 
eral order. 

However  artificial  this  rule  may  appear  to  be,  it  relates  to  any  inquiry  ^vith 
which  interpretation  cannot  dispense.  Even  where  the  more  general  ex- 
pression is  limited,  not  by  preceding  specifications  only,  but  as  well  by  its 
own  express  sig^nificance,  to  particulars  like  the  ones  specially  deaiguated, 
it  is  nevertheless  necessary  to  ascertain  what  particulars  are  like  these.  For 
example,  if  mention  of  milkmen,  bakers  and  hucksters  be  followed  by  the  ex- 
pression, **and  all  others  in  like  employment,''  we  must  necessarily  ascertain 
who  are  employed  like  the  classes  named.  The  great  difficulty  in  applviog 
the  foregoing  rule  is  therefore  met  even  where  the  rule  does  not  apply.  Con- 
sequently, many  of  the  reasonings  and  illustrations  bearing  upon  its  appli- 
cation have  an  importance  more  general  than  its  own.  But  we  shall  find  that, 
owing  to  faulty  legislative  expression,  there  is  necessity  for  its  very  general 
employment. 

In  a  recent  case  the  mischief  which  called  for  the  legislation  in  question 
was,  that  the  municipal  officers  of  New  York  City,  in  conjunction  with  their 
accomplices,  embezzled  its  funds,  and  hindered  recovery  by  exerting  their 
influence  in  the  city  and  county  government;  and  also  that  the  state  h»d  no 
such  interest  is  the  embezzled  funds  as  would  enable  it  t4>  maintain  an 
action  to  recover  them.  To  provide  a  remedy,  there  was  passed  an  act  vest- 
ing in  the  state,  upon  its  bringing  suit,  if  not  previously  vested  in  the  .same, 
**all  the  money,  funds,  credits  and  property  sued  for."  Relying  on  the  gen- 
eral terra  * 'property,"  the  state  brought  suit  for  recovery  of  certain  lands 
which  it  alleged  the  defendants  had  wrongfully,  and  at  a  nominal  price, 
acquired  by  means  of  corrupt  influence  at  a  town  meeting.  But  the  court 
thought  that  the  special  terms  limite<l  the  general  term  to  an  application 
similar  to  their  own.  Its  decisiou  was  sustained  by  the  Court  of  AppeaK 
which  reasoned  as  follows:  *  It  is  to  be  observed  that  the  word  propertgfoi- 
lows  the  enumeration  of  specific  kinds  of  personal  property.  The  words  are 
*money.  funds,  credits  and  property.'  If  it  had  been  intended  that  the  stutnte 
should  have  applied  to  all  property,  real  and  personal,  ♦  *  *  these  general 
and  comprehensive  wonls  would  naturally  have  been  used.  The  word  pn)- 
perty,  associated  as  it  is  with  the  preceding  words  of  specific  description,  is 
to  be  construed  as  referring  to  property  of  the  same  general  kind  uith  that 
previously  enumerated,  upon  the  maxim  noscitvr  a  90ff'i«."  The  People  r. 
The  New  York  &  Manhattan  Beach  Railway  Co.  ct  a/.,  84  N.  Y.  Court  of 
Appeals,  565,  568  (1881). 

Under  a  statutory  provision,  that  the  county  courts  shall  have  jurisdiction 
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body  of  the  act,  and  oonld  not  stand  without  raidering  the  aei 

to  hear  and  determine  contests  of  election  of  all  other  coontr,  township  and 
precinct  officers,  *'and  all  other  officers  for  the  contesting  of  whose  eiection 
no  provision  is  made,"  proceedings  were  hegon  in  a  countj  conn  to  cantcst 
defendant's  election  to  the  office  of  major  of  an  incorporated  city.  That 
coart  dismissed  the  suit;  and  on  appeal,  the  Supreme  Coort  »id:  "The  ex- 
pression, *all  other  officers,'  must,  by  a  well  known  cancm  of  constrnction, 
refer  to  officera  of  the  same  grade  or  class.  That  the  office  of  mavor  of  an 
incorpomted  city  is  not  of  the  same  class  or  ij^ade  as  those  ennmerated  in 
the  first  branch  of  the  section,  needs  no  argument  to  demonstiate.**  Brash 
V.  Lemma,  77  III.  496,  498  (1875). 

On  similar  principles  it  has  been  decided  that  prorisions  relating  to  **anj 
tax  or  assessment,  or  other  order  orproceedingBi."  are  not  extendea  by  these 
general  terms  to  judgments  in  courts  of  law.  ^They  embrace  that  large  claaa 
of  cases  where  persons  act  by  special  authority  in  a  gmui-jndicial  capacity. 
The  words  tax  or  assessment,'  indicate  the  general  character  of  these  orden 
and  proceedinics."    Craft  v.  Smith,  6  Vroom  ^N.  J.),  3U2,  306,  307  .  1871  >. 

In  a  grant  of  power  to  remove  '*for  incompetency,  improper  conduct,  or 
other  cause  satisfactory  to  the  board,"  the  words,  ''other  cause,"  were  con- 
stroed  to  mean  **uther  like  cause,"  i.  c,  one  affecting  the  offioer*s  fitness  for 
the  office.  *^By  'other  cause,'  '  says  the  Court,  *'we  understand  other  kii^ 
dnd  canse,  showing  that  it  is  improper  that  the  incumbent  should  be  re- 
tained in  office.  If  the  board  should  attempt  to  remove  him  for  some  cause 
not  affecting  his  competency  or  fitness  to  discharge  the  duties  of  the  office, 
that  would  be  an  excess  of  power,  and  not  a  removal  within  the  statute." 
Stale  V.  McGarry,  21  Wise  496,  497,  498  (1867). 

A  charter  providing  that  a  corporation  shall  have  authority  to  ''purchase 
and  possess  lands,  tenements,  and  hereditaments,  and  personal  estate  of  anj 
kind  whatever,  *  *^  *  and  to  sell  and  dispose  of  the  same,"  does  not  grant 
to  the  corporation  the  power  to  assign  promissory  notes.  Mclntyre  r.  Ingra- 
ham,  35  Miss.  25,  39,  40  (1858). 

Likewise  the  role  was  applied  in  case  of  the  provision,  that  the  jurisdiction 
of  the  orphans'  courts  shall  embrace  *'  all  cases  within  their  respective  coun^ 
ties,  wherein  executors,  administrators,  guardians,  or  trustees  may  be  pos- 
sessed of,  or  are  in  any  way  accountable  for  real  or  personal  estate  of  a  de- 
cedent "  Under  this  provision  the  orphans'  ccurt  of  Philadelphia  county 
was  petitioned  to  cite  to  an  account  one  who,  by  wrongfully  taking  po»wes- 
sion  of  trust  funds,  had  made  himself  a  trustee  de  won  tort.  '*  At  first  view,'' 
said  Paxson,  J.,  delivering  the  opinion  of  the  Supreme  Court  of  Pennsyl- 
vania, **  this  language  seems  broad  enough  to  cover  this  case. « But  the  word 
'trustee,'  following  as  it  does  the  words  'executors,  administrators,  ai^d 
gnardian?,'  was  evidently  not  used  in  its  broad  sense,  but  relates  solely  to 
persons  acting  in  a  fiduciary  capacity  by  virtue  of  a  will  or  of  an  appoint- 
ment by  the  register,  or  orphans'  court  having  jurisdiction  of  the  estates  of 
deceased  persons."    Delbert's  Appeal  No.  2,  4  W.  N.  C.  291,  293  (1877V 

That  but  one  particular  precedes  the  general  term,  does  not  prevent  the 
operation  of  the  rule.  To  secure  claims  lor  materials  furnished  and  work 
performed  in  the  erection  of  buildings,  an  act  was  passed,  randering  {pro 
ianio)  liable  to  the  party  prejudiced,  the  owner  of  any  building  erected  by 
contract,  if  he  should,  in  advance  of  the  amount  at  the  time  due  upon  the 
contract,  make  payment  to  his  contractor  "  by  collusion  or  otherwi.se."  Not 
by  collusion,  but  through  reliance  on  false  estimates  of  the  supervising  arch- 
itect, defendants  far  overpaid  their  contractor.  Consequently,  a  sub-con- 
tractor, unable  to  collect  of  him,  brought  suit  against  the  defendants.  His 
right  of  recovery  under  the  act  having  been  denied  by  the  court  below,  the 
superior  court  of  Cincinnati  supported  the  same  conclusion  by  thefollowin<v 
considerations:  "The  evidence  does  not  prove,  as  a  matter  of  fact,  that  the 
over-payments  were  collusion  [collusive];  and  we  understand  it  only  to  be 
claimed  that  they  were  so  *  otherwiae '  made  as  to  bring  the  case  under  the 
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inconsistent  and  destractive  of  itself  (a).     Lord  Cioke,  in  AUon 
[a)  Plowd,  665.     8  TaurU.  Rep,  13—18.  * 


operation  of  that  word  in  the  act.  This  is  a  general  word  following  a  par- 
ticular word,  and  the  rule  is  to  construe  them  as  applicable  ejutdem  generifL 
Bandiman  v.  Breack,  7  B.  &  C.  96.  The  word  *  otherwise/  then,  is  to  be  re- 
strained by  the  former  words,  and  the  mode  of  over-pay  ment  must  be  similar 
to  that  of  payment  by  *  collusion.'  The  evidence  proves  that  the  payments 
were  made  strictly  according  to  the  estimates  of  the  superintending  archi- 
tect; and  we  are  entirely  convinced  that  the  error  was  committed  by  bim, 
and  that  it  was  occasioned  by  a  want  of  care  or  judgment  in  his  measure- 
ment or  calculations.  Without  undertaking,  then,  to  ascertain  how  ovei^ 
payment  might  be  made  *  otherwise '  than  by  *  collusion,'  so  as  to  bring  the 
case  within  the  act,  we  conclude  that  those  made  under  the  circumstances 
do  not  make  a  case  within  it. "  Clements  v.  Commissioners  Hamilton  County, 
2  Amer.  Law  Record,  729,  731  (1874). 

It  is  implied  by  the  rule  in  hand,  that  beyond  the  application  of  the  less 
general  terms,  the  more  general  term  may  have  an  application  of  its  ovm. 
Within  this,  if  the  required  likeness  be  found  subsisting,  any  particular  sub- 
ject of  legislation  must  be  held  to  fall.  Where,  under  an  act  making  it  a 
punishable  offence  to  *' abuse  any  judge  or  justice  of  the  peace,  or  resist  or 
abuse  any  sheriff,  constable  or  other  officer,  iu  the  execution  of  his  office,"  a 
party  had  been  convicted  under  an  indictment  for  resisting  in  the  execution 
of  his  office,  the  supervisor  of  a  township  road  district,  the  Supreme  Court  (f 
Ohio  considered  the  conviction  proper.  The  terms,  •*  other  officer,  "extended, 
it  thought,  to  such  supervisor;  seeing  that  the  mischief  to  be  remedied,  and 
the  inclusion  of  ministerial,  as  well  as  judicial  officers,  showed  such  to  be 
the  legislative  intent.  Woodworth  v.  State  of  Ohio,  26  Ohio.  196, 197  (1875) ; 
see  Ueed,  Assignee  of  Lerch,  v.  Clement,  3  W.  N.  C.  53.  This  is  in  entire 
accord  with  the  rule  as  above  expressed.  The  subject  in  question,  the  su- 
})ervisor,  was  designated  by  the  general  expression,  ^' other  officer,"  because 
of  like  class  with  some  of  the  officers  designated  by  the  preceding  specific 
terras. 

These  considerations,  if  constantly  borne  in  mind,  will  enable  us  to  re- 
concile with  the  rule  cases  sometimes  considered  exceptional  to  it.  An  ex- 
ception is  said  to  occur  where  the  specific  words  signify  subjects  that  greatly 
diff^  from  one  another;  for  here  the  general  expression  might  consistently 
add  one  more  variety.  "Thus,"  says  the  author  of  an  able  work  on  statu- 
tory construction  (Maxwell  on  the  Interpretation  of  Statutes,  413,  414), 
* 'Where  an  act  made  it  penal  to  convey  to  a  prisoner,  in  order  to  facilitate 
his  escape,  *any  mask,  dress,  oi  disguise,  or  any  letter,  or  any  other  article 
or  thing, '  it  was  held  that  the  last  general  terms  were  to  be  understood  in 
their  primary  and  wide  meaning,  and  as  including  any  article  or  thing 
whatsoever,  which  would  in  any  mutter  facilitate  the  escape  of  a  priscner, 
such  as  a  crowbar."  1  R.  v.  Payne,  L.  R.  1  C.  C.  Nevertheless  this  ca.se  is 
in  no  way  exceptional  to  the  rule.  That  in  respect  to  which  similarity  is 
here  important  is  fitness  to  aid  a  prisoner  in  making  nn  escape;  and  this 
quality  a  crowbar  has  in  common  with  mask,  dress,  disguise,  and  letter. 
The  solution  of  such  casesT  is,  that  the  more  diverse  the  iMrticulars,  the 
broader,  and  consequently  more  comprehensive,  the  genus  which  includes 
them  all. 

In  considering  whether  a  i)articular  subject  is  within  or  beyond  the  appli- 
cation of  the  more  general  expression,  regard  must  be  had  to  the  many 
IK)ints  in  which  it  might  be  like  or  unlike  the  subjects  designated  by  the 
specific  terms.  Herein  is  a  difficulty.  A  very  notable  resemblance  or  dis- 
parity may  be  entirely  immaterial;  that  which  is  material,  being  obscure 
and  almost  inexpressible.  Fortunately,  there  is  a  ready  standard,  by  means 
of  which  we  may  ascertain,  amid  many,  what  similarity  <t  dissimilarity  is 
essential  to  our  inquiry.     To  find  this,  we  need  but  look  at  the  reason  of 
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WofKSg  case  (a),  giT«s  a  paiticiiUr  iDnstzatioa  of  t 
case  which  would  be  false  docCriDe  vitli  as,  bot  iri 
show  the  toroe  of  the  rule.  Thns,  if  the  Banor  a 
express  Torda  giroD  b^  statute  to  the  kin^  Baving  tl 
persons  interested  tberau,  or  if  Ibe  statola  vests  U 
in  the  kiog,  saving  the  rights  of  JL,  the  interest  of 
owner  is  Dot  'saTed,  inasmiich  as  the  saving  dan 
repngDant  to  the  grant ;  aud  if  it  were  aUoired  to  o 
ate,  it  would  reader  the  grant  vain  and  nngatorj. 
a  distiaction  in  some  of  the  books  between  a  saving 
proviso  in  the  statnte,  though  the  reason  of  the  disi 
very  apparenL  It  was  hiAA  by  all  the  barcuis  of  tl 
in  the  case  of  Th^  AUometf  Generai  v.  Tike  Gocern 
pant/  of  Chelsea  Water  Works  (b),  that  where  tbe  ] 
act  of  Parliament  was  directly  repugnant  to  the  i 
the  proviso  shoold  stand,  and  be  held  a  repeal  of  th< 
cause  it  speaks  tLe  last  intention  of  the  lawgiver, 
pared  to  a  will,  in  which  the  latter  part,  if  inconsis 
former,  saperaedes  and  revokes  it  But  it  ma;  be  re 
this  case  of  Fitzgibbon,  that  a  proviso  repognant  to 
of  the  statute,  renders  it  equally  nugatory  aod  voic 
uant  Saving  clause ;  and  it  is  difficult  to  see  why  tl 
be  destroyed  by  the  one,  and  not  by  the  other,  or 
Tiso  and  the  saving  clause,  when  inoonsisteut  witfc 
the  act,  should  not  both  of  them  be  equally  rejeote 


the  rule  that  partlcnlara  liinit  genenla.  It  ia  a  rule  auxi' 
Bore  DompreJiensive  rale,  that  the  intent  of  the  legiatnCo 
Invred  in  itit«rpretstion  and  cnnstructioo.  ''ItafTordd  a  laer 
the  judicial  vainA  that,  nhere  it  clearly  appear!)  th>lt  the 
thiokiiiKof  a  particular  riaaa  of  persons  or  objects,  his  wonl 

Sral  description  may  not  have  been  intended  to  embrace  tl 
lie  class."  Woodworth  r.  Rtate  of  Ohio,  mpri,  198. 
If  by  any  sign  it  appears  that  his  aim  was  (bller,  hia  -words 
more  extensive  apptirotion.  He  hod  in  view  a  certain  group 
the  reaembUnce  which  wonid  associate  any  particular  object 
raust  be  snch  a  resemblaace  as  would  be  apparent  and  cor 
his  peculiar  pokit  of  view.  .  Moreover,  we  liuow  the  general  ' 
lay  before  him.  He  was  viewing  the  old  law,  the  mischief,  ni 
Here  we  find  the  desired  standard  of  similarity.  We  npply 
Is  there  a  simiiarity  apparent  fhimtbe  legislator's  point  ofvip 
words,  is  there  a  similarity  as  reapeets  the  old  law.  the  mi 
remedy?  Cases  cited  show  that  the  absence  ol  sucb  similarity 
gives  occasion  for  operatiou  of  the  rule. 

4»: 
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also  a  teohnioal  distinotion  between  a  proviso  and  an  exception 
in  a  statute.  If  there  be  an  exception  in  the  enacting  claose  of 
a  statute,  it  most  be  negatived  in  pleading ;  bat  if  there  be  a  sep- 
arate proviso^  thai  need  not  (a). 

Several  acts  in  pari  mcUericty  and  relating  to  the  same  sabject, 
are  to  be  taken  together,  and  compared,  in  the  constraction  of 
them,  because  they  are  considered  as  having  one  object  in  view, 
and  as  acting  upon  one  system.  This  rule  was  deolared  ia  the 
oases  of  Bex  v.  Loxdall^  and  the  Earl  of  AUeabury  v.  Patter- 
son (6)  ;  and  the  rule  applies,  though  some  of  the  statutes  may 
have  expired,  or  are  not  referred  to  in  the  other  acts.  The  ob- 
ject of  the  rule  is  to  ascertain  and  carry  into  effect  the 
[  *  464  ]  intention  ;  and  it  is  to  be  inferred,  *  that  a  code  of  stat- 
utes relating  to  one  subject,  was  governed  by  one  spirit 
and  policy,  and  was  intended  to  be  consistent  and  harmonious  in 
its  several  parts  and  provisions.  Upon  the  same  principle,  when- 
ever a  power  is  given  by  a  statute,  every  thing  necessary  to  the 
making  of  it  effectual,  or  requisite  to  attain  the  end,  is  implied 
Quando  lex  aliquid  conceditj  concedere  videtur  ei  td,  perquod  de 
venitur  ad  illud. 

Statutes  are  likewise  to  be  construed  in  reference  to  the  prin- 
ciples of  the  common  law^  for  it  is  not  to  be  presumed  the  legis 
lature  intended  to  make  any  innovation  upon  the  common  law, 
farther  than  the  case  absolutely  required.  This  has  been  the 
language  of  the  courts  in  every  age  ;  and  when  we  consider  the 
constant,  vehement,  and  exalted  eulogy  which  the  ancient  sages 
bestowed  upon  the  common  law  as  the  perfection  of  reason,  and 
the  best  birthright  and  noblest  inheritance  of  the  subject,  we  can- 
not be  surprised  at  the  great  sanction  given  to  this  role  of  con- 
straction. It  was  observed  by  the  judges,  in  the  case  of  Stowdl 
V.  Zouch  (c),  that  it  was  good  for  the  expositors  of  a  statute  to 
approach  as  near  as  they  could  to  the  reason  of  the  common  law; 
and  the  resolution  of  the  barons  of  the  exchequer,  in  Heydon^s 
case  (d),  was  to  this  effect  For  the  sure  and  trae  interpretation 
of  all  statutes,  whether  penal  or  beneficial,  four  things  are  to  be 

(a)  Abbot,  J.,  1  Bamw.  <^  Aid,  99. 

(6)  1  Burr.  Rep.  446.  Doug.  Rep.  27.  See,  also,  Vernon^s  Owe,  4  O.  4.  4 
Term  R.  447,  450.  5  Ih.  417.  Dwarris  ou  Statutes,  699.  Thompson,  Ch. 
J.,  15  Johnson.  380,  S.  P. 

(c)  P/oMJrf.  365. 

{d)  3  Co.  7. 

492 


L«e.  XX.]  MUNICIPAL  LAW. 

eoosidered  :  What  was  the  commoa  law  before  the  act ;  whe 
the  miachiet  against  which  the  common  law  did  not  pro 
vhst  remedy  the  Parliament  had  provided  to  cure  the  d« 
and  the  troe  reasoQ  of  the  remedy.  It  was  held  to  be  the 
of  the  jadgea,  to  make  saoh  a  constraotioa  as  should  repret 
mischief,  and  advance  the  remedy  (a). 

la  the  conatmetion  of  etatates,  the  sense  which  the  ooi 
porarr  members  of  the  profession  bad  pat  apon  them  is  dc 
of  some  imftortance,  according  to  the  maxim  that 
' contemporanea  expositio  eat  fortiaaima  in  lege  (b).  [• 
Statntee  that  are  remedial  and  not  penal,  are  to  receive 
an  equitable,  interpretation,  by  which  the  letter  of  the 
eonietimes  reatrsined,  and  sometimes  enlarged,  so  as  more  < 
aally  to  meet  the  beneficial  end  in  view,  and  prevent  a  fail 
the  remedy.  Tbia  may  be  itlnstrated  in  the  case  of  the  re 
acts,  for  giving  priority  to  deeds  and  mortgages,  accordi 
the  datea  of  the  registry.  If  a  person  claiming  nnder  a  regi: 
deed  or  mortgage,  had  notice  of  the  noregistered  prior  deed 
be  took  his  deed,  and  prooared  the  registry  of  it  in  order 
feat  the  prior  deed,  he  shall  not  prevail  with  his  prior  re{ 
because  that  wonld  be  to  coanteraot  the  intent  and  policy 
statntes,  which  were  made  to  prevent  and  not  to  uphold  fi 
Statutes  are  aometimea  merely  directory,  and,  in  that  c 
breach  of  the  direction  works  no  forfeiture  or  invalidity  < 
thing  done  ;  bnt  it  is  otherwise  if  the  atatate  be  imperativ 

Effect  of  Temporary  Statutes. — I!  an  act  be  penal  ant 

porary  by  the  terma  or  natnre  of  it,  the  party  offending  m 
prosecuted  and  ponished  before  the  act  expires,  or  be  rep 
Thoogh  the  oOeoce  be  committed  before  the  expiration  i 


(ii)  JThisis  especially  IhecnBe  bb  tostatnt«s  which  relate  to  mattert' 
lie  atilily,  ob  to  eBtabliBhmenIa  of  piety,  charity,  education  and  pab 
provement!!.     Mafsdalen  OiUege  case,  11   Co.  71,  B. 

[b)  Where  the  penning  of  a  statute  is  dnbtons,  Inng  tiMifceiHa  jnstn 
to  expound  it  by  ;  for  jiu  ft  norma  ioqunuti  are  f^vemed  by  usage 
meaninj!  of  things  spoken  or  written  mimt  be,  as  it  hath  been  ponstai 
ceived  to  be,  taken  from  common  acceptation.  Ch.  J.  Vanghan.  ir 
pard  r.  Gosoold,  Vaugh,  Rep.  169.  A  contemporary  exponition  even 
Constitution  ofthe  Uuited  States,  practiced  and  acqnipxred  in  fur  a 
of  years,  flxea  the  conatruction.     Stnart  r.  I.i>ird,  1  Cmneh,  289. 

(c)  To  interpret  a  statute  atrictly,  is  to  adhere  precisely  to  the  w 
letter  of  the  law,  which  intludeH  of  coarse  fewer  particulars  than  a  fr< 
atrnctinn.  To  interpret  it  liberally,  largely,  or  comprehensively,  is  t 
the  meoning  of  the  lawgiver  into  more  complete  effect,  than  a  confine 
prelation  wuuld  allow.  It  may  be  termed  the  rational  iaterpn 
Bn/Aer/ortA'.  iari.  b.  2.  ch.  7.  sec.  3— U. 
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act,  the  party  oannot  be  punished  after  it  has  expired,  nnless  a 
particular  provision  be  made  by  law  for  the  porpose  (a).    If  a 

statnte  be  repealed,  and  afterwards  the  repealing  act  be 
[*466]  *  repealed,  this  revives  the  original  act  (6);''  and  if  a 

statute  be  temporary,  and  limited  to  a  given  number  of 
years,  and  before  the  expiration  of  -the  time  it  be  continued  by 
another  act,  it  was  formerly  a  question  under  which  statute  acts 
and  proceedings  were  to  be  considered  as  done.  In  the  case  of 
The  College  of  Physicians  (c),  it  was  declared,  that  if  a  statute 
be  limited  to  seven  years,  and  afterwards  by  another  statute  be 
made  perpetual,  proceedings  ought  to  be  referred  to  the  last  sta- 
tute, as  being  the  one  in  force.  But  this  decision  was  erroneous, 
and  contrary  to  what  had  been  said  by  Pqpham^  Ch.  J.,  in  Dingky 
V.  Moor  (d)j  and  all  acts,  civil  and  criminal,  are  to  be  charged 
under  the  authority  of  the  first  act.  Thus,  in  the  case  of  Rex  v. 
Morgan  (e),  on  an  indictment  for  perjury,  in  an  affidavit  to  hold 
to  bail,  it  was  laid  to  have  been  taken  by  virtue  of  the  statute  of 
12  Geo.  L,  which  was  a  temporary  law  for  five  years,  and  which 
was^afterwards,  and  before  the  expiration  of  it,  continued  by  the 
act  of  5  Geo.  IL,  with  some  alterations.  Lord  Chief  Justice 
Hardwicke  said,  that  when  an  act  was  continued  by  a  subsequent 
act,  every- body  was  estopped  to  say  the  first  act  was  not  in  force; 
and  as  the  act  in  question  was  not  altered  in  respect  to  bail,  the 

(a)  Miller's  case,  1  Wm.  Blacks  Rep.  451.  The  Irresistible,  7  Wheaion,  561. 
The  United  States  v.  Passmore,  4  Dallas,  372.  The  State  v.  Cole,  2  3rOor<Fs 
Hep.  1.  Anon.  1  Wash.  Cir.  Rep.  84.  The  State  v.  The  Tombeckbee  Baok, 
1  StewarVs  Ala.  Rep.  347.  Commonwealth  r.  Marshall,  11  Pick.  Rep  .150. 
Allen  V.  Farrow,  2  Bailey^ »  S.  C.  Rep.  584.  The  same  as  to  judicial  proceed- 
ings begun  under  an  act.  and  not  finished  when  it  is  repealed.  They  cannot 
be  pnrsned.  1  Wm.  Blacks  Rep.  451.  4  Yates,  392.  Wharton^ s  Dig.  109,  n.^ 
Bat  it  seems,  that  a  seaman  in  the  navy,  put  under  arrest  before  his  term  of 
service  expired,  may  be  retained  for  trial  by  a  court  martial  after  his  term 
has  expired.  This  rule  of  construction  is  indispensable  to  the  discipline  of 
the  navy.     Case  of  Walker  on  hob.  Corp.,  American  Jurist,  No.  G.  p.  281. 

(b)  2  Inst.  686.  Doe  v.  Naylor,  2  Blackf.  Jnd.  Rep.  32.  M'Nair  r.  liagland, 
1  Bad.  A  Dec.  Eq.  Cos.  525.  A  statute  in  Ohio  of  February  14th,  1809,  and  of 
Illinois  of  19th  January,  1826,  abolished  the  rule  of  the  common  law,  vtated 
in  the  the  text,  «b  to  the  constructive  revival  of  repealed  statutes. 

ic)  Littleton's  Rep.  212. 
(d)  Cro.  Eliz.  750. 

(c)  Str.  1066. 

"  1  Blackstone,  90.  This  general  rule  of  the  common  law  was  not  modi- 
fied by  Congress  until  the  passage  of  the  act  of  Feb.  25,  1871,  c  71,  {  3,  16 
Stat,  at  L.  431,  now  J  12  of  Rev.  Stat.,  which  declared  that,  ^'whenever  an 
act  is  repealed  which  repealed  a  former  act,  such  former  act  shall  not  thereby 
be  revived,  unless  it  shall  be  expressly  so  provided."  U  S.  r.  Philbrick 
120  U.  S.  52,  58  (1886).     The  latter  rule  now  obtains  in  most  of  the  States] 
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offence  was  properly  laid  to  have  been  done  against  the  first  act. 
Iq  Shipman  v.  Henbeat  (a),  the  king's  bench  held,  that  if  a  stat- 
ute be  permitted  even  to  expire,  and  be  afterwards  revived  by 
another  statnte,  the  law  derives  its  force  from  the  first  statnte, 
which  is  to  be  considered  as  in  operation  by  means  of  revival.  If 
however,  a  temporary  act  be  revived  after  it  has  expired,  the  in- 
termediate time  is  lost,  without  a  special  provision  reaching  to 
the  intermediate  time  (6). 

*  Statute  Penalties.— If  a  statute  inflicts  a  penalty  [  *  467  ] 
for  doing  an  act,  the  penalty  implies  a  prohibition,  and 
the  thing  is  unlawful,  though  there  be  no  prohibitory  words  in 
the  statute.  Lord  Holt,  in  Bartlett  v.  Viner  (c),  applied  this  rule 
to  the  case  of  a  statute  inflicting  a  penalty  for  making  a  particular 
contract,  such  as  a  simoniacal  or  usurious  contract;  and  he  held, 
that  the  contract  was  void  under  the  statute,  though  there  was  a 
penalty  imposed  for  making  it.  The  principle  is  now  settled, 
that  the  statutory  prohibition  is  equally  efficacious,  and  the  il- 
legality of  a  breach  of  the  statute  the  same,  whether  a  thing  be 
prohibited  absolutely  or  only  under  a  penalty  (d).  The  New 
York  Revised  Statutes  (e\  make  the  doing  an  act  contrary  to  a 
^  statute  prohibition  a  misdemeanor,  though  no  penalty  be  imposed. 
Whether  any  other  punishment  can  be  inflicted  than  the  penalty 
given  by  the  statute,  has  been  made  a  serious  question.  The 
court  of  K.  B.,  in  Rex  ^r,  Robinson  (g),  laid  down  this  distinction^ 
that  where  a  statute  created  a  new  offence,  by  making  unlawful 
what  was  lawful  before,  and  prescribed  a  particular  sanction,  it 
must  be  pursued,  and  none  other;  but  where  the  offence  was  pun- 
fa)  4  Term  Rep,  109. 

(h)  Statutes  are  not  considered  to  he  repealed  by  implication,  unless  the 
repugnancy  between  the  new  provision  and  a  former  statute  be  plain  and 
unavoidable.     Foster's  case,  11  Co.  56,  63,  a.     1  Rol.  Rep.  91.     10  Mod.  Rep. 
118,  arg,     Bacon^s  Abr.  tit  Statute,  D. 
(c)  CaHh.  251.     Skinner,  322. 

(rf)  Bensley  v.  Bignold,  5  Barnto.  A  AM.  335.  The  State  v.  Fletcher,  6  New 
Hamp.  Rep.  257.  Every  statute  made  to  redress  an  injury,  grievance,  or  mis- 
chief, gives  an  action  to  the  party  aggrieved,  either  expressly  or  by  implica- 
tion. Von  Hook  V.  Whitlock,  2Edtoard8^  V.  C.  Rep.  304.  Affirmatives  in 
statutes  that  introduce  a  new  rule,  imply  a  negative  of  all  that  is  not  within 
the  purview.  Hob.  Rep.  298.  And  when  a  statute  limits  a  thing  to  be  done 
in  a  particnlar  form,  it  includes  in  itsell  a  negative,  viz:  that  it  shall  not  be 
done  otherwise.  Ploiod.  206,  b.  Affirmative  words  in  a  statute  do  sometimes 
imply  a  negative  of  what  is  not  affirmed,  as  strongly  as  if  expressed.  Nott, 
Jm  iu  Cohen  r.  Hoff,  2  Tredway^i  Rep.  661. 


ie)  Vo].  ii.  p.  696,  sec.  39. 


r;  8  Bwr,  799, 
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ishable  at  common  law,  and  the  statute  prescribed  a  particular 
remedy,  the  sanction  was  cumnlative,  and  did  not  take  away  tbe 
common  law  punishment,  and  either  remedy  might  be  pursued 
The  same  distinction  had  been  declared  long  before  (a);  and  the 
proper  inquiry  in  such  cases  is,  was  the  doing  of  the  thing,  for 
which  the  penalty  is  inflicted,  lawful  or  unlawful,  before  the  pass- 
ing of  the  statute?    If  it  was  no  offence  before,  the  party  offend 
ing  is  liable  to  the  penalty,  and  to  nothing  else.     The  distinction 
between  statutory  offences,  which  are  mala  prohibita  only,  or 
mala  in  se,  is  now  exploded,  and  a  breach  of  the  statute 
[  *  468  ]  law,  in  either  *case,  is  equally  unlawful,  and  equally  a 
breach  of  duty;  and  no  agreement,  founded  on  the  con- 
templation of  either  class  of  offences,  will  be  enforced  at  law  or 
in  equity  (6). 

There  are  a  number  of  other  rules,  of  minor  importance,  rela- 
tive to  the  construction  of  statutes,  and  it  will  be  sufficient  to  ob- 
serve, generally,  that  the  great  object  of  the  maxims  of  interper- 
tation  is,  to  discover  the  true  intention  of  the  law;  and  wheneTer 
that  intention  can  be  indubitably  ascertained,  and  it  be  not  a 
violation  of  constitutional  right,  the  courts  are  bound  to  obey  it 
whatever  may  be  their  opinion  of  its  wisdom  or  policy  (c).    But 
it  would  be  quite  visionary  to  expect,  in  any  code  of  statute  law, 
such  precision  of  thought  and  perspicuity  of  language,  as  to  pre- 
clude all  uncertainty  as  to  the  meaning,  and  exempt  the  com- 
munity from  the  evils  of  vexatious  doubts  and  litigious  interpre- 
tations. Lord  Coke  complained  (d)  that  in  his  day  great  questions 
had  oftentimes  arisen  '^  upon  acts  of  Parliament,  overladen  with 
provisoes  and  additions,  and  many  times  on  a  sudden  penned  or 
corrected,  by  men  of  none,  or  very  little  judgment  in  law." 

Various  and  discordant  readings,  glosses,  and  commentaries, 
will  inevitably  arise  in  the  progress  of  time,  and,  perhaps,  as 
often  from  the  want  of  skill  and  talent  in  those  who  comment,  as 
in  those  who  make  the  law.     Though  the  French  codes,  digested 

i,«)  Castle's  case,  Cro,  J.  644.     Regina  r.  Wigg.  2  8afk.  460. 

(b)  Aobert  r.  Maze,  2  Bos.  <St  Puller,  371.  Cannon  v.  Bryoe,  3  Bamw.  A  Aid. 
179.     Daniels  ex  parte,  14  Vesey,  191. 

(c)  Quoties  in  verbis  nulla  esd  ambiguilas,  ibi  nulla  expositio  contra  verba  ex- 
presmflenda  est.  The  English  judge.s  have  frequently  obsei  ved,  in  answer  to 
the  remark  that  the  legislature  meant  so  and  so,  that  they  in  that  ca.se  have 
not  so  expressed  themselves,  and  therefore  the  maxim  applied,  quod  volttit 
non  dixit,  ''  Where  I  find  the  words  of  a  statute  perfectly  clear,  I  shall  ad- 
here to  the  words,''  said  Denman,  Ch.  J.,  in  4  Nevil  ^  Manning,  426. 

(rf)  Fref.  to  2  Cb. 
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nnder  the  TeToloii<m&r7  autharHj,  are  distrogmslied  for  eeoten- 
tions  brevitj,  there  are  nmneroiis  Tolnmes  of  Freodi  repcrts  al- 
ready extanty  upon  doubtful  anddiffienlt  qnestioiiSy  arisiiig  within 
a  few  jeaiB  after  those  eodee  weze  promnlgated  (a). 

*The  Eiinperor  Jnatinian,  in  one  of  the  edicts  which  [  *409  ] 
he  published  in  confirmation  of  the  anthority  of  the 
Pandects,  and  prefixed  to  thai  work,  cxpieuuly  prohibited  the 
civilians  of  his  time,  and  those  of  all  future  ages,  from  writing 
any  commeotaiy  upon  his  Unre  (&).  The  histoiy  of  Justinian's 
reiga  shows  the  follj  and  absurdity  of  this  attempt  to  bar  aU 
fntnre  innoTation.  Greater  changes  took  place  in  a  few  years  in 
the  laws  and  jurisprudence  of  Justinian,  said  Montesquieu,  than  in 
the  three  hundred  years  of  the  French  monardiy  immediately 
preceding  his  time;  and  those  changes  wefe  ao  incessant  and  so 
trifling,  that  the  inconstancy  of  the  emperor  can  only  be  ex- 
plained by  having  recourse  to  the  secret  history  of  Procopius, 
where  be  is  charged  with  having  bML  equally  his  judgments  and 
bis  laws  (c). 

(a)  The  Jaunuil  dm  Bnlmt,  praemlmmt  la  JwriMprwiemce  de  la  Qmr  de  On- 
tation^  H  des  Omn  Bofola^  tar  PappHrainm  de  town  let  Coden  Fmmcait  amx 
quentions  douletuet  H  digleUa,  had  unooDtcd,  in  1>419,  to  filty  rolomes  and 
upwards.  From  the  time  of  the  Freneh  leTolntion,  down  to  1828,  there 
were  100  Tolnmes  of  statatorj  law  made  in  Prmce. 

(h)  Seeunda  Prmfntio  Digettarmm,  sec  21.  In  imitatioD  of  Jnstinian.  the 
king  of  Bavaria,  by  his  rojal  mandate  of  October  19th,  1813,  prohibited  the 
publishing  oi  any  commentanei  on  his  penal  eode,  t^  oflieera  of  state  en-  pri- 
vate scholars.  The  eode  of  Frederic  U.  of  Proasia,  leferred  all  dnbions 
constractions  of  the  law  to  the  interpretation  of  a  law  committee,  and  the 
professors  of  law  were  not  allowed  to  lecture  on  the  code.  Doctor  Lieber 
says,  that  M.  de  Savigny  was  the  first  Prnssian  jurist  who  delivered  lectnies 
on  that  code,  and  he  jostly  observes  that  interpretation  cannot  be  dutpensed 
with  wherever  hnman  language  is  nsed,  except  in  mathematioL  The  neces- 
sity of  it  lies  in  the  natnie  of  things,  of  our  mind,  and  of  oor  language. 
No  code  can  provide  for  all  specific  cases,  or  be  so  constructed  as  to  close 
all  farther  inquiry.  In  France,  Bavaria.  Austria,  Prussia,  &c,  some  auth- 
ority is  always  designated,  from  which,  in  doubtful  cases,  explanations 
shall  be  obtained;  and  in  France  and  Prussia,  many  large  volumes  of  ad- 
ditions and  explanations  have  been  oflieially  pablished  and  added  to  their 
codes.  See  Legal  and  PoHUad  Hmmememiux,  if  Framcin  Lieber,  2d  edit  Bos- 
ton. 1839,  p.  40  -46,  and  which  is  a  treatise  replete  with  accurate  logic  and 
clear  and  sound  principles  of  interpretation,  applicable  to  the  duties  of  the 
lawgiver,  and  the  science  of  jurisprudence. 

(e)  Grandatr  de$  BomahuH  lear  Deeademee,  c  20. 
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[*471]  *  LECTURE  XXL 

OF  REPORTS  OF  JUDICIAL  DECISIONS. 

HATiNa  coDBidered  the  nature  and  force  of  written  law,  and 
the  general  mlefi  which  are  applied  to  the  interpretation  of  stat- 
ntee,  we  are  next  to  consider  the  character  of  unwritten,  or  com- 
mon law,  and  the  eyidence  by  which  its  existence  is  duly  ascer- 
tained. 

The  common  law  includes  those  principles,  usages,  and  rnlea  of 
action,  applicable  to  the  government  and  security  of  person  and 
property,  which  do  not  rest  for  their  authority  upon  any  express 
and  positive  declaration  of  the  will  of  the  legislature.  Accord- 
ing to  the  observation  of  an  eminent  English  judge  (a),  statute 
law  is  the  will  of  the  legislature  in  writing,  and  the  common  law 
is  nothing  but  statutes  worn  out  by  time  ;  and  all  the  law  began 
by  the  consent  of  the  legislature. 

Source  of  the  Oommon  Law. — ^This  is  laying  down  the 
origin  of  the  common  law  rather  too  strictly.     A  great  propor- 
tion of  the  rules  and  maxims  which  constitute  the  immense  code 
of  the  common  layr,  grew  into  use  by  gradual  adoption,  and  re- 
ceived, from  time  to  time,  the  sanction  of  the  courts  of  jnstice, 
without  any  legislative  act  or  interference.     It  was  the  applica- 
tion of  the  dictates  of  natural  justice,  and  of  cultivated  reason,  to 
particular  cases.     In  the  just  language  of  Sir  Matthew  Hale  (6), 
the  common  law  of  England  is  *'  not  the  product  of  the  wisdom  of 
some  one  man,  or  society  of  men,  in  any  one  age  ;  but  of  the  wis 
dom,  counsel,  experience,  and  observation,  of  many  ages  of  wise 
and  observing  men."     And  his  further  remarks  on  this  subject 
would  be  well  worthy  the  consideration  of  those  bold  projectors, 
who  can  think  of  striking  off  a  perfect  code  of  law  at  a  single 
essay.     "  Where  the  subject  of  any  law  is  single,  the  prudence  of 

(a)  1jot6  Chief  Justice  Wilmot,  2  WiU.  £ep.  348,  361. 

(b)  Preface  to  BoUe'B  Ahridgmeni. 
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one  age  may  gc  far  at  one  essay  to  provide  a  fit  law  ;  and  yet, 
even  in  the  wisest  provisions  of  that  kind,  experience  shows  us, 
that  new  and  nnthonght  of  emergencies  often  happen,  that  neces- 
sarily require  new  supplements,  abatements,  or  explanations. 
Bat  the  body  of  laws,  that  concern  the  common  justice  applicable 
to  a  great  kingdom,  is  vast  and  comprehensive,  consists  of  infinite 
particulars,  and  must  meet  with  various  (emergencies,  and  there- 
fore requires  much  time,  and  much  experience,  as  well  as  much 
wisdom  and  prudence,  successively  to  discover  defects  and  incon- 
veniences, and  to  apply  apt  supplements  and  remedies  for  them ; 
and  such  are  the  common  laws  of  England,  namely,  the  produc- 
tions of  much  wisdnm,  time,  and  experience  "  (a). 

Bnt  though  the  great  body  of  the  common  law  consists  of  a 
collection  of  principles,  to  be  found  in  the  opinions  of  sages,  or 
dednced  from  universal  and  immemorial  usage,  and  receiving 
progressively  the  sanction  of  the  courts  ;  it  is,  nevertheless,  true, 
that  the  common  law,  as  far  as  it  is  applicable  to  our  situation 
and  government,  has  been  recognized  and  adopted,  as  one  entire 
system,  by  the  constitutions  of  Massachusetts,  New  York,  New 
Jersey  and  Maryland.  It  has  been  assumed  by  the  courts  of 
justice,  or  declared  by  statute,  with  the  like  modifica- 
tioos,  as  the  law  of  the  land  in  every  ^  state.  It  was  [  *  478  ] 
imported  by  our  colonial  ancestors,  as  far  as  it  was  ap- 
plicable, and  was  sanctioned  by  royal  charters  and  colonial  stat- 
utes (6).     It  is  also  the  established  doctrine,  that  English  stat- 

(a)  Cicero,  in  like  manner,  ascribed  the  excellent  Ingtitntes  of  the  Roman 
republic  to  the  gradoal  and  saccessive  improvements  of  time  and  experience; 
and  beheld  that  no  one  mind  wasequal  to  the  task.  Nostra  raipubHra  nan  uninn 
esset  ingenioKd  multnrum;  nee  vna  hominis  vita  scd  aliquot  eontitvta  Hfrni/m  d 
Ktaiibus — neque  cuncta  ingenia  eonlata in  unutn  tanium  j)one  una  tcmjHnr pnni' 
drre,  Hi  omnia  comptertereniur  sine  remm  usu  el  tetustate,  Dt  Rqmb.  lib.  %  1. 
iVec  temporis  unius  nee  hominis  esse  eon^ituiionem  reipMicm,     I h.  2,  21 . 

(h)  Vide  supra,  p.  342,  343,  and  th^  opinions  oi  Jud^e  Chase,  in  the  rnMe  of 
the  United  States  r.  Worrall,  2  Dallas,  394;  and  of  M'Kean,  Ch.  J.,  in  Morris 
r.  Vanderen,  and  Respablica  v.  Longchamps,  1  Dallas,  07,  111.  StatutiHof 
Penn-^loania,  1718,  1777.  Laws  of  Vermont,  ch.  6,  p.  57.  Statute  of  Korth 
Carolina,  1778,  ch.  5.  Pftrson,  Ch.  J.,  in  Commonwealth  r.  Knnwlton,  'i 
3I(m.  R.  534.  Story,  J.,  in  Town  of  Pawlet  r.  Clark,  9  (h-aneh,  333.  Ht»t« 
V.  Buchanan,  5  Harris  dt  Johns,  355,  6.  Buchanan,  CTi.  J.,--Mcl^»nrn  «. 
McUilan,  10  Peters'  U.  &  Rep.  631,  635.  The  comrtitntion  of  New  York,  of 
1777,  declared  that  such  parts  of  the  commou  law  of  England,  and  of  thu 
statute  law  of  England  and  Great  Britain,  as  together  with  the  iwAh  of  tha 
colonial  legislature,  formed  the  law  of  the  colony  on  the  19th  of  April,  1775, 
should  continne  to  he  the  law  of  the  state  subject,  Ac.  Ho  tlie  common  liiw 
and  statute  law  of  England,  were  referred  to  in  Misw^url  by  th«  *^tntut^  of 
14th  January,  1816,  as  part  of  the  known  and  existing  law  of  Urn  IrrrU 
tory,  80  fiir  as  the  same  was  oooustent  with  the  law  of  th«  iorrltory, 
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utee  passed  before  the  emigration  of  oar  ancestors,  and  applica- 
ble to  our  situation,  and  in  amendment  of  the  law,  constitute  a 
part  of  the  common  law  of  this  country  (a). 

Force  of  Adjudged  Oases.— The  best  evidence  of  the  com- 
mon law  is  to  be  found  in  the  decisions  of  the  courts  of  justice, 
contained  in  numerous  volumes  of  reports,  and  in  the  treatises  and 
digests  of  learned  men,  which  have  been  multiplying  from  the 
earliest  periods  of  the  English  history  down  to  the  present  time.' 
The  reports  of  judicial  decisions  contain  the  most  certain  evidence, 
and  the  most  authoritative  and  precise  application  of  the  roles  of 

and  which,  in  a  modified  degree,  was  the  Spanish  law.  The  common  and 
etatnte  law  of  England,  prior  to  the  fourth  year  of  James  I.,  and  of  a  gen- 
eral nature,  were  adopted  by  the  convention  of  Virginia  in  1776;  and  in 
1793  and  1805,  by  the  government  of  Ohio.  But  the  Ohio  statute  was  re- 
pealed in  1806.  In  the  Revised  Statutes  of  Illinois,  published  in  1829,  it  was 
declared,  that  the  common  law  of  England,  and  English  statutes  of  a  gen- 
eral nature  made  in  aid  of  it,  prior  to  the  fourth  year  of  James  I.,  with  the 
exfeption  of  those  concerning  usury,  were  to  be  rules  of  decision  until  re- 
pealed. In  1818,  the  common  law  was  adopted  by  statute  in  the  state  of 
Indiana,  and  in  1835  in  Missouri,  under  the  same  limitations  ;  and  it  is  un- 
derstood, that  the  common  law  and  the  statute  law  of  England,  down  to  the 
year  1776,  and  applicable  to  their  constitution  and  circumstances,  are  the 
law  in  the  states  of  Mississippi  and  Georgia.  In  the  latter  state  the  samA 
was  declared  to  be  in  force  by  the  statute  of  February  25th,  1784. 

(a)  Patterson  v.  Winn,  5  Peters^  (7.  S.  Rep,  233.  Sackett  v.  Sackett,  8 
Pick.  Rep.  309.  Opinion  of  Cranch,  Ch.  J.,  in  the  case  ex  parte  WaikinB,  7 
Peters^  fe  8.  Rep,  App.  p.  976,  7  Bogardus  v.  Trinity  Church,  4  Paige^sRep, 
198.  The  heirs  of  Gerard  v.  The  City  of  Philadelphia,  4  RatDle,  333,  Gibson, 
Ch.  J.  The  Congress  of  1774  claimed  to  be  entitled  to  the  benefit,  not  only 
of  the  common  law  of  England,  but  of  such  of  the  English  statute  as  existed 
at  the  time.ot  their  colonization,  and  which  they  had  by  experience  respec- 
tively found  to  be  applicable  to  their  several  local  and  other  circumstances. 
Journals  of  Congress,  October  14th,  1774.  This  was  only  declaratory  of  the 
principle  in  the  English  law,  that  English  subjects  going  to  a  new  and  un- 
inhabited country,  carry  with  them,  as  their  birthright,  the  laws  of  Eng- 
land, existing  when  the  colonization  takes  place.  Blankard  r.  Galdy.  2  Salk, 
Rep.  411.  The  decision  of  the  lords  of  the  privy  council,  2  P,  IVm.  75. 
Dutton  V,  Howell,  Show.  Pari  Co,  31,  32.  1  Black.  Com.  107.  See  also  Com- 
mon weath  V.  Leach,  1  Mass,  Rep.  60.  Same  r.  Knowlton,  2  Ibid.  534.  The 
rule  is  different  upon  the  conquest  of  a  country  ;  the  conqueror  may  deal 
with  the  inhabitants  and  give  them  what  laws  he  pleases,  but  until  an  alter- 
ation be  made,  the  former  laws  continue.  Calvin's  case,  7  Co.  17.  The  civil 
code  of  Louisiana,  art.  3521,  and  the  statute  of  that  state  of  1828,  repealed 
the  Spanish,  Romau  and  French  laws  in  force  when  Louisiana  was  ceded  to 
the  United  States.  But  it  was  held  in  Reynolds  t?.  Swain,  13  Louisiana  Rep, 
193,  that  this  repeal  only  extended  to  the  positive,  written  or  statute  la^'S 
of  those  nations,  introductory  of  a  new  rule,  and  not  to  those  which  were 
merely  declaratory ;  and  that  it  was  not  intended  to  abrogate  those  prineipies 
of  law  which  had  been  established  or  settled  by  the  decisions  of  the  courts 
of  justice.  It  was  therefore  the  daily  practice,  in  the  courts  of  Louisiana, 
to  resort  to-the  laws  of  Rome  and  France,  and  the  commentaries  on  thoee 
laws,  for  the  elucidation  of  principles  applicable  to  analogous  cases. 

^  1  Blackstone,  63,  64. 
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common  law.^  Adjudged  cases  become  precedents  for  future 
cases  resting  upon  analogous  facts,  and  brought  within  the  same 
reason;  and  the  diligence  of  counsel,  and  the  labour  of  judges, 
are  constantly  required,  in  the  study  of  the  reports,  in  order  to 
understand  accurately  their  import,  and  the  principles  they  es- 
tablish. But  to  attain  a  competent  knowledge  of  the  common  law 
in  all  its  branches,  has  now  become  a  very  serious  undertaking, 
and  it  requires  steady  and  lasting  preservance,  in  consequence  of 
the  number  of  books  which  beset  and  encumber  the  path 
of  the  student  (a).  *  The  grievance  is  constantly  grow-  [  *  474  ] 
ing,  for  the  number  of  periodical  law  reports  and  treatises 
which  issue  from  the  English  and  American  press,  is  continually 
increasing;  and  if  we  wish  to  receive  assistance  from  the  com- 
mercial systefti  of  other  nations,  and  to  become  acquainted  with 
the  principles  of  the  Boman  law,  as  received  and  adopted  in  con- 
tinental Europe,  we  are  still  in  greater  danger  of  being  con- 
founded, and  of  having  our  fortitude  subdued,  by  the  immensity 
and  variety  of  the  labours  of  the  civilians  (6).  It  is  necessary 
that  the  student  should  exercise  much  discretion  and  skill,  in  the 
selection  of  the  books  which  he  is  to  peruse.  To  encounter  the 
whole  mass  of  law  publications  in  succession,  if  practicable, 

{a)  The  nnmber  of  volnmes  of  English  reports,  exclusive  of  reports  relat- 
ing to  the  courts  of  admiralty,  elections,  settlement  cases,  and  Irish  reports, 
amount  (1826)  to  364,  and  to  render  their  contents  accessible,  the  digested 
indexes  of  the  modern  reports  amount  to  33  volumes.  The  text  books,  or 
treatises,  amount  to  184  volumes,  and  the  digests  and  abridgments  to  67  vol- 
umes, making  in  the  whole  a  copious  library  of  648  volumes,  in  addition  to 
the  statute  law.  See  Humphreya  on  Real  Property,  p.  163.  To  these  we  may 
add  upwards  of  200  volumes  of  American  reports,  treatises,  and  digests. 

{b)  M.  Camus  annexed  to  his  Letters  aur  la  Frofcmon  d^Avocat,  a  catalogue 
of  select  books  for  a  lawyer's  library,  which  he  deemed  the  most  useful  to 
possess  and  understand;  and  that  catalogue,  in  the  edition  of  1772,  included 
near  2000  volumes,  and  many  of  them  ponderous  folois,  and  not  one  of  them 
had  any  thing  td  do  with  the  English  statute  or  common  law.  It  is  now  a 
complaint  in  France,  that  the  crowd  of  reports  of  decisions  encumber  the  law 
libraries;  and  M.  Dupin,  in  his  Juriaprudenee  dea  Arreta,  edit.  1822,  alludes 
to  the  immensity  of  such  collections,  and  the  great  abuses  to  which  that 
species  of  jurisprudence  is  subject.  His  select  law  library,  for  the  use  of 
law  students  and  young  advocates,  contained  343  volumes.  One  great  abuse 
in  the  practice  of  reporting  is,  that  there  is  no  very  ca'-eful  selection  of  de- 
cisions which  are  only  worthy  to  be  reported,  but  every  adjudication,  though 
upon  common-place  learning,  and  upon  points  which  have  been  again  and 
again  decided,  is  usually  given  in  one  promiscuous  mass.  Lord  Bacon,  in 
his  proposition  for  the  amendment  of  the  law,  wisely  recommended  ''that  ho- 
monymiXy  as  Justinian  called  them,  that  is,  cases  merely  of  iteration  and 
repetition,  be  purged  away." 

'  As  to  the  pre-eminent  authority  of  decisions  on  iK>ints  of  international 
law,  see  ante^  pp.  69 — ^70. 
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would  be  a  melancholy  waste  or  misapplication  of  strength  and 

time. 
[  *  475]  *  Lord  Bacon,  in  the  aphorisms  annexed  to  his  treatise 
De  augmentia  Scientiarum,  speaks  of  the  necessity  of  a 
revision  and  digest  of  the  law,  in  order  to  restore  it  to  a  sound 
and  profitable  state  whenever  there  has  arisen  a  vast  accnmiila- 
tion  of  volumes,  throwing  the  system  into  confusion  and  uncer- 
tainty. The  evils  resulting  from  the  indigestible  heap  of  laws, 
and  legal  aathorities,  are  great  and  manifest  They  destroy  the 
certainty  of  the  law,  and  promote  litigation,  delay,  and  snbtilty. 
The  professors  of  the  law  cannot  afford  the  expense  and  time 
necessary  to  collect  and  study  the  volumes,  and  they  are  obliged 
to  rely  too  much  on  the  second-hand  authority  of  Digests— ipse 
advocatus,  cum  tot  libroa  perlegere  et  vincere  non  posait^  compen- 
dia aectatur- — glosaa  fortasae  aliqua  bona  (a).  The  period  an- 
ticipated by  Lord  Bacon  seems  now  to  have  arrived.  The  spirit 
of  the  present  age,  and  the  canso  of  truth  and  justice,  require 
more  simplicity  in  the  system,  and  that  the  text  authorities  sboiild 
be  reduced  within  manageable  limits;  and  a  new  digest  of  tbe 
whole  body  of  the  American  common  law,  upon  the  excellent 
model  of  Comyn's  Digest,  and  executed  by  a  like  master  artist, 
retaining  what  is  applicable,  and  rejecting  everything  that  is  ob- 
solete and  inapplicable  to  our  institutions,  would  be  an  immense 
public  blessing. 

A  solemn  decision  upon  a  point  of  law,  arising  in  any  given 
case,  becomes  an  authority  in  a  like  case,  because  it  is  the  highest 
evidence  which  we  can  have  of  the  law  applicable  to  the  subject, 
and  the  jadges  are  bound  to  follow  that  decision  so  long  as  it 
stands  unreversed,  unless  it  can  be  shown  that  the  law  was  mis- 
understood or  misapplied  in  that  particular  case.  If  a  decision 
has  been  made  upon  solemn  argument  and  mature  de- 
[  *476]  liberation,  the  presumption  is  in  *  favour  of  its  correct- 
ness; and  the  community  have  a  right  to  regard  it  as  a 
just  declaration  or  exposition  of  the  law,  and  to  regulate  their 
actions  and  contracts  by  it  It  would  therefore  be  extremely  in- 
convenient to  the  public,  if  precedents  were  not  duly  regarded, 
and  pretty  implicity  followed.  It  is  by  the  notoriety  and  sta- 
bility of  such  rules)  that  professional  men  can  give  safe  advice  to 

(a)  Bacon's  Aphnrittms,  De  accumuiaiione  legum  nimia,  Aph.  No.  5.3 — 58.  De 
novis  digestis  Icgum^  Aph.  No.  59—64.    De  acriptoribus  autheniicis,  Aph.  No.  78. 
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those  who  consult  them;  and  people  in  general  can  yeninre  with 
confidence  to  buy  and  to  trust,  and  to  deal  with  each  other  (a). 
If  judicial  decisione  were  to  be  Hghtly  disregarded,  we  should 
disturb  and  unsettle  the  great  land-mtarks  of  property.  When  a 
rule  has  been  once  deliberately  adopted  and  declared,  it  ought 
not  to  be  disturbed,  unless  by  a  court  of  appeal  or  reyiew,  and 
never  by  the  same  court,  except  for  very  cogent  reanons,  and  upon 
a  clear  manifestation  of  error;  and  if  the  practice  were  other- 
wise,  it  would  be  leaving  us  in  a  state  of  perplexing  uncertainty 
as  to  the  law  (6).  The  language  of  Sir  William  Jones  (c)  is  ex- 
ceedingly forcible  on  this  point.  ^^No  man,"  says  he,  ^^who  is  not 
a  lawyer,  would  ever  know  how  to  act;  and  no  man  who  is  a  law- 
yer would,  in  many  instances,  know  what  to  advise,  unless  courts 
were  bound  by  authority  as  firmly  as  the  Pagan  deities  were  sup- 
posed to  be  bound  by  the  decrees  of  fate." 

Throughout  the  whole  period  of  the  Year  Books,  from  the 
reign  of  Edward  III.  to  that  of  Henry  YIL  the  judges  were  in- 
cessantly urging  the  saorednessof  precedents,  and  that  a  coun- 
sellor was  not  to  be  heard  who  spoke  against  them,  and  that  they 
ought  to  judge  as  the  ancient  sages  taught  If  we  judge  against 
former  precedents,  said  Ch.  J.  Prisot  (d),  it  will  be  a  bad  example 
to  the  barristers  and  students  at  law,  and  they  will  not  give  any 
credit  to  the  books,  or  have  any  faith  in  them.  So  the  court  of  king's 
bench  observed  in  the  time  of  James  I.  (e),  that  the 
point  which  bad  been  often  adjudged  ^  ought  to  rest  in  [  *  477  ] 
peace.  The  inviolability  of  precedents  was  thus  incul- 
cated at  a  period  which  we  have  been  accustomed  to  regard  as 
the  infancy  of  our  law,  with  as  much  zeal  and  decision  as  at  any 
subsequent  period. 

But  I  wish  not  to  be  understood  to  press  too  strongly  the  doc- 
trine of  stare  dectaiSj  when  I  recollect  that  there  are  one  thous- 
and cases  to  be  pointed  out  in  the  English  and  American  books 
of  reports,  which  have  been  overruled,  doubted,  or  limited  in 
their  application.  It  is  probable  that  the  records  of  many  of  the 
courts  in  this  country  are  replete  with  hasty  and  crude  decisions; 
and  such  cases  ought  to  be  examined  without  fear,  and  revised 

{a)  16  Johns.  Rep,  402.  * 

(b)  20  Ibid.  722. 

(c)  Jones'  Essay  on  BailmaU,  d6. 
id)  33  Hen.  VL  41. 

(e)  Oro,  Jac.  527. 
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without  relactance,  rather  than  to  have  the  character  of  oar  law 
impaired,  and  the  beauty  and  harmony  of  the  system  destroyed 
by  the  perpetuity  of  error.'  Even  a  series  of  decisions  are  not 
always  conclusive  evidence  of  what  is  law;  and  the  revision  of  a 
decision  very  often  resolves  itself  into  a  mere  question  of  ex- 
pediency, depending  upon  the  consideration  of  the  importance  of 
certainty  in  the  rule,  and  the  extent  of  property  to  be  affected  by 
a  change  of  it.  Lord  Mansfield  frequently  observed,  that  the  cer- 
tainty of  a  rule  was  often  of  much  more  importance  in  mercantile 
cases  than  the  reason  of  it,  and  that  a  settled  rule  ought  to  be 
observed  for  the  sake  of  property;  and  yet,  perhaps,  no  English 
judge  ever  made  greater  innovations  and  improvements  in  the 
law,  or  felt  himself  less  embarrassed  vrith  the  disposition  of  the 
elder  cases  when  they  came  in  his  way,  to  impede  the  operation 
of  his  enlightened  and  cultivated  judgment  His  successor,  Lord 
Kenyon,  acted  like  a  Boman  dictator,  appointed  to  recall  and  re« 
invigorate  the  ancient  discipline.  He  controlled  or  overrnled 
several  very  important  decisions  of  Lord  Mansfield,  as  dangerous 
innovations,  and  on  the  ground  that  they  had  departed  from  the 
precedence  of  former  times,  and  disturbed  the  landmarks  of  pro- 
perty, and  had  unauthorizedly  superadded  equity  powers  to  a 
court  of  law.     '^It  is  my  wish  and  my  comfort,"  said  that  vener- 

*  It  ifl  a  matter  of  some  concern  that,  in  point  of  fact,  the  doubting,  limit- 
ing, and  overruling  of  cases,  is  sometimes  connected  with  changes  in  the  per- 
sonal composition,  and  even  in  the  political  complexion  of  the  oonrts.  A 
wide  field  is  ever  open  for  judicial  legislation,  which,  of  necessity,  is  con- 
ducted on  various  principles  and  towards  divers  ends. 

Says  Sir  Henry  Maine: — '*We  in  England  are  well  accustomed  to  the  ex- 
tension, modification,  and  improvement  of  law  by  a  machinery  which,  in 
theory,  is  incapable  of  altering  one  jot  or  one  line  of  existing  jurisprudence. 
The  process  by  which  this  virtual  legislation  is  effected  is  not  so  much  sen- 
sible as  unacknowledged.  With  respect  to  that  great  portion  of  onr  le^ial 
system  which  is  enshrined  in  cases  and  recorded  in  law  reports,  we  habitonlly 
employ  a  double  language  and  entertain,  as  it  would  appear,  a  double  and 
inconsistent  set  of  ideas.  When  a  group  of  facts  comes  belbre  an  English 
Court  for  adjudication,  the  whole  course  of  the  discussion  between  the  jodpe 
and  the  advocates  assumes  that  no  question  is.  or  can  be,  raised  which  will 
call  for  the  application  of  any  principles  but  the  old  ones,  or  of  any  distinc- 
tions but  such  as  have  long  since  been  allowed.  It  is  taken  absolutely  f>>r 
granted  that  there  is  somewhere  a  rule  of  known  law  which  will  cover  the 
facts  of  the  dispute  now  litigated,  and  that,  if  such  a  rule  be  not  discovered, 
it  i:i  only  that  the  necessary  patience,  knowledge,  or  acumen  is  not  forth- 
oomiutfto  detect  it.  Yet  the  moment  the  judgment  has  been  rendered  and 
reported,  we  slide  unconsciously  or  unavowedly  into  a  new  language  and  a 
new  train  of  thought  We  now  admit  that  the  new  decision  has  modi  fied  the 
law.  The  rules  applicable  have,  to  use  the  very  inaccurate  expression  some- 
times employed,  bc^come  more  elastic.  In  fact,  they  have  b^u  changed." 
Ancient  Law,  pp.  31,  32. 
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able  judge,  'to  stand  super  antiquas  vias.  I  cannot 
legislate,  bat  by  my  *  industry  I  can  discover  what  our  [  *  478  ] 
predecessors  have  done,  and  I  will  tread  in  their  foot- 
steps." The  English  courts  seem  now  to  consider  it  to  be  their 
duty  to  adhere  to  the  authority  of  adjudged  cases,  when  they  have 
been  so  clearly,  and  so  often,  or  so  long  establised,  as  to  create  a 
practical  rule  of  property,  notwithstanding  they  may  feel  the 
hardship,  or  not  perceive  the  reasonableness  of  the  rule.  There 
is  great  weight  in  the  maxim  of  Lord  Bacon  (a),  that  optima  est 
leXj  qtuB  minimum  relinquit  arhitrio  judicia ;  optimus  judex,  qui 
minimum  eibi.  The  great  difficulty  as  to  cases,  consists  in  mak- 
ing an  accurate  application  oE  the  general  principle  contained  in 
them  to  new  cases,  presenting  a  change  of  circumstances.  If  the 
analogy  be  imperfect,  the  application  may  be  erroneous.  The 
expressions  of  every  judge  must  also  be  taken  with  reference  to 
the  case  on  which  he  decides;  we  must  look  to  the  principle  of 
the  decision,  and  not  to  the  manner  in  which  the  case  is  argued 
upon  the  bench,  otherwise  the  law  will  be  thrown  into  extreme 
confusion  (6).  The  exercise  of  sound  judgment  is  as  necessary 
in  the  use,  as  diligence  and  learning  are  requisite  in  the  pursuit, 
of  adjudged  cases  (c). 

Considering  the  influence  of  manners  upon  law,  and  the  force 
of  opinion,  which  is  silently  and  almost  insensibly  controlling 
the  course  of  business  and  the  practice  of  the  courts,  it  is  im- 
possible that  the  fabric  of  our  jurisprudence  should 
*  not  exhibit  deep  traces  of  the  progress  of  society,  as  [  *  479  ] 
well  as  of  the  footsteps  of  time.  The  ancient  reporters 
are  going  very  fast,  not  only  out  of  use,  but  out  of  date,  and  al- 
most out  of  recollection.  The  modern  reports,  and  the  latest. of 
the  modern,  are  the  most  useful,  because  they  contain  the  last, 
and,  it  is  to  be  presumed,  the  most  correct  exposition  of  the  law, 
and  the  most  jadicious  application  of  abstract  and  eternal  prin- 

[a)  Bacon's  Works,  vol.  vii.  p.  448,  Aphor.  46. 

[b)  Best,  Ch.  J.,  2  Bing.  Bep.  229.     Marshall,  Ch.  J.,  6  Wheaton,  399. 

[c)  M.  Dupin,  in  his  Jurisprudence  des  Arrets,  has  given  us  many  excellent 
rules  and  observations,  on  the  value,  and  on  the  abuse  of  the  authority  of  re- 
ports of  judicial  decisions.  He  admits  the  force  of  them  when  correctly 
Btated,  and  applied  with  discernment  and  sobriety;  and  that  they  have  the 
ibrce  of  law  when  there  has  been  a  series  of  uniform  decisions  on  the  same 
point,  because  they  then  become  conclusive  evidence  of  the  law.  The  im- 
mense collection  by  M.  Merlin,  in  his  Beperioire,  iind  especially  in  bis  Qtie^- 
iians  de  Droit,  he  would  say,  h'nd  the  stamp  of  Pi^pinian,  if  it  were  permitted 
to  compare  any  lawyer  to  Papinian. 
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6iples  of  right  to  the  refinemeDts  of  propertj.  They  are  like- 
wise accompanied  by  illustratioDB  best  adapted  to  the  inqaisitive 
and  cultivated  reason  of  the  present  age.  But  the  old  rqx)rters 
cannot  be  entirely  neglected,  and  I  shall  devote  the  remaiDder 
of  this  lecture  to  a  short  historical  review  of  the  principal  re< 
porters  prior  to  the  present  times.  No  one  ought  to  read  a  book, 
said  M.  Lami  (a),  (and  the  remark  has  peculiar  application  to 
law  books,)  unless  he  knows  something  of  the  author,  and  when 
he  wrote,  and  the  character  of  the  work,  and  the  character  of  the 
edition. 

The  division  line  between  the  ancient  and  the  modem  English 
reports  may,  for  the  sake  of  convenient  arrangement,  be  placed 
at  the  revolution  in  the  year  1688.  The  distinction  between  the 
old  and  new  law  seems  then  to  be  more  distinctly  marked.  The 
cumbersome  and  oppressive  appendages  of  the  feudal  tenures 
wero  abolished  in  the  reign  of  Charles  IL,  and  the  spirit  of  mod- 
em improvement,  and  of  commercial  policy,  began  then  to  be 
more  sensibly  felt,  and  more  actively  diffused.  The  appointment 
of  that  great  and  honest  lawyer.  Lord  Holt,  to  the  station  of 
Chief  Justice  of  the  King's  Bench,  gave  a  new  tone  and  impulse 
to  the  vigour  of  the  common  law.  The  despotism  of  the  Stuarts 
was  abolished  for  ever,  and  the  civil  and  political  liberties  of  the 
English  nation  were  more  explicitly  acknowledged  and  defined, 
at  the  accession  of  the  House  of  Orange.  The  old  report 
[  *  480  ]  ers  *will  include  all  the  reports  from  the  Year  Book 
down  to  that  period;  and  we  will,  in  the  first  place,  be- 
stow upon  those  of  them  which  are  the  most  distinguished,  a 
cursory  glance  and  rapid  review. 

Year  Books. — The  oldest  reports  extant  on  the  English  law, 
are  the  Year  Books,  which  consist  of  eleven  parts  or  volumes, 
written  in  law  French,  and  extend  from  the  beginning  of  the 
reign  of  Edward  IL,  to  the  latter  end  of  the  reign  of  Henry  •VIH., 
a  period  of  about  two  hundred  years.  There  are  a  few  broken 
cases,  which  may  be  gleaned  from  the  old  abridgments,  and  par- 
ticularly from  Fitzherbert,  which  go  back  to  the  reign  of  Henry 
III.  The  Year  Books  were  first  printed  in  the  reign  of  James  I, 
and  were  again  printed  by  subscription  in  1670;  but  they  have 
never  been  translated,  and  they  are  not  worth  the  labour  and  ex- 
pense either  of  a  new  edition  or  a  trartslation.    The  substance  of 

(a)  EntreiienSf  8ur  le  Sciences^  et  aur  la  manidre  d^etudier, 
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the  Year  Books  was  afterwards  incladed  in  the  great  abridgments 
of  Statham,  Fitzberbert,  and  Brooke,  and  those  compilations 
saperseded,  in  a  considerable  degree,  the  use  of  them.  The  Year 
Books  were  Terj  much  occupied  with  discussions  touching  the 
forms  of  writs,  and  the  pleadings  and  practice  in  real  actions, 
which  have  gone  entirely  out  of  use.  In  a  late  case  in  the  C.  B. 
the  judges  spoke  with  some  sharpness  of  reproof  against  going 
back  to  the  Year  Books  in  search  of  a  precedent  in  the  case  of 
levying  a  fine  (a).  The  great  authenticity  and  accuracy  of  the 
Year  Books  arose  from  the  manner  in.which  they  were  composed. 
There  were  fcoir  reporters  appointed  to  that  duty,  and  they  had  a 
yearly  stipend  from  the  crown,  and  they  used  to  confer  together, 
and  the  reports  being  settled  by  so  many  persons  of  approved  dili- 
gence and  learning,  deservedly  carried  great  credit  with  them  (b). 
Bat  so  great  have  been  the  changes  since  the  feudal  ages,  in  the 
character  of  property,  the  business  of  civil  life,  and 
the  practice  of  the  courts,  that  tlie  *  mass  of  curio  as  [  *  481  ] 
learning  and  technical  questions  contained  in  the  Year 
Books,  has  sunk  into  oblivion;  and  it  will  be  no  cause  of  re- 
gret if  that  learning  be  destined  never  to  be  reclaimed.  The 
Year  Books  have  now  become  nearly  obsolete,  and  they  are  valu- 
able only  to  the  antiquary  and  historian,  as  a  faithful  portrait  of 
ancient  customs  and  manners  (c). 

Dyer. — The  Year  Books  ended  in  the  reign  of  Henry  VIII., 
because  persons  were  no  longer  appointed  to  the  task  of  report- 
ing, with  the  allowance  of  a  fixed  salary.  Private  lawyers  then 
undertook  the  business  of  reporting  for  their  own  use,  or  for  the 
purpose  of  publication.  Many  English  ^lawyers  have  regretted 
that  the  practice  of  appointing  public  reporters,  with  a  stipulated 
compensation,  as  is  now  the  American  practice,  was  not  continued, 
as  it  would  have  relieved  the  profession  from  many  hasty  and 
inaccivate  reports,  which  have  greatly  increase'd  the  uncertainty 
of  the  law.  The  reports  of  Dyer  relate  to  the  reigns  of  Henry 
VUL,  Edward  YL,  Mary,  and  Elizabeth.  They  have  always  been 
held  in  high  estimation,  for  Dyer  presided  as  chief  justice  in 
the  C.  B.  for  upwards  of  twenty  years,  and  was  distinguished 

g ■ ■ —       -^  i_ .  I  1  I  .       , 

(a)  2  Taunt  Rep.  201. 

(6)  Preface  to  Plowden^H  RepoHs. 

(c)  In  1  BarnewnN  f&  Cresmcelty  410,  the  court  of  king's  bench  decided  ft 
case  chiefly  upon  the  anthority  of  a  citation  from  the  Year  Book  of  42  Edw. 
II].;  but  such  a  reference  is  rare. 
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for  learnings  ability,  and  firmnesa  His  reports  were  afterwards 
enriched  by  marginal  notes  of  Chief  Justice  Treby,  and  which 
are  said  by  Mr.  Jostioe  Bnller  (a)  to  be  good  law.  The  work 
was  compiled  in  law  French,  and  pablished  in  an  English  trans- 
lation in  1793,  with  the  notes. 

Plowden. — Flowden's  Commentaries  embrace  the  same  period 
as  the  reports  of'  Dyer.  They  bear  as  high  a  reputation  for  ac- 
cnraoy  as  any  ancient  book  of  reports,  though  Lord  Coke  said  he 
had  discovered  foar  cases  in  Plowden  which  were  erroneoos  (b). 
Plowden  gives  the  pleadings  in  thoee  cases  in 
[  *482  ]  *  which  judgment  was  entered;  and  the  arguments  of 
counsel,  and  the  decisions  on  the  bench,  very  mfich  at 
larga  They  were  first  published  in  1578,  and  taken  originally,  as 
he  says,  for  his  private  use.  But  he  took  great  pains  in  rendering 
his  work  accurate,  and  he  reported  nothing  but  what  had  been 
debated  and  decided  upon  demurrer,  or  special  verdict;  and  his 
reports  were  likewise  submitted  to  the  inspection  of  the  ser- 
geants and  judges.  The  work  is,  therefore,  distinguished  for  its 
authenticity  and  accuracy;  and  though  not  of  so  dramatic  a 
character  as  much  of  the  Year  Books,  it  is  exceedingly  interest- 
ing and  instructive,  by  the  evidence  it  affords  of  the  extensive 
learning,  sound  doctrine,  and  logical  skill  of  the  ancient  English 
bar. 

Coke's  Reports. — Lord  Coke's  Reports,  in  13  parts  or  volumes, 
are  confined  to  the  reigns  of  Elizabeth  and  James,  and  deserv- 
edly stand  at  the  head  of  the  ancient  reports,  as  an  immense  re> 
pository  of  common  law  learning.     The  first  eleven  books  of  his 
reports  contain  about  500  cases,  and  were  published  in  his  Hie- 
time  and  he  took  care  to  report  and  publish  only  what  he  calls 
leading  cases,  and  conducive  to  the  public  quiet     Lord  Bacon 
said,  that  had  it  not  been  for  Sir  Edward  Coke's  Reports,  the  law 
in  that  age  would  have  been  almost  like  a  ship  without  ballast; 
and  that  though  "they  had  extrajudicial  resolutions,  they  did  con- 
tain infinite  good  decisions."     Much  of  the  various  and  desnltory 
learning  in  these  reports  is  law  to  this  day,  and  the  most  valuable 
of  the  cases  reported,  have  been  selected,  and  recommended  to  the 
attention  of  the  American  student,  by  Professor  Hoffman,  of  the 
Unversity  of  Maryland,  in  his  "Course  of  Legal  Study."     When 
these  reports  were  published,  between  1600  and  1615,  there  were 

(a)  3  Term.  Rep,  84,  {b)  BacoiCs  TTorAa,  vol.  vi.  p.  122l 
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no  other  prior  reports,  bnt  the  Year  Books,  Djer,  and  Plowdeo. 
Lord  Coke  said,  that  he  endeavoured,  in  his  reports,  to  avoid  ob- 
scurity, ambiguity,  and  prolixity.  It  is  singular  that  he  should  have 
60  egregiously  failed  in  his  purpose.  The  want  of  methodical  ar- 
rangement and  lucid  order,  is  so  manifest  in  his  reports, 
*  and  he  abounds  so  greatly  in  extrajudicial  dicta  and  [  *  483  ] 
collateral  discussions,  that  he  is  distinguished  above 
most  other  reporters,  for  the  very  defects  he  intended  to  avoid. 
It  is  often  very  difficult  to  separate  the  arguments  of  counsel  from 
the  reasons  and  decisions  of  the  court,  and  to  ascertain  precisely 
the  point  adjudged.  This,  probably,  gave  occasion  to  Ireland 
and  Mauley's  Abridgment  of  Lord  Coke's  reports,  in  which  they 
undertake  to  detach  from  the  work  all  the  collateral  discussion 
and  learning,  and  to  give  only  the  '^ery  substance  and  marrow'' 
of  the  reports.  A  work  of  this  kind  may  be  convenient  in  the 
borry  of  research,  but  I  believe  no  accurate  lawyer  would  ever 
be  content  to  repose  himself  upon  such  a  barren  account  of  a  de- 
cision, without  looking  into  the  reason  and  authorities  on  which 
it  was  founded  (a).  With  all' their  defects,  Lord  Coke's  Reports 
are  a  standard  work  of  that  age,  and  they  alone  are  sufficient  to 
have  discharged  him  from  that  great  obligation  of  duty  with 
which  he  said  he  was  bound  to  his  profession.  When  Coke's  Re- 
ports were  first  published,  they  gave  much  ofiPence  to  King  James, 
as  containing  many  doctrines  which  were  deemed  too  free  and 
injurious  to  the  prerogative  of  the  crown;  and  the  king  com- 
manded Lord  Coke  to  strike  out  the  offensive  parts,  and  he  also 
referred  the  work  to  his  judges  to  be  corrected  (&).  But  Lord 
Coke  was  too  independent  in  spirit,  and  he  had  too  high  a  regard 
to  truth  and  law,  to  gratify  the  king  on  this  subject;  and  he  was, 
for  this  and  other  causes,  removed  from  the  office  of  Chief  Jus- 
tice of  the  K.  B. 

Hobart. — Hobart's  reports  of  cases,  in  the  time  of  James  L, 
were  printed  in  1640,  and  in  a  subsequent  age  they  were 
revised  *  and  corrected  by  Lord  Chancellor  Nottingham.  [  *  484  ] 
Like  the  reports  of  Lord  Coke,  they  are  defective  in 

{a)  We  have  Lord  Coke's  authority  on  the  very  point.  **The  advised  and 
oaderlj  reeding  over  of  the  books  at  large,  I  absolutely  determiDe  to  be  the 
right  way  to  endurlDg  and  perfect  knowledge;  and  to  nse  abridgments  as 
tables,  and  to  tmst  only  to  the  books  at  large."  Dedication  of  Cokeys  Be- 
ports  io  ike  Reader^  p.  11. 

(h)  Lord  Bacon's  Wotka,  vol.  vi.  p.  121, 138,*  132, 173. 
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method  and  precision,  and  are  replete  with  copioos  legal  dis- 
cnssions.  Hobart  was  Chief  Jnstice  of  the  G.  B.,  and  a  great 
lawyer.  Judge  Jenkins,  the  contemporary  of  Coke  and  Hobart, 
has  given  u%  in  the  preface  to  his  reports,  an  exalted  eulogy  on 
those  distingaished  men,  and  the  biographical  sketch  of  their 
characters  is  peculiarly  animated  and  lively.  Jenkins  compiled 
his  reports,  or  centuries,  (as  he  quaintly  terms  them,)  duriagtbe 
tumult  of  the  civil  wars  under  Charles  L  and  the  commonwealth; 
and  they  resemble  more  a  digest  of  decisions  after  the  manner  of 
Fitzherbert  and  Brooke,  than  regular  reports  of  adjudged  cases. 
From  his  intemperate  language,  and  hard  fate,  it  is  evident  he 
was  a  zealous  royalist,  and  had  provoked  the  resentment  of  his 
enemies.  He  composed  his  work,  as  he  says,  when  he  was  "brokdn 
with  old  age  and  confinement  in  prison,  where  his  fellow  subjects 
grown  wild  with  rage,  had  detained  him  for  fifteen  years,  and 
that  he  was  surrounded  with  an  odious  multitude  of  barbariana" 
He  renders  a  just  tribute  of  veneration  to  the  memory  of  Lord  Coke 
and  Lord  Hobart,  as  two  men  who  had  furnished  surprising  light 
to  the  professors  of  the  law.  They  were  judges  of  great  authority 
and  dignity,  who,  to  the  most  accurate  eloquence,  joined  a  super- 
lative knowledge  of  the  laws,  and  consummate  iategrity,  and  whose 
names,  he  said,  would  flourish  as  long  as  the  laws  and  the  king- 
dom should  endura  Lord  Hobart,  as  he  continues  to  observe, 
was  adorned  with  the  brighest  endowments,  and  a  piercing  under- 
standing, and*he  had  always  equity  before  his  eyes.  Lord  Coke 
was  a  judge  whom  power  could  not  break  nor  favour  bend.  He 
enjoyed  the  smiles  and  frowns  of  the  court  by  turns,  and  possessed 
an  immense  fortune,  which  he  had  honestly  acquired.  The  only 
thing  objected  to  him  as  a  fault  was,  that  he  was  thought  to  go 
too  great  lengths  with  the  republican  party;  but  he  admits  that 

he  died  in  the  highest  estimation. 
[  *485  ]       *  Oroke. — Croke's  reports  of  decisions  in  the  courts 

of  law  in  the  reigns  of  Elizabeth,  James,  and  Charles, 
are  a  work  of  credit  and  celebrity  among  the  old  reporters.  They 
commence  about  the  time  that  Dyer  ended,  and  were  first  pub- 
lished under  the  protectorate  of  Cromwell.  From  the  character 
of  the  judge,  his  gravity,  leamiog,  diligence,  and  advantages,  and 
from  the  precision  and  brevity  of  his  cases,  these  reports  have 
sustained  their  character  in  every  succeeding  age,  and  are,  to  this 
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day,  f  amiliarlj  referred  to,  as  an  authentic  depository,  of  the  mles 
of  the  common  law. 

YelTerton. — The  reports  of  Yelverton  are  a  small  collection 
of  select  cases,  in  the  latter  part  of  the  reign  of  Elizabeth,  and 
the  first  ten  years  of  the  reign  of  James.  He  was  a  judge  of  the 
G.  B.,  and  one  of  the  most  eminent  lawyers  of  that  age,  and  which 
was  traly  the  Angnstan  age  of  the  old  common  law  learning. 
These  reports  have  been  lately  recommended  to  the  notice  of  the 
American  lawyer,  by  a  new  edition  published  in  this  country, 
and  enriched  with  copious,  valuable  and  accurate  notes  by  Mr. 
Metcalf. 

Saunders. — In  the  reign  of  Charles  XL,  the  most  distinguished 
of  the  reports  are  those  of  Chief  Justice  Saunders.  They  are 
confined  to  decisions  in  the  K.  B.  for  the  space  of  six  years, 
between  the  18th  and  24th  years  of  the  reign  of  Charles  II.,  and 
contain  the  pleadings  and  entries  in  the  case^decided,  as  well  as 
the  arguments  of  counsel,  and  the  judgment  of  the  court.  Tbey 
are  recommended  for  the  accuracy  of  the  entries,  and  the  concise, 
dear,  and  pointed  method  'of  decision;  and  are  particularly 
valnable  to  the  practising  lawyer,  as  a  book  of  precedents  as  well 
as  of  decisions.  They  have  always  been  esteemed  the  most  accu- 
rate and  Valuable  reports  of  that  age,  and  this  is  the  character 
which  has  been  repeatedly  given  of  them  by  the  judges  in  modern 
times  (a).  A  new  edition  of  these  reports  was  published  in  1799 
by  Sergeant  Williams,  with  very  copious  notes,  which, 
in  many  *  instances,  are  distinct  and  elaborate  essays  on  [  *  486  ] 
the  subjects  of  which  they  treat  Lord  Eldon  has  said, 
in  reference  to  this  edition,  that  to  any  one  in  a  judicial  situation, 
it  would  be  sufficiently  flattering  to  have  it  said  of  him,  that  he 
was  as  good  a  common  lawyer  as  Sergeaut  Williams,  and  that  no 
man  ever  lived,  to  whom  the  character  of  a  great  common  lawyer 
more  properly  applied.  I  have  no  duubt  of  the  merit  of  the 
edition,  and  of  the  great  learning  of  the  editor.  The  authorities, 
new  and  old,  applicable  to  the  subject,  are  industriously  collected, 
and  methodically  arranged.  But  with  all  the  praise  justly  due  to 
the  edition,  it  is  liable  to  the  great  objection  of  making  one  c  f 
the  old  reporters  the  vehicle  of  voluminous  dissertations.  They 
introduce  perplexity  and  confusion  by  their  number  and  length. 
If  such  treatises  were  published  by  themselves,  the  student  would 

(a)  3  Burr.  1730.    2  Bits,  d;  FuU.  23. 
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know  better  where  to  fiod  them;  but  when  appended  to  a 
plain  reporter,  they  seem  to  be  ont  of  place.  Notes  wonld  ap- 
pear to  be  more  appropriate,  if  thej  were  confined  simply  and 
drily  to  the  illnstration  of  the  case  in  the  text,  and,  to  show,  by 
a  reference  to  other  decisions,  how  far  it  might  still  be  regarded 
as  an  authority,  and  when  and  where  it  had  been  confirmed,  or 
questioned,  or  extended,  or  restricted,  or  oTerrnled.  The  conve* 
nience  and  economy  of  the  profession  wonld  certainly  be  well 
consulted  by  this  course.  This  edition  of  Saunders  so  far  sur- 
passes  in  extent  and  variety  of  learning,  the  original  work,  as  to 
become  a  new  work  of  itself,  which  might  properly  be  denom- 
inated "Williams'  notes;  and  the  venerable  simplicity  of  the  re- 
porter is  obscured  and  lost,  in  the  commentaries  of  the  annotator. 

Vaughan. — The  reports  of  Chief  Justice  Yaughan  contain 
some  very  interesting  cases.  He  was  a  grave  and  excellent  judge, 
and  his  reports  consist  chiefly  of  his  own  arguments  and  opin- 
ions, delivered  while  he  was  chief  justice,  and  they  are  distin- 
guished for  great  variety  of  learning.  The  reports  of  Sir 
Thomas  Jones,  who  has  also  chief  justice  in  the  reign  of  Charles 
n.;  of  Sir  Creswell  Levinz,  who  was  a  judge  of  the 
[  *  487  ]  *  C.  B. ;  of  Sir  Geffrey  Palmer,  who  was  attorney  general 
under  Charles  IL ;  of  Lord  Chief  Justice  Pollexfen,  whose 
reports  consist  of  cases  argued  by  him  while  he  was  at  the  bar; 
and  of  Sir  Wm.  Jones,  who  was  for  twenty-two  years  a  judge, 
are  all  of  them  works  of  authority,  though  a  considerable  part  of 
the  discussions  and  decisions  which  they  record  ceasee  at  this  day 
to  excite  much  attention,  or  to  be  very  applicable  to  the  new  and 
varied  course  of  human  affairs. 

Value  of  the  Old  Reports.— And  indeed,  it  may  be  here  ob- 
served, that  a  very  large  proportion  of  the  matter  contained  in 
the  old  reporters,  prior  to  the  English  revolution,  has  become 
superseded,  and  is  now  cast  into  the  shade,  by  the  improvement 
of  modem  times;  by  the  disuse  of  real  actions,  and  of  the  sub- 
tleties of  special  pleadings;  by  the  cultivation  of  maritime  juris- 
prudence; by  the  growing  value  and  variety  of  personal  con- 
tracts; by  the  spirit  of  commerce,  and  the  enlargement  of  equity 
jurisdiction;  by  the  introduction  of  more  liberal  and  enlightened 
views  of  justice  and  public  policy;  and,  in  short,  by  the  study 
and  influence  of  the  civil  law. 

In  perusing  the  old  reports,  we  cannot  but  be  struck  with  the 
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long,  laborious,  and  subtle  arguments,  and  the  great  delay,  which 
aooompanied  the  investigation  of  points  of  law.  Thas,  for  in- 
stance, the  case  of  Stowell  y.  Zouch,  in  Flowden,  was  argned 
twice  in  the  C.  B.,  and  then  twice  in  the  Exchequer  Chamber, 
before  all  the  judges  in  England.  CalvMa  case,  in  Coke,  was 
argued  first  at  the  bar  of  the  K.  B.  by  counsel,  then  in  the  Ex- 
chequer Chamber,  first  by  counsel,  and  then  by  all  the  judges. 
It  was  afterwards  argued  by  counsel  at  two  different  times,  and 
then  by  all  the  judges  at  the  next  term,  upon  four  different  days; 
and  at  another  term  thereafter,  by  all  the  judges  on  four  different 
days.  So  again,  in  Manby  and  Richards  v.  Scott,  in  Levinz,  the 
case  was  argued  at  the  bar  three  several  times,  by  distinct  coun- 
sel each  time,  and  afterwards  by  all  the  judges  at  the  bench.  It 
was  quite  common  in  former  times  to  have  a  case  spoken  to  at 
two,  and  three,  and  four  several  times,  and  each  time  at  a 
different  term,  before  judgment  was  rendered.  In 
*  Lord  Chief  Justice  Willes'  Reports,  in  the  reign  of  [  *  488  ] 
George  XL,  we  find  a  case  which  was  argued  five  times, 
and  at  five  distinct  terms,  and  the  judgment  was  not  rendered 
antil  the  space  of  five  years  had  elapsed  from  the  first  argument 
It  was  not  until  the  time  of  Lord  Mansfield,  that  such  repeated 
argnmients  were  disused,  and  great  dispatch  and  unexampled 
facility  and  vigour  given  to  the  administration  of  justice.  There 
were  some  advantages  attending  repeated  discussions,  which 
served  as  a  compensation  for  the  delay  and  expense  attending 
them.  They  tended  to  dissipate  shadows  and  doubts,  and  to 
unite  the  opinions  on  the  bench,  and  prevent  that  constant  divi- 
sion among  the  judges,  which  has  much  weakened  the  authority 
of  some  of  our  American  courts. 

Modem  Reports. — ^From  the  era  of  the  English  revolution, 
the  reports  increase  in  value  and  importance;  and  they  deal  more 
in  points  of  law  applicable  to  the  great  change  in  property,  and 
the  commerce  and  business  of  the  present  times.  I  shall  not 
undertake  to  speak  critically  of  the  particular  merits  of  the  mod- 
em reports,  for  this  would  lead  me  into  too  extensive  details. 
Those  of  Lord  Raymond  and  Sergeant  Salkeld  embiace  the  reigns 
of  William  and  Mary,  and  Queen  Anne;  and  during  that  period 
Lord  Chief  justice  Holt  g^ve  lustre  to  the  jurisprudence  of  his 
country.  The  Reports  of  Sir  John  Strange,  of  Lord  Chief  Baron 
Comyns,  of  Lord  Chief  Justice  Willes,  and  part  of  the  Reports 
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of  Sergeant  Wilson,  occapy  the  reigns  of  Qeorge  L  apd  H;  and 
they  are  ail  respectable,  and  the  Reports  of  Willes  and  Wilson, 
in  particular,  very  accurate  repositories  of  the  judicial  decisions 
of  those  reigns.  The  Reports  of  Lord  Raymond  and  of  Sergeant 
Wilson  are  also  peculiarly  valuable  to  the  pleader,  for  the  many 
useful  entries  and  forms  of  pleadings  which  accompany  the  cases. 
From  that  period,  the  English  reports  are  to  be  read  and  studied 
with  profound  attention.  The  Reports  of  Burrow,  Ck}wper,  and 
Douglass,  contain  the  substance  of  Lord  Mansfield's  judicial  de- 
cisions, and  they  are  among  the  most  interesting  le- 
[  *  480  ]  ports  in  the  English  *  law.  All  the  courts  of  law  at 
Westminster  have  been  filled  with  very  eminent  men, 
since  the  time  of  the  accession  of  George  UL ;  and  we  need  only 
refer  to  the  Term  Reports,  and  to  East,  and  his  successors,  as 
reporters  to  the  king's  bench,  and  to  Wilson,  Henry  Blackstone, 
Bosanquet  &  Puller,  Taunton,  and  their  successors  in  the  G.  B., 
for  views  and  sketches  of  the  English  law  in  its  most  correct  and 
cultivated  state. 

A  still  deeper  interest  must  be  felt  by  the  American  lawyer  in 
the  perusal  of  the  judicial  decisions  of  his  own  country.  Our 
American  reports  contain  an  exposition  of  the  common  law,  as 
received  and  modified  in  reference  to  the  genius  of  our  insti- 
tutions. By  that  law  we  are  governed  and  protected,  and  it  can- 
not but  awaken  a  correspondent  attachment  But  I  need  not 
undertake  the  invidious  task  of  selection  and  discrimination 
among  the  numerous  volumes  of  the  reports  of  American  deci- 
sions. Their  relative  character  must  be  familiar  to  the  profes- 
sion, and  it  will  be  sufficient  to  advise  the  student  to  examine 
thoroughly,  and  to  obtain  the  mastery  of  the  principles  of  law, 
as  expounded  and  declared  by  our  more  important  tribunals, 
whether  they  be  of  federal  or  of  state  jurisdiction. 

We  have  hitherto  confined  our  attention  to  the  reports  of  cases 
in  the  courts  of  common  law.  But  the  system  of  equity  is  equally 
to  be  found  embodied  in  the  reports  of  adjudged  cases;  and  the 
rules  and  usages  of  the  court  of  chancery  are  as  fixed  as  those 
which  govern  other  tribunals. 

Ohancery  Decisions. — They  have  been  regarded  as  a  kind  of 

secondary  common  law,  framed  or  promulgated  by  the  comrt  of 

chancery  within  the  two  last  centuries.     That  court  is  as  mneh 

bound  as  a  court  of  law,  by  a  series  of  decisions,  applicable  to  the 
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case,  and  establishing  a  rnla  It  has  no  discretionary  power  over 
principles  and  established  precedents;  and  chancery  has  grown 
to  be  a  jarisdiction  of  so  much  strict  technical  role,  that  it  is  said 
by  a  distingnished  writer  on  eqnity  doctrines,  that  there  are  now 
many  settled  roles  of  equity  which  require  fco  be  moderated  by 
the  rules  of  good  conscience,  as  much  as  the  most  rigdrous  rules 
of  law  did,  before  the  chancellors  interfered  on  equit- 
able *  grounds  (a).  A  court  of  equity  becomes,  in  the  [  *  400  J 
lapse  of  time^  by  gradual  and  almost  imperceptible  de- 
grees, a  court  of  strict  technical  jurisprudence,  like  a  court  of  law. 
The  binding  nature  of  precedents  in  a  court  of  equity  was  felt 
and  acknowledged  by  Lord  Keeper  Bridgman,  in  the  reign  of 
Charles  IL  (6) ;  and  in  the  case  of  The  Earl  of  Montague  v.  Lord 
Bath  (c),  soon  after  the  revolution,  Lord  Chief  Justice  Treby, 
who  sat  for  the  Lord  Chancellor,  declared,  that  the  Court  of 
Chancery  was  limited  by  the  precedents  and  practice  of  former 
times,  and  that  it  was  dangerous  to  extend  its  authority  further. 
At  this  day,  justice  is  administered  in  a  court  of  equity  upon  as 
fixed  and  certain  principles  as  in  a  court  of  law;  and  Lord  Eldon 
has  secured  to  himself  a  title  to  the  reverence  of  his  countrymen, 
for  resisting  the  temptation  so  often  pressed  upon  him,  to  make 
principles  and  precedents  bend  to  the  hardship  of  a  particular 
case.  In  this  country  it  is  at  least  as  important  as  in  any  other, 
that  the  administration  of  justice,  both  legal  and  equitable,  should 
be  stable  and  uniform;  and  especially  if  there  be  any  weight  in 
the  opinion  of  an  ancient  English  lawyer,  that  'Srariety  of  judg- 
ments,  and  novelty  of  opinions,  were  the  two  plagues  of  a  com- 
monwealth"  (d). 

We  have  no  reports  of  chancery  decisions  until  subsequent  to 
the  time  of  Lord  Bacon.  Anciently,  the  Court  of  Chancery  ad- 
ministered justice  according  to  what  appeared  to  be  the  dictate 
of  conscience  as  applied  to  the  case,  without  any  regard  to  law  or 
rnle;  and  great  inconvenience  and  mischief  must  have  been  pro- 
duced in  the  infancy  of  the  court,  by  reason  of  the  uncertainty 
and  inconsistency  of  its  decisions,  flowing  from  the  want  of  settled 
principles.     The  jurisdiction  of  the  court  was  greatly  enlarged 

(a)  8uffden^9  Letters  to  a  man  of  Property,  p.  4. 

\h)  Mod,  Sep.  307. 

(e)  3  Ch.  Gm.  95. 

{d)  Frtf,  to  Jenkins^  Ckniurie$. 
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in  the  time  of  Cardinal  Wolsey,  who  was  chasodlor 
[  *  491  ]  nnder  Henrj  YIIL ;  *  and  he  maintained  his  equitable 

jnrisdiotion  with  a  high  hand,  and  exercised  his  anihonty 
over  every  thing  which  conld  be  a  snbject  of  judicial  inquiry,  and 
decided  with  very  little  regard  to  the  common  law.  This  oondact 
in  his  judicial  capacity  was  one  of  the  grounds  of  accusation 
against  him  when  he  was  impeached  Under  his  snooeesor,  Sir 
Thomas  More,  who  was  the  first  chancellor  that  ever  had  the  re- 
quisite legal  education,  business  rose  again  with  rapidity,  and  to 
such  extent  as  to  require  the  assistance  of  a  master  of  the  rolls. 
He  allowed  injunctions  so  freely,  as  to  displease  the  common  law 
judges,  though  he  acted  always  witlf  great  ability  and  integrity  (a). 
To  show  how  wonderfully  business  in  chancery  had  increased  by 
the  time  of  Lord  Bacon,  we  need  only  recur  to  the  fact  which  be 
gives  us  himself  (&),  that  he  made  two  thousand  orders  and  de- 
crees in  a  year;  and  jet  we  have  not  a  single  decision  of  bis  re- 
ported. 

Those  decisions,  if  well  and  faithfully  reported,  would  doubt- 
less have  presented  to  the  world  a  clear  illustration  and  masterly 
display  of  many  principles  of  equity  since  greatly  considered  and 
discussed;  for  even  upon  dry  technical  rules  and  points  of  law, 
he  shed  the  illuminations  of  his  mighty  mind. 

In  West's  Symboleography,  a  work  published  at  the  close  of 
Elizabeth's  reign,  we  have  divers  curions  and  authentic  prece- 
dents of  the  process,  and  bills,  and  answers  in  chancery,  prior  tc 
the  time  of  Bacon.  We  have,  also,  in  the  same  work,  a  brief 
digest  of  the  powers  and  jurisdiction  of  the  court,  from  which  it 
would  appear,  that  equity  was  regarded  in  that  day  as  a  matter 
of  arbitrary  conscience,  nnencumbered  by  any  rules  or  principles 
of  law.  No  cases  are  cited  to  show  what  the  authority  was,  but 
such  as  were  gleaned  from  the  Year  Books,  and  the  trea- 
[  *  492  ]  tises  of  the  Doctor  *and  Student,  and  of  the  DiTersity  of 
Courts. 

Eaxliest  Ohancery  Reports. — ^It  was  not  until  after  the  res- 
toration, that  any  reports  of  adjudged  cases  in  chancery  were 
published.  The  volumes,  entitled,  "  Reports  of  Cases  taken  and 
adjudged  in  the  Court  of  Chancery  in  the  reigns  of  Charles  I., 
Charles  II.,  James  IL,  William  III.,  and  Queen  Anne,"  com- 

m __^ 

(a)  Reeves^  History  of  the  English  LaWj  vol.  iv.  p.  368 — 377. 
(6)  Bacon's  Works^  vol.  iv.  p.  530. 
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mence  with  the  reign  of  Charles  L,  and  contain  the  earliest  ad- 
judged oases  in  equity.  Bat  that  work,  and  another  contempo- 
rary work  of  the  same  character,  entitled,  *^  Cases  argned  and  ad- 
judged in  the  High  Court  of  Chancery,"  are  both  of  them,  in 
their  general  character,  loose,  meagre,  and  inaccurate  reports,  of 
not  much  weight  or  authority.  The  reports  of  some  cases  de- 
cided by  Lord  Chancellor  Cowper,  in  the  third  and  last  volume 
of  the  Reports  in  Chancery,  and  the  great  case  of  the  Duke  of 
Norfolk,  and  the  case  of  Bath  and  Montagus^  at  the  conclusion  of 
the  Cases  in  Chancery,  are  distinguished  exceptions  to  this  com- 
plaint, and  those  great  cases  are  fully  and  very  interestingly  re- 
ported. In  the  latter  part  of  the  reign  of  Charles  II.,  Lord  Chan- 
cellor Nottingham  raised  the  character  of  the  court  to  high  rep- 
utation, and  established  both  its  jurisprudence  and  its  jurisdic- 
tion upon  wide  and  rational  foundations.  We  have  but  few 
reports  of  his  decisions  that  are  worthy  of  his  fame.  They  are 
dispersed  through  several  works  of  inferior  authority.  It  is  from 
his  time,  however,  that  equity  became  a  regular  and  cultivated 
science,  and  the  judicial  decisions  in  chancery  are  to  be  carefully 
studied. 

Vernon. — ^Vernon's  Reports  are  the  best  of  the  old  reports  in 
chancery.  They  were  published  from  his  manuscripts,  after  his 
death,  by  order  of  Chancellor  King,  and  were  found  to  be  quite 
imperfect  and  inaccurate.  In  18(^,  Mr.  Kaithby  favoured  the 
profession  vnth  a  new  and  excellent  edition  of  Yemon,  enriched 
by  learned  notes,  and  accurate  extracts,  from  the  register's  books, 
so  that  the  volumes  assumed  a  new  dress,  and  more  unquestion- 
able authenticity.-  Those  reports  include  part  of  the  judicial  ad- 
ministration of  Lord  Nottingham,  and  the  whole  of  the 
time  of  Lord  Somers;  *but  they  give  us  nothing  equal  [  *493  ] 
to  the  reputation  of  those  great  men.  They  bring  the 
series  of  equity  decisions  down  to  the  conclusion  of  Lord  Chan- 
cellor Cowper's  judicial  life. 

Precedents  in  Chancery, — ^Precedents  in  Chancery  is  a  collec- 
lion  of  cases  between  1689  and  1722;  and  the  author  of  those  re- 
ports, and  of  the  first  volume  of  Equity  Cases  Abridged,  is  gen- 
erally siipposed  to  be  the  same  person.  They  are  works  which 
contain  very  brief  cases,  in  comparison  with  the  voluminous  de- 
tails.of  JMTNdern  reports ;  bat  they  are  of  respectable  authority  (a) . 

(a)  1  F«wy,  Jr.,  547.    3  Vettf,  285.    5  Veten,  664. 
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Peere  Williams. — ^Peere  Williams'  Beporis  extend  from  the 
beginoing  of  the  last  centnry  to  the  year  1735,  and  they  embrace 
the  period  of  the  decisions  of  a  succession  of  eminent  men,  who 
presided  in  chancery  in  the  former  part  of  that  century.  The 
notes  of  Mr.  Cox  to  the  fourth  edition  of  these  reports,  gave  to 
that  edition  the  character  of  being  the  best  edited  book  on  the 
law.  Even  before  his  learning  and  industry  had  given  new 
character  and  value  to  the  reports  of  Peere  Williams,  they  were 
regarded  as  one  of  the  most  perspicuous,  useful,  and  interesting 
repositories  of  equity  law  to  be  found  in  the  language. 

Moseley. — Moseley's  reports  of  cases  during  the  time  of  Lord 
King,  have  received  a  various  and  contradictory  character  and 
treatment  Lord  Mansfield  said  it  was  a  book  not  to  be  quoted; 
bat  Lord  Eldon,  who  is  presumed  to  have  been  a  better  judge  of 
the  merits  of  the  work,  says,  that  Moseley  is  a  book  of  consider- 
able accuracy  (a).  It  is  fortunate  that  we  have  even  so  imperfect 
a  view  of  the  decisions  of  Lord  King,  who  was  an  eminent  scholar, 
and  to  Tvhom  Mr.  Locke  bequeathed  his  papers  and  library. 

Talbot. — ^Lord  Talbot  presided  in  chancery  but  a  very  few 
years.  He  was  a  pure  and  exalted  character,  who  died  in  the 
vigour  of  his  age,  and  his  loss  was  lamented  as  a  great  national 
calamity.  The  cases  during  his  time,  under  the  title  of  Caaes 
tempore   Talbot,   are  well  reported,  and  have  a  reputation  for 

accuracy. 
[  *  494  ]  *  Lord  Hardwicke,  the  successor  of  Lord  Talbot,  held 
the  great  seal  for  upwards  of  twenty  years,  and  the 
present  wise  and  rational  system  of  English  equity  jurisprudence, 
owes  more  to  him  than  perhaps  to  any  of  his  predecessors. 

Vesey  and  Atkyns. — His  decisions  are  reported  in  the  elder 
Yesey,  and  Atkyns,  and  partly  in  Ambler,  and  Dickens;  and 
though  none  of  them  are  eminent  reporters,  either  for  accuracy 
or  precision  in  the  statements  of  the  cases,  or  in  giving  the  judg- 
ment of  court  (&),  yet  the  value  of  his  opinions,  and  the  great 
extent  of  his  learning,  and  the  solidity  of  his  judgment,  have 
been  sufficiently  perceived  and  understood.  There  is  no  judge  in 
the  juridical  annals  of  England,  whose  judicial  character  has  re- 
ceived greater  and  more  constant  homage.     His  knowledge  of  the 

(a)  3  Ansi.  Rep.  861.     6  Burr,  Rep.  26^9.     1  Merwale's  Rep.  92. 
(h)  Buller,  J.,  in  6  East,  29,  n.    ^V^.  Mansfield  in 5  Taunt,  Rep,  64.    4  Yeseg, 
138,  n.     Ferface  to  Eden's  Rep,  1  Sch,  dt  Lef.  240. 
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law,  said  a  very  oompetent  jadge^  was  mosteziraordinarj,  and  be 
was  a  coastimmate  master  of  the  profession  (a).  His  decisions, 
at  this  day,  and  in  oar  own  eonrts,  do  undoubtedly  carry  with 
them  a  more  oommandimg  weight  of  authority  than  those  of  any 
other  judge;  and  the  best  editions  of  the  elder  Yesey  and  Atkyns 
will  continue  to  fix  the  attention  and  study  of  succeeding  ages. 

Eden. — Eden's  Beports  of  the  decisions  of  Lord  Northington, 
the  successor  to  Lord  Hardwicke,  are  very  authentic,  and  highly 
esteemed.  They  surpass  in  accuracy  the  reports  either  of  Am- 
bler or  Dickens  within  the  same  period;  and  the  authority  of 
Lord  Northington  is  very  great,  and  it  arose  iiom  the  uncommon 
vigour  and  clearness  of  his  understanding. 

Brown. — The  next  bo^k  of  repots  of  deserv^  celebrity  is 
Brown,  commencing  with  Lord  Thurlow's  appointment  to  the  office 
of  chancellor;  and  the  high  character  of  the  court  at  that  period, 
gave  to  those  reports  a  very  extensive  authority  and  circulation, 
and  for  which  they  were  indebted  more  to  the  reputation  of  the 
chancellor,  than  to  any  merit  in  the  execution  of  the  work. 

Oox. — Cox's  Cases  in  Chancery  give  us  the  *  de-  [*495] 
dsions  of  Lord  Kenyon,  while  he  was  Master  of  the  Bolls 
under  Thurlow,  as  well  as  the  decisions  of  the  Lord  Chancellor, 
during  the  same  period.  They  were  intended  as  a  supplement  to 
the  reports  of  Brown  and  the  younger  Yesey,  so  far  as  those  re- 
ports covered  the  period  embraced  by  the  cades,  and  thoy  are  neat, 
brie^  and  perspicuous  reports,  of  unquestionable  accuracy.  A 
new  and  greatly  improved  edition  has  lately  been  published  in 
New  York,  under  the  superintendence  of  one  of  the  masters  in 
chancery. 

Younger  Vesey. — The  reports  of  the  younger  Yesey  extend 
over  a  Jarge  space  of  time,  and  contain  the  researches  of  Sir  Rich- 
ard Pepper  Arden,  as  Master  of  the  Bolls,  and  the  whole  of  the 
decisions  of  Lord  Loughborough,  and  carry  us  far  into  the  time 
of  Lord  Eldon.  These  reports  are  distinguished  for  their  copious- 
ness and  fidelity.  The  same  character  is  due  to  the  reports  of 
his  successors  ;  and  though  great  complaints  have  been  made  at 
the  delay  of  causes,  arising  from  the  cautious  and  doubting  mind 
of  the  present  (b)  venerable  Lord  Chancellor  of  England,  it  seems 
to  be  universally  conceded,  that  he  bestows  extraordinary  dili- 

{a)  Lord  Kenyon,  7  Term  Sep,  416. 
(6)  1826. 
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gence  in  the  inTestigaiion  of  immense  details  of  basiness,  and 
arrives  in  the  end  at  a  correct  conclnsion,  and  displays  a  most 
comprehensive  and  familiar  acqaaintance  with  equity  prineij^ea. 
It  must,  nevertheless,  be  admitted,  that  the  reports  of  Lord  El- 
don's  administration  in  equity,  amounting  to  perhaps  thirty  vol- 
umes, and  replete  with  attenuated  discussion,  and  loose  sugges- 
tions of  doubts  and  diffieultios,  are  enough  to  task  very  severely 
the  patience  of  the  profession.  There  are  recent  reports  of  de- 
cisions in  other  departments  of  equity  which  are  deserving  of 
great  attention.  The  character  of  those  branches  of  the  equity 
jurisdiction  is  eminently  sustained  ;  and  the  reported  decisions 
of  Lord  Bedesdale  and  Lord  Manners,  in  the  Irish  Court  of  Chan- 
cery, are  also  to  be  piaced  on  a  level,  in  point  of  authority,  with 
the  best  prodnctioos  of  the  English  bench. 

Upon  our  American  equity  reports,  I  have  only  to  observe, 

that,  being  decisions  in  cases  arising  under  our  domestic 

[  *  496  ]  *  laws  and  systems,  they  cannot  but  excite  a  stronger 

interest  inihe  mind  of  the  student ;  and  from  their 

more  entire  application  to  our  circumstances,  they  will  carry  with 

them  the  greater  authority. 

Gteneral  Merit  of  Reports. — ^I  have  now  finished  a  succinct  de- 
tail of  the  principal  reporters;  and  when  the  student  has  been  thor- 
oughly initiated  in  the  elements  of  legal  science,  I  would  strongly 
recommend  them  to  His  notice.  The  old  cases,  prior  to  the  year 
1688,  need  only  be  occasionally  consulted,  and  the  leading  de- 
cisions in'  them  examined.  Some  of  them,  however,  are  to  be 
deeply  explored  and  studied,  and  particularly  those  cases  and 
decisions  which  have  spread  their  influence  far  and  wide,  and  es- 
1;ablisbed  principles  which  lie  at  the  foundations  of  English  juris- 
prudence. Such  cases  have,  stood  the  scrutiny  of  contemporary 
judges,  and  been  illustrated  by  succeeding  artists,  and  are  destined 
to  guide  and  control  the  most  distant  posterity.  The  reports  of 
cases  since  the  middle  of  the  last  century,  ought,  in  most  in- 
stances, to  be  read  in  course,  and  they  will  conduct  the  student 
over  an  immense  field  of  forensic  discussion.  They  contain  that 
great  body  of  the  commercial  law,  and  of  the  law  of  oontraotp, 
and  of  trusts,  which  governs  at  this  day.  They  are  worthy  of 
being  studied  even  by  scholars  of  taste  and  general  literature,  as 
being  authentic  memorials  of  the  business  and  manners  of  the 
age  in  which  they  were  composed.  Law  reports  are  drainatio  in 
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their  plan  and  stmcttire.  They  abound  in  pathetic  incident,  and 
displays  of  deep  feeling.  They  are  faithful  records  of  those 
"  little  oompetitions,  factions,  and  debates  of  mankind,"  that  fill 
up  the  principal  drama  of  human  life ;  and  which  are  engen- 
dered by  the  love  of  power,  the  appetite  for  wealth,  the  allure- 
ments of  pleasure,  the  delusions  of  self-interest,  the  melancholy 
perversion  of  talent,  and  the  machinations  of  fraud.  They  gi^e 
us  the  skilful  debates  at  the  bar,  and  the  elaborate  opinions  on 
the  bench,  delivered  with  the  authority  of  oracular  wisdom.  They 
become  deeply  interesting,  because  they  contain  true  portraits 
of  the  talents  and  learning  of  the  sages  of  the  law. 
♦We  should  have  known  but  very  little  of  the  great  [*497] 
mind  and  varied  accomplishments  of  Lord  Mansfield,  if 
we  had  not  been  possessed  of  the  faithful  reports  of  his  decisions. 
It  is  there  that  his  title  to  the  character  of  *^  founder  of  the  com- 
mercial law  of  England,"  is  verified.  A  like  value  may  be  attributed 
to  the  reports  of  the  decisions  of  Holt,  Hardwicke,  Willes,  Wilmot, 
De  Orey,  Camden,  Thurlow,  Kenyon,  Sir  William  Scott,  and 
many  other  illustrious  names,  which  will  be  as  immortal  as  the 
English  law. 

Nor  is  it  to  be«overlooked  as  a  matter  of  minor  importance, 
that  the  judicial  tribunals  have  been  almost  uniformly  distin- 
guished for  their  immaculate  purity.  Every  person  well  ac- 
quainted with  the  contents  of  the  English  reports,  must  have 
been  struck  with  the  unbending  integrity  and  lofty  morals  with 
which  the  courts  were  inspired.  I  do  not  know  where  we  could 
resort,  among  all  the  volumes  of  human  composition,  to  find 
more  constant,  more  tranquil,  and  more  sublime  manifestations  of 
the  intrepidity  of  conscious  rectitude.  If  we  were  to  go  back  to 
the  iron  times  of  the  Tudors,  and  follow  judicial  history  down 
from  the  first  page  in  Dyer  to  the  last  page  of  the  last  reporter, 
we  should  find  the  higher  courts  of  civil  judicature,  generally, 
and  with  rare  exceptions,  presenting  the  image  of  the  sanctity 
of  a  temple,  where  truth  and  justice  seem  to  be  enthroned  and 
to  be  personified  in  their  decrees. 
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[  *  499  ]  *  LECTURE  XXII. 

OF  THE  PRINCIPAL  PUBLICATIONS  ON  THE  COMMON  LAW. 

The  reports  of  adjadged  cases  are  admitted  to  contain  the 
highest  and  most  authentic  evidence  of  the  principles  and  rales 
of  the  common  law^  bnt  there  are  nnmeroas  other  works  of  sages 
in  the  profession,  which  contribute  very  essentially  to  facilitate 
the  researches,  and  abridge  the  labour  of  tbfr  student  Those 
works  acquire  by  time  and  their  intrinsic  value,  the  weight  of 
authority;  and  the  earlier  text  books  are  cited  and  relied  apon 
as  such,  in  the  discussions  at  the  bar  and  upon  the  bench,  in 
cases  where  judicial  authority  is  wanting. 

Olanville. — One  of  the  oldest  of  these  treatises  is  Glanville's 
Tractatvs  de  Legibua  AnglicBj  composed  in  the  reign  of  Heniy 
II.  It  is  a  plain,  dry,  perspicuous  essay  on  the  ancient  actions,  and 
the  forms  of  writs  then  in  use.  It  has  become  almost  obsolete, 
and  useless  for  any  practical  purpose,  owing  to  the  disuse  of  the 
ancient  actions;  but  it  is  a  curious  monument  of  the  improved 
state  of  the  Norman  administration  of  justice  (a).  It  is  pe- 
culiarly venerable,  if  it  be,  as  it  is  said,  the  most  ancient  book 
extant  upon  the  laws  and  customs  of  England.  It  has  beeii 
cited,  and  commented  upon,  and  extolled,  by  Lord  Coke,  Sir 
Matthew  Hale,  Sir  Henry  Spelman,  Selden,  Blackstone,  and  most 
of  the  eminent  lawyers  and  antiquaries  of  the  two  last  centuries. 
Mr.  Reeves  says,  that  he  incorporated  the  whole  of  Gianville  into 
his  history  of  the  English  law. 

Bracton.-  -Bracton  wrote  his  treatise  De  Legibus  et  Consuetu- 

dinibus  AnglicBj  in  the  reign  of  Henry  III.,  and  he  is  said  to 

have  been  a  judge  itinerant  in  that  reign,  and  profes- 

[  *  500  ]  sor  of  law  at  *  Oxford.     He  is  a  classical  writer,  and 

has  been  called  by  a  perfect  judge  of  his  merits  (6),  the  . 

{a)  In  the  History  of  the  Borough  and  Municipal  Corporations  of  the  Unitfd 
Kingdom,  by  Messrs.  Merewether  &  Stephens,  (vol.  i.  Int.  16,)  all  that  is 
contained  in  the  earlier  Saxon  laws,  and  in  those  of  William  I.  and  Henry 
I.,  and  the  charters  of  those  periods,  is  said  to  he  in  a  great  dc^gree  repeated 
in  Gianville,  and  again  in  Brittf>n.     Ibid.  vol.  i.  p.  47G. 

(6)  4  Beeves^  History  of  the  English  Law.  p.  570. 
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father  of  the  English  law,  and  the  great  ornament  of  the  age  in 
which  he  lived.  His  work  is  a  systematic  performance,  giving 
a  complete  view  of  the  law  in  all  its  titles,  as  it  stood  at  the 
time  it  was  written;  and  it  is  filled  vnth  a  copious  and  accurate 
detail  of  legal  learning.  It  treats  of  the  several  ways  of  acquir- 
ing, maintaining,  and  recovering  property,  muc^  in  the  manner  of 
the  Institutes  of  Justinian.  The  style  is  clear  and  expressive, 
and  aometimes  polished;  and  it  has  been  imputed  to  the  influence 
of  the  civil  and  canon  law,  which  he  had  studied  and  admired; 
and  the  work  evinces,  by  the  freedom  of  the  quotations,  that  he 
had  drank  deep  at  those  fountains. 

Sir  William  Jones  says,  he  is  certainly  the  best  of  our  jnridical 
classics,  though  he  is  perfecUy  aware  that  Bracton  copied  Jus- 
tinian almost  word  for  word.  In  the  reign  of  Edward  L,  Brac- 
ton was  reduced  into  a  compendium  by  Thornton,  which  shows, 
says  Selden  (a),  how  great  the  authority  of  Bracton  was  in  the 
time  of  Edward  I.  He  continued  to  be  .the  repository  of  ancient 
English  jurisprudence,  and  the  principal  source  of  legal  auth- 
ority, down  to  the  time  of  the  publication  of  the  institutes  of 
Lord  Coke. 

Staunforde,  in  his  Pleas  of  the  Crown,  published  about  the 
time  of  Philip  and  Mary,  bears  strong  testimony  to  the  merits 
and  to  the  authority  of  Bracton.  It  is  state<l  in  Plowden  (6),  that 
neither  Glanville  nor  Bracton  were  to  be  cited  as  authorities,  but 
rather  as  ornaments  to  the  discourse;  and  in  several  other  books 
the  same  thing  was  said  (c).  But  Mr.  Beeve,  in  his  his- 
tory of  the  English  law  (d),  jnstiy  vindicates  *the  char-  [  *  501  ] 
acter  of  Bracton  from  such  unmerited  aspersion;  and,  ' 

what  is  as  much,  and,  perhaps  more  to  the  purpose,  the  learned 
Selden,  whose  knowledge  of  English  legal  antiquities  was  unriv- 
alled, declares,  that  this  notion  is  founded  in  error.  Glanville  and 
Bracton  are  authors  of  great  service  to  all  who  apply  themselves  to 
the  study  of  the  law,  and  are  desirous  of  knowing  its  origin  and 
progress  from  the  very  fotmdation  (e).  They  contain  number- 
less things,  said  Selden,  which  in  his  day  either  remained  entire, 
or  were  only  partially  abrogated;  and  they  contain  such  informa- 

(a)  Dissertaiian  annexed  to  Fleia,  ch.  ii.  s.  1. 

(6)  P.  ;^57,  3.58. 

(c)  1  8hmo,  118.    11  81.  TH,  143. 

{d)  Vol.  iv.  pp.  570,  571. 

(e)  Selden* n  DiasertaHon,  ch.  1,  sec.  3. 
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tion  on  ancient  onsioms  and  laws,  as  to  carry  with  tbc^m  authority, 
as  well  as  illustration.  Lord  Holt,  in  the  great  case  of  Coggs  i. 
Bemardj  made  free  use  of  Braoton,  and  spoke  of  him  as  an  old 
author  full  of  reason  and  good  sense. 

Britten  and  Fieta.— Britton  and  Fleta,  two  treatises  in  the 
reign  of  Edw.  L,  were  nothing  more  than  appendages  to  Braeton, 
and  from  which  they  drew  largely.  Lord  Coke  says  (a),  that 
Britton  was  bishop  of  Hereford,  and  of  profound  judgment  in  the 
common  law^  and  that  Fleta  was  written  by  some  learned  lawyer, 
while  in  confinement  in  the  Fleet  prison.  The  dissertation  which 
Selden  annexed  to  the  edition  of  Fleta,  printed  in  his  time^  is 
evidence  of  the  high  estimation  in  which  the  work  was  then  held; 
and  it  is  a  little  singular,  that  President  Henanlt,  in  his  chiooo- 
logical  abridgment  of  the  History  of  France  (6),  should  refer  to 
this  ancient  English  treatise  of  Fleta  as  an  historical  authority. 
Sir  Jolm  Fortescue. — Sir  John  Fortesoue's  treatise />e  laudi- 
hn8  Legum  Anglia^  was  written  in  the  reign  of  Henry  YL,  under 
whom  he  was  Chief  Justice  and  afterwards  Chancellor.  It  is  in 
the  form  of  a  dialogue  between  him  and  the  young  prince,  and 
he  undertakes  to  show,  that  the  common  law  was  the 
[  *  502  ]  most  ^reasonable,  and  the  most  ancient  in  Europe,  and 

superior  to  the  civil  law.     It  displays  sentiments  of  \ 

liberty,  and  a  sense  of  a  limited  monarchy,  remarkable,  in  the  fierce 
and  barbarous  period  of  the  Lancastrian  civil  wars,  and  an  air  of 
probity  and  piety  runs  through  the  work.  He  insisted,  for  in- 
stance, that  the  conviction  of  criminals  by  juries,  and  without 
torture,  was  much  more  just  and  humane  than  the  method  of  the 
continental  nations;  and  that  the  privilege  of  challenging  jurors, 
and  of  bringing  writs  of  attaint  upon  corrupt  verdicts,  and  the 
usual  wealth  of  jurors,  afforded  that  security  to  the  lives  and 
property  of  English  subjects,  which  no  other  country  was  capable 
of  affording.  He  run  a  parallel,  in  many  instances,  between  the 
common  and  the  civil  law,  in  order  to  show  the  superior  equity 
of  the  former,  and  that  the  proceedings  in  courts  of  justice  were 
not  so  dilatory  as  in  other  nations.  Though  some  of  the  instances 
of  that  superiority,  which  he  adduces,  such  as  the  illegitimacy  of 
ante-nuptial  children,  and  the  doctrine  of  feudal  wardships,  are  of 
no  consequence,  jei  the  security  arising  from  trial  by  jury,  and  the 

(a)  Pref.  to  10  Co. 

(b)  Tome  i.  p.  268. 
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seonrity  of  life  and  property  hj  means  of  the  mixed  government 
of  England,  and  the  limitations  of  the  royal  {urerogatiTe,  were 
solid  and  pre-eminent  marks  of  superiority. 

This  interesting  work  of  Fortesonehas  been  translated  from  the 
Latin  into  English,  and  illnstrated  with  the  notes  of  the  learned 
Selden;  and  it  was  strongly  recommended,  in  a  subsequent  age, 
by  such  writers  as  Sir  Walter  Raleigh  and  St.  Germain.  And 
while  upon  this  author,  we  cannot  but  pause  and  admire  a  system 
of  jurisprudence,  which,  in  so  uncultivated  a  period  of  society, 
contained  such  singular  and  invaluable  provisions  in  favour  of 
life,  liberty,  and  property,  as  those  to  which  Fortescne  referred. 
They  were  unprecedented  in  all  Greek  and  Roman  antiquity,  and, 
being  preserved  in  some  tolerable  degree  of  freshness  and  vigour* 
amidst  the  profound  ignorance  and  licentious  spirit  of  the  feudal 
ages,  they  justly  entitle  the  common  law  to  a  share  of  that  con- 
stant and  vivid  eulogy  which  the  English  lawyers 
*have  always  liberally  bestowed  upon  their  municipal  [  *  508  ] 
institutions. 

Littleton. — Littleton's  Book  of  Tenures  was  composed  in  the 
reign  of  Edward  lY.,  and  it  is  confined  entirely  to  the  doctrines 
of  the  old  English  law,  concerning  the  tenure  of  real  estateH,  and 
the  incidents  and  services  relating  thereto.  In  the  first  book, 
Littleton  treats  of  the  quantity  of  interest  in  estates,  under  the 
head  of  fee  simple,  fee  tail,  tenant  in  dower,  tenant  by  the  curt- 
esy, tenant  for  life,  for  years,  and  at  will.  In  the  second  book 
he  treats  of  the  several  tenures  and  services  by  which  lands  were 
then  held,  such  as  homage,  fealty,  villenage,  and  knight  service. 
In  the  third  book  he  treats  of  divers  subjects  relative  to  estates, 
and  their  tenures,  under  the  heads  of  parceners,  joint  tenants, 
estates  on  condition,  releases,  warranty,  &c.  He  explained  the 
learning  of  that  period  on  the  subJ€K)t  of  tenures  and  estates,  with 
a  felicity  of  arrangement,  and  perspicuity  and  precision  of  style, 
that  placed  him  above  all  other  writers  on  the  law.  No  work 
ever  attained  a  more  decided  and  permanent  reputation  for  ac- 
curacy and  authority.  Lord  Coke  says  (a),  that  Littleton's  Ten- 
ures was  the  most  perfect  and  absolute  work,  and  as  free  from 
error  as  any  book  that  ever  was  written  on  any  human  science; 
and  he  is  justly  indignant  at  the  presumptuous  and  absurd  cen- 
sures which  the  celebrated  civilian  Hotman  was  pleased  to  bestow 

(a)  Preface  to  Co.  LiU.  and  to  10  Co. 
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on  Little bon's  clear  and  aocoraie  view  of  English  feadal  tennree. 
He  said,  he  had  known  many  of  his  oases  drawn  in  qaestion,  but 
never  could  find  any  judgment  given  against  any  of  them,  which 
conld  not  be  affirmed  of  any  other  book  in  onr  law.  The  great 
excellence  of  Littleton  is  his  full  knowledge  of  the  subject,  and 
the  neatness  and  simplicity  of  his  manner.  He  cites  but  v^ 
few  cases,  but  he  holds  no  opinion,  says  his  great  commentator, 
but  what  is  supported  by  authority  and  reason.  A  great 
[  *  504  ]  part  of  Littleton  is  not  now  law,  or  is  entirely  *obfiolete 
with  us ;  and  particularly  much  of  the  matter  in  the 
chapters  on  estates  in  fee  tail,  copyholds,  feudal  services,  discon- 
tinuance, attornment,  remitter,  confirmation,  and  warranty.  But, 
even  at  this  day,  what  remains  concerning  tenures,  cannot  be  veil 
understood  without  a  general  knowledge  of  what  is  abolished; 
and  even  the  obsolete  part  of  Littleton  can  be  studied  with  pleas- 
ure and  profit,  by  all  who  are  desirous  to  trace  the  history  and 
grounds  of  the  law.  It  has  been  supposed  by  Mr.  Butler,  that 
Littleton's  treatise  would  still  be  a  proper  introduction  to  the 
institutes  of  the  English  law  on  the  subject  of  real  estates. 

Perkins. — ^Perkin's  Treatise  of  the  Laws  of  England,  written 
in  the  reign  of  Henry  YIIL,  has  always  been  deemed  a  valuable 
book  for  the  leaniing  and  ingenuity  displayed  in  it  relating  to 
the  title  and  conveyance  of  real  property.  Coke  said  it  was  wittily 
and  learnedly  composed;  and  Lord  Mansfield  held  it  to  be  a  good 
authority  in  point  of  law.  It  treats  of  grants,  deeds,  feoffments, 
exchange, .  dower,  curtesy,  devises,  surrenders,  reservations,  and 
conditions;  and  it  abounds  with  citations,  and  supports  the  posi- 
tions laid  down  by  references  to  the  Year  Books,  and  Fitzherberi's 
Abridgment 

Doctor  and  Student. — ^The  Dialogue  between  a  Doctor  of 
Divinity  and  a  Student  in  Law,  was  written  by  St.  Oermain,  in 
the  reign  of  Henry  YIIL,  and  discusses,  in  a  popular  manner, 
many  principles  and  points  of  common  law.  The  seventeenth 
edition  of  this  work  was  published  in  1787,  and  dedicated  to  the 
younger  students  and  professors  of  law.  It  has  always  been  con- 
sidered by  the  courts,  and  the  bec^t  of  the  juridical  writers,  as  a 
book  of  merit  and  authority.  The  form  of  writing  by  dialogue 
was  much  in  use  among  the  ancients,  and  some  of  the  fiuest  trea- 
tises of  the  Greeks  and  Romans  were  written  in  that  form,  and 
particularly  the  remains  of  the  Socratic  school  in  the  writings  of 
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Xenophon  and  Plato,  and  the  rhetorical  and  philosophical  trea- 
tises of  Cicero.  The  three  most  interesting  productions,  in  the 
form  of  dialogue,  on  the  English  law,  are  Fortescne, 
already  mentioned,  *  this  work  of  St.  Germain,  and  the  [  *  505  ] 
elegant  and  classical  work  entitled  Eunomns,  or  Dia- 
logues concerning  the  Law  and  Constitution  of  England,  by  Mr. 
Wynne. 

Lord  Bacon. — But  the  legal  productions  of  the  preceding 
ages  were  all  surpassed  in  value  and  extent  in  the  reigns  of  Eliza- 
beth and  James,  by  the  results  of  the  splendid  talents  and  im- 
mense erudition  of  Bacon  and  Coka  The  writings  of  Lord  Bacon 
on  the  municipal  law  of  England  are  not  to  be  compared  in  repu- 
tation to  his  productions  in  metaphysical  and  moral  science;  but 
it  is,  nevertheless,  true,  that  he-  shed  light  and  learning,  and  left 
the  impression  of  profound  and  original  thought,  on  every  sub- 
ject which  he  touched.  It  was  the  course  of  his  life  to  connect 
law  with  other  studies,  and,  therefore,  he  admitted,  that  his  argu- 
ments might  have  the  more  variety,  and  perhaps  the  greater  depth 
of  reason.  His  principal  law  tracts  are,  his  Elements  of  the 
Common  Law,  containing  an  illustration  of  the  most  important 
maxims  of  the  common  law,  and  of  the  use  of  the  law  in  its  ap- 
plication to  the  protection  of  person,  property,  and  character, 
and  his  Beading  upon  the  Statute  of  Uses.  Lord  Bacon  seems 
to  have  disdained  to  cite  authorities  in  his  law  treatises;  and  in 
that  respect  he  approved  of  the  method  of  Littleton  and  Fitzher- 
bert,  and  condemued  that  of  Perkins  and  Staunforde  (a).  He  ad- 
mits, however,  that  in  his  own  private  copy,  he  had  all  his  author- 
ities quoted,  and  that  he  did  sometimes  ''weigh  down  authorities 
by  evidence  of  reason;"  and  that  he  intended  rather  to  correct  the 
law  than  soothe  received  error,  or  endeavour  io  reconcile  contra- 
dictions by  unprofitable  subtlety.  He  made  a  proposal  to  King 
James,  for  a  digest  of  the  whole  body  of  the  common  and  statute 
law  of  England;  and  if  he  had  been  encouraged  and  enabled  to 
employ  the  resources  of  his  great  mind  on  such  a  noble  work,  he 
would  have  done  infinite  service  to  mankind,  and  have 
settled  in  his  favour  the  question,  *  which  he  said  would  [  *  506] 
be  made  with  posterity,  whether  he  or  Coke  was  the 
greater  lawyer.     The  writings  of  Lord  Bacon  are  distinguished 

(a)  Perface  io  hU  Law  TracU, 
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for  the  perspicoltj  and  simplicity  with  whioh  every  subject  is 
treated. 

Coke's  Institutes. — Lord  Coke's  Institates  have  had  a  most 
extensive  and  permanent  influence  on  the  common  law  of  Eng- 
land. The  first  part  is  a  commentary  upon  Littleton's  Tennres; 
and  notwithstanding  the  magnitude  of  the  work,  it  has  reached 
seventeen  editions.  Many  of  the  doctrines  which  his  writings  ex- 
plain and  iUustrate,  have  become  obsolete,  or  have  been  swept 
away  by  the  current  of  events.  The  influence  of  two  centories 
must  inevitably  work  a  great  revolution  in  the  laws  and  usages, 
as  well  as  in  the  manners  and  taste,  of  a  nation.  Perhaps  every 
thing  useful  in  the  Listitutes  of  Coke  may  be  found  m<»«  method- 
ically arranged,  and  more  interestingly  taught,  in  the  modem 
compilations  and  digests;  yet  his  authority  on  all  subjects  con- 
nected with  the  ancient  law,  is  too  great  and  too  venerable  to  be 
neglected.  The  writings  of  Coke,  as  Butler  has  observed  (a), 
stand  between  and  connect  the  ancient  and  the  modem  law — the 
old  and  the  new  jurisprudence.  He  explains  the  ancient  system 
of  law  as  it  stood  in  his  day,  and  he  points  out  the  loading  cir- 
cumstances of  the  innovation  which  was  begun.  We  have  in  his 
works  the  beginning  of  the  disuse  of  real  actions:  the  tendency 
of  the  nation  to  abolish  the  military  tenures;  the  rise  of  a  system 
of  equity  jurisdiction;  and  the  outlines  of  every  point  of  modem 
law. 

The  second  part  of  the  Institutes  of  Coke  is  a  commentaiy 
upon  the  ancient  statutes,  beginning  with  magna  charta,  and 
proceeding  down  to  the  reign  of  Henry  VJJLl. ;  and  his  commen- 
taries upon  the  ancient  statutes  consisted,  as  he  himself  declared, 
of  the  authentic  resolutions  of  the  courts  of  justice,  and  were 
not  like  the  glosses  of  the  civilians  upon  the  text  of  the 
[  *  507  ]  civil  law,  which  contain  so  many  diversities  *  of  opin- 
ion as  to  increase  rather  than  to  resolve  doubts  and  un- 
certainties. His  commentary  upon  magna  charta,  and  particu- 
larly on  the  celebrated  29th  chapter,  is  deeply  interesting  to  the 
lawyers  of  the  present  age,  as  well  from  the  value  and  dignity  of  the 
text,  as  the  spirit  of  justice  and  of  civil  liberty  which  pervades 
and  animates  the  work.  In  this  respect  Lord  Coke  eclipses  his 
contemporary  and  great  rival,  Lord  Bacon,  who  was  as  inferior 
to  Coke  in  a  just  sense  and  manly  vindication  of  the  freedom  and 

(a)  Prff.  to  Co.  LiU. 
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priyileges  of  the  snbject,  as  he  was  superior  in  general  science 
and  philosophy.  Lord  Coke,  in  a  yerj  advanced  age,  took  a  prin- 
cipal share  in  proposing  and  framing  the  celebrated  Petition  of 
Rights  containing  a  parliamentary  sanction  of  those  constitutional 
limitations  upon  the  royal  prerogative,  which  were  deemed  essen* 
tial  to  the  liberties  of  the  nation. 

The  third  and  fourth  parts  of  the  Institutes  treat  of  high  trea- 
son, and  the  other  pleas  of  the  crown,  and  the  history  and  an- 
tiquities of  the  English  courts.  The  harshness  and  severity  of 
the  ancient  criminal  code  of  England  are  not  suited  to  the  taste 
and  moral  sense  of  the  present  age;  and  those  parts  of  the  In- 
stitutes are  of  very  inconsiderable  value  and  use,  except  it  be  to 
enlighten  the  researches  of  the  legal  antiquary.  In  this  respect 
Coke's  Pleas  of  the  Crown,  are  inferior  to  the  work  under  that 
title  by  Staunforde,  who  wrote  in  the  age  of  Philip  and  Mary, 
and  was  the  earliest  writer  who  treated  didactically  on  that  sub- 
ject Staunforde  wrote  in  law  French;  but  Lord  Coke,  more 
wisely  and  benevolently,  vnrote  in  English,  because,  he  said,  the 
matter  of  which  he  treated  concerned  all  the  subjects  of  the 
realm. 

Statham. — Before  we  quit  the  period  of  the  old  law,  we  must 
not  omit  to  notice  the  grand  abridgments  of  Statham,  Fitzher- 
bert,  and  Brooke.  Statham  was  a  baron  of  the  Exchequer  in  the 
time  of  Edward  lY.  His  abridgment  of  the  law,  was  a  digest 
of  most  titles  of  the  law,  and  comprising  under  each  head  ad- 
judged cases  from  the  Year  Books,  given  in  a  concise  manner. 
The  cases  were  strung  together  without  regard  to  con- 
nection of  matter.  It  is  doubtful  whether  it  was  *  printed  [  *  508  ] 
before  or  after  Fitzherbert's  work,  but  the  latter  entirely 
superseded  it 

Fitzherbert. — Fitzherbert  was  published  in  the  reign  of  Henry 
VIII.,  and  came  out  in  1514,  and  was  a  worb  for  that  period  of 
singular  learning  and  utility. 

Brooke. — Brooke  was  published  in  1573,  and  in  a  great  degree 
superseded  the  others.  The  two  last  abridgments  contain  the 
substance  of  the  Year  Books  regularly  digested;  and  by  the  form 
and  order  which  they  gave  to  the  rude  materials  before  them,  and 
the  great  facility  which  they  afiPorded  to  the  acquisition  of  know- 
ledge, they  must  have  contributed  very  greatly  and  rapidly  to  the 
improvement  of  legal  science.    Even  those  exceedingly  laborious 
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abridgments  were  in  their  turn  to  be  superseded  by  the  abridg- 
ments of  BoUe,  and  his  BBccessor& 

Oowell. — ^Dr.  C!owell,  who  was  contemporary  with  Coke,  pub- 
lished in  Latin  an  Institute  of  the  Laws  of  England,  after  the 
manner  of  Justinian's  Institutes.  His  work  was  founded  upon 
the  old  feudal  tenures,  such  as  the  law  of  wards  and  liveries, 
tenures  in  capite^  and  knight  rorvice.  While  the  writings  of  Lord 
Ooke  have  descended  with  fame  and  honour  to  posterity,  it  was 
the  fate  of  the  learned  labours  of  Dr.  Cowell,  to  pass  unheeded 
and  unknown,  into  irreclaimable  oblivion  (a). 

Beeye. — ^And,  with  respect  to  all  the  preceding  periods,  Beeve's 
History  of  the  English  Law  contains  the  best  account  that  we 
have  of  the  progress  of  the  law,  from  the  time  of  the  Saxons  to 
the  reign  of  Elizabeth.  It  covers  the  whole  ground  of  the  law 
included  in  the  old  abridgments,  and  it  is  a  workdesenr- 
[  *  509  ]  ing  of  the  highest  commendation.  *  I  am  at  a  loss 
which  most  to  admire,  the  full  and  accurate  learning 
which  it  contains,  or  the  neat,  perspicuous,  and  sometimes  ele- 
gant style,  in  which  that  learning  is  conveyed. 

Finch's  Discourse. — The  treatise  of  Sir  Henry  Finch,  being 
a  discourse  in  four  books  on  the  maxims  and  positive  grounds  of 
the  law,  was  first  published  in  French,  in  1613,  and  we  have  the 
authority  of  Sir  William  Blackstone  for  saying,  that  his  method  was 
greatly  superior  to  that  in  all  the  treatises  that  were  then  extant 
His  text  was  weighty,  concise,  and  nervous,  and  his  illustrations 
apposite,  clear,  and  authentic.  But  the  abolition  of  the  feudal 
tenures,  and  the  disuse  of  real  actions,  have  rendered  half  of 
his  work  obsoleta 

Shepherd's  Touchstone.— Shepherd's  Touchstone  of  Common 
Assurances  was  the  production  of  Mr.  Justice  DodderidgOi  in  the 
reign  of  James  L  It  is  a  work  of  great*  value  and  authoritr, 
touching  the  common  law  modes  of  conveyance,  and  those  de- 
rived from  the  statute  of  uses.     It  treats  also  copiously  of  the 

ifO)  Dr.  Cowell  published  a  Law  Dictionary,  or  tkelnterpreUrof  Words ^ 
Tcnns  used  either  in  the  Common  or  Statute  Law,  and  in  the  Temurm.  Cow^ll's 
Interpreter,  is  frequently  cited  by  the  Engl  ish  antiquarif  ds,  and  Mr.  Seldon 
makes  much  use  of  it  in  his  notes  to  Fortescuc.  It  is  one  of  the  authorities 
u.sed  by  Jacob  in  compiling  his  Law  Dictionary;  but  the  first  edition  uuder 
.Tames  I.  met  with  the  singular  fat«  of  being  suppressed  by  a  proclamation  of 
the  king,  at  the  instance  of  the  house  of  commons,  for  containing  the  here- 
tical and  monstrous  doctrine,  that  the  king  was  an  abnolute  mjnarcfa,  and 
above  the  law,  which  he  might  alter  or  suspend  at  his  pleasure. 
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law  of  11868  and  deyises  ;  bat  the  great  defect  of  the  book  is  the 
want  of  that  lucid  order  and  perspicnons  method  which  are  essen- 
tial to  the  cheerful  perusal  and  ready  perception  of  the  merits  of 
such  a  work.  The  second  volume  of  Collectanea  Juridica  has  an 
analysis  of  the  theory  and  practice  of  conveyancing,  which  is  only 
a  compendious  abridgment  of  the  Touchstone  ;  and  there  is  a 
very  improved  edition  of  it  by  Preeton,  who  has  favoured  the 
profession  with  several  excellent  tracts  on  the  law  of  real  property. 

Bolle'8  Abridgment. — Bolle's  Abridgment  of  the  Law  was 
published  soon  after  the  restoration,  with  an  interesting  preface 
by  Sir  Matthew  Hale.  It  brings  down  the  law  to  the  end  of  the 
reign  of  Charles  L,  and  though  it  be  an  excellent  work,  and,  in 
point  of  method,  succinctness,  and  legal  precision,  a  model  of  a 
good  abridgment,  Sir  Matthew  Hale  considered  it  an  unequal 
monument  of  the  fame  of  Bolle,  and  that  it  fell  short  of  what 
might  have  been  expected  from  his  abilities  and  great  merit.  It 
is  also  deemed,  by  Mr.  Hargrave,  a  great  defect  in  Yiner's 
very  extensive  abridgment,  that  he  should  *  have  at-  [  *  510  ] 
tempted  to  engraft  it  on  such  a  narrow  foundation  as 
that  of  Bolle's  work.  Bolle  was  Chief  Justice  of  England,  under 
the  protectorate  of  Cromwell,  and  under  the  preceding  common- 
wealth ;  but  as  his  abridgment  was  printed  in  the  reign  of 
Charles  IL,  he  has  no  other  title  annexed  to  bis  name  than  that 
of  Sergeant  Bolle,  and  his  republican  dignity  was  not  recognized. 

Since  the  period  of  the  English  revolution,  the  new  digests 
have  superseded  the  use  of  the  former  ones  ;  and  Bacon,  Yiner, 
Comyns,  and  Cruise,  contain  such  a  vast  accession  of  modem  law 
learning,  that  their  predecessors  have  fallen  into  oblivion. 

Viner. — Yiner's  Abridgment,  with  all  its  defects  and  inaccu- 
racies, is  a  convenient  part  of  every  lawyer's  library.  AVe  obtain 
by  it  an  easy  and  prompt  access  to  the  learning  of  the  Year 
Books,  and  the  old  abridgments,  and  the  work  is  enriched  with 
many  reports  of  adjudged  cases,  not  to  be  found  elsewhere  ;  but, 
after  all  that  can  be  said  in  its  favour,  it  is  an  enormous  mass  of 
crude,  undigested  matter,  and  not  worth  the  labour  of  the  compi- 
lation. 

Comyns'  Digest.— The  digest  of  Lord  Chief  Baron  Comyns  is 
a  production  of  vastly  higher  order  and  reputation,  and  it  is  the 
best  digest  extant  upon  the  entire  body  of  the  English  law.  Lord 
Kenyon  held  his  opinion  alone  to  be  of  great  authority,  for  he  was 
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ooQsidered  hj  his  contemporaries  as  the  most  able  lawyer  in 
Westminster  Hall  (a).  The  title  Pleader  has  often  been  oonsid- 
ered  as  the  most  elaborate  and  useful  head  of  the  work,  bat  the 
whole  is  distinguished  for  the  variety  of  the  matter,  its  Incid 
order,  the  precision  and  brevity  of  the  expression,  and  the  acca- 
racy  and  felicity  of  the  execution. 

Bacon's  Abridgment. — ^Bacon's  Abridgment  was  composed 
chiefly  from  materials  left  by  Lord  Chief  Baron  Gilbert  It  has 
more  of  the  character  of  an  elementary  work  than  Gomyns'  Di- 
gest The  first  edition  appeared  in  1786,  and  was  much  admired, 
and  the  abridgment  has  maintained  its  great  inflneDoe 
[  *  511  ]  down  to  the  present  time,  as  being  *  a  very  conyeDient 
and  valuable  collection  of  principles,  arising  under  the 
various  titles  in  the  immense  system  of  the  English  law. 

Cruise's  Digest. — ^And  in  connection  with  this  branch  of  the 
subject,  it  will  be  most  convenient,  though  a  little  out  of  the  order 
of  time,  to  take  notice  of  Cruise's  recent  and'  very  valuable  Di- 
gest of  the  laws  of  England  respecting  real  property.  It  is  by 
far  the  most  perfect  elementary  work  of  the  kind,  which  we  have 
on  the  doctrine  of  real  property,  and  it  is  distinguished  for  its 
methodical,  accurate,  perspicuous,  and  comprehensive  view  of 
the  subject  All  his  principles  are  supported  and  illustrated  by 
the  most  judicious  selection  of  adjudged  cases.  They  are  ar- 
ranged with  great  skill,  and  applied  in  confirmation  of  his  doc- 
trines with  the  utmost  pertinency  and  force. 

Baron  Gilbert. — The  various  treatises  of  Lord  Chief  Baron 
Gilbert  are  of  high  value  and  character,  and  they  contributed 
much  to  advance  the  science  of  law  in  the  former  part  of  the  last 
century.  His  treatise  on  Tenures  deserves  particular  notice,  as 
having  explained  upon  feudal  principles  several  of  the  leading 
doctrines  in  Littleton  and  Coke  ;  and  it  is  a  very  elementary  and 
instructive  essay  upon  that  abstruse  branch  of  learning.  His 
Essay  on  the  Law  of  Evidence  is  an  excellent  performance,  and 
the  groundwork  of  all  the  subsequent  collections  on  that  subject; 
and  it  still  maintains  its  character,  notwithstanding  the  law  of 
evidence,  like  most  other  branches  of  the  law,  and  particularly 
the  law  of  commercial  contracts,  has  expanded  with  the  progress 
and  exigencies  of  society.  His  treatise  on  the  law  of  Uses  and 
Trusts  is  another  work  of  high  authority,  and  it  has  been  ren- 
in) 3  Term  Rep.  64,  631. 
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dered  pecnliarly  valuable,  hy  the  reTiBion  and  copioaB  notes  of 
Mr.  Sagden. 

Hale  and  Hawkins. — ^Tbe  treatises  on  the  Pleas  of  the  Crown, 
by  Sir  Matthew  Hale  and  Sergeant  Hawkins,  appeared  early  in 
the  last  oentnry,  and  they  contribute  to  give  precision  and  cer- 
tainty to  that  inost  deeply  interesting  part  of  jurisprudence. 
They  are  both  of  them  works  of  authority,  and  have  had  great 
sanction,  and  been  uniformly  and  strongly  recommended 
•  to  the  profession.  [  *  512  ] 

Sir  Martin  Wright. — Sir  Martin  Wright's  Introduc- 
tion to  the  Law  of  Tenures  is  an  excellent  work,  and  the  yalue  of 
it  cannot  be  better  recommended  than  by  the  fact,  that  Sir  Wil- 
liam Blackstone  has  interwoven  the  substance  of  that  treatise  into 
the  second  volume  of  his  commentaries.  Dr.  Wood  published  inl722 
his  Institute  of  the  Laws  of  England.  His  object  was  to  digest 
the  law,  and  to  bring  it  into  better  order  and  system.  By  the 
year  1754,  his  work  had  passed  through  eight  folio  editions,  and 
thereby  afforded  a  decisive  proof  of  its  value  and  popularity.  It 
was  greatly  esteemed  by  the  lawyers  of  that  age  ;  and  an  Amer- 
ican judge  (a),  (himself  a  learned  lawyer  of  the  old  school,)  has 
spoken  of  Wood  as  a  great  authority,  and  of  weight  and  respect 
in  Westminster  Hall. 

Blackstone. — But  it  was  the  fate  of  Wood's  Institutes  to  be 
entirely  superseded  by  more  enlarged,  more  critical,  and  more 
attractive  publications,  and  especially  by  the  Commentaries  of  Sir 
William  Blackstone  who  is  justly  placed  at  the  head  of  all  the 
modem  writers  who  treat  of  the  general  elementary  principles  of 
the  law.  By  the  excellence  of  his  arrangement,  the  variety  of  his 
leamiog,  the  justness  of  his  taste,  and  the  purity  and  elegance  of 
his  style,  he  communicated  to  those  subjects  which  were  harsh 
and  forbidding  in  the  pages  of  Coke,  the  attractions  of  a  liberal 
science,  and  the  embellishments  of  polite  literature.  The  second 
and  third  volumes  of  the  commentaries  are  to  be  thoroughly 
studied  and  accurately  understood.  What  is  obsolete  is  neces- 
sary to  illustrate  that  which  remains  in  use,  and  the  greater  part 
of  the  matter  in  those  volumes  is  law  at  this  day,  and  on  this  side 
of  the  Atlantic. 

I  have  necessarily  been  obliged  to  omit  the  mention  of  many 

(a)  ITKtan,  Ch.  J.,  1  Dattat,  p.  357. 
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Talnable  works  apon  law,  as  my  object  in  the  present  leotare  was 

merely  to  select  those  which  were  the  most  useful  or  distinguished. 

Modem  Treatises. — With  respect  to  the  modem 

[*513]  didactic   *  treatises  on  varions  heads  of  the  law,  and 

which  haye  multiplied  exceedingly  within  the  period  of 
the  present  generation,  I  can  only  take  notice  of  a  few  of  Uiose 
which  relate  to  the  law  of  real  property,  and  are  deemed  the 
most  important  The  nameroas  works,  both  foreign  and  domestic, 
on  varions  branches  of  the  law  of  personal  rights  and  commercial 
contracts,  I  may  have  occasion  to  refer  to  hereafter,  as  the  sab- 
jects  of  which  they  treat  pass  nnder  consideration,  in  the  course 
of  these  lectures.  Any  critical  notice  of  them  at  present,  woold 
lead  us  too  far  from  the  general  pupose  of  this  inquiry,  and  many 
of  them  are  not  sufficiently  matured  by  time  to  become  of  much 
authority. 

Sanders'  Essay  on  Uses  and  Trusts  is  a  comprehensiye  and 
systematic  treatise,  but  it  wants  that  fullness  of  illustration,  and 
.neat  and  orderly  arrangement,  requisite  in  the  discussion  of  so 
abstruse  and  complicated  a  branch  of  the  law.  The  learned  Mr. 
Butler  has  given  a  very  elaborate  note  on  the  same  subject  (a); 
and  there  is  an  excellent  summary  of  the  law  of  uses  and  trusts 
in  Cruise's  Digest,  arranged  with  his  customary  skill,  and  sap- 
ported  by  an  accurate  analysis  of  adjudged  cases,  which  are  ap- 
posite and  pertinent  to  the  inquiry. 

Sugden's  Practical  Treatise  on  Powers  is  the  best  book  we  have 
on  that  very  abstruse  title  in  the  law.  It  was  regarded  by  the 
author  as  his  favourite  performance,  and  he  is  entitled  to  the  grati- 
tude of  the  student  for  his  masterly  execution  of  the  work.  It  is 
perspicuous,  methodical,  and  accurate.  Mr.  Sugden's  Treatise  on 
the  Law  of  Vendors  and  Purchasers,  is  also  a  correct  and  usefal 
collection  of  equity  principles  on  a  subject  extremely  interesting, 
and  of  constant  forensic  discussion.  Roberts  on  Fraudulent  Con- 
veyances covers  a  very  important  head  in  the  jurisprudence  of  the 
courts  of  equity.     He  has  collected  the  cases  arising  under  the 

statutes  of  13  and  27  Elizabeth,  respecting  conveyances 
[  *  514  ]  that  are  deemed  fraudulent  in  respect  to  creditors  *and 

purchasers;  and  though  the  treatise  is  written  in  bad 
taste,  it  is  a  useful  digest  of  the  law  on  that  subject  Powell's 
Essay  upon  the  learning  of  devises  contains  a  systematical  and 

(a)  Note  231  to  lib.  3  Cb.  Litt. 
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valaable  view  of  an  important  branch  of  the  law  ooncerning  title 
to  real  property,  and  it  is  enlirened  with  some  spirited  disons- 
sions;  bat  neither  that  essay,  nor  the  one  of  his  upon  mortgages, 
are  to  be  compared  to  the  clear,  saccinct,  and  masterly  analysis 
of  the  cases  under  similar  titles,  in  the  great  work  of  Mr.  Gruisa 
Fearne's  Essay  on  Contingent  Eemainders  and  Executory  De- 
yises  is  a  performance  of  a  very  superior  character.  It  is  emi- 
nently distinguished  for  the  ability  and  perspicuity  with  which 
it  unfolds  and  explains  the  principles  olthe  most  intricate  parts 
of  the  law.  Mr.  Preston's  recent  Essays  on  Estates  and  Abstracts 
of  Title  contain  sound  and  clear  views  of  the  law  of  real  property, 
and  they  have  already  attained  the  authority  of  works  of  eetab- 
lished  reputation, 

I  have  thus  attempted,  for  the  assistance  of  the  student,  to  un- 
fold, in  this  and  the  preceding  lecture,  the  principal  sources  from 
Which  we  derive  the  evidence  and  rules  of  the  common  law. 
There  is  another  source  still  untouched,  from  which  a  great  ac- 
cession of  sound  principles,  particularly  on  the  subject  of  per- 
sonal contractH,  has  been  received,  to  enlarge,  improve  and  adorn 
oar  municipal  codes.  I  allude  to  the  body  of  the  civil  law,  con- 
tained in  the  Institutes,  Digest,  and  Code  of  Justinian;  and  our 
attention  will  be  directed  to  that  subject  in  the  next  lecture. 
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[*515]  *  LECTURE  XXIH, 

OF  THE  CIVIL  LAW. 

Thb  great  body  of  the  Bomaa  or  civil  law  was  collected  and 
digested  by  order  of  the  Emperor  Justinian,  in  the  former  part 
of  the  sixth  century.  That  compilation  has  come  down  to  modem 
times,  and  the  institutions  of  every  part  of  Europe  have  felt  its 
influence,  and  it  has  contributed  largely,  by  the  richness  of  its 
materials,  to  their  character  and  improvement  With  most  of 
the  European  nations,  and  in  the  new  states  in  Spanish  America, 
in  the  province  of  lower  Canada  (a),  and  in  one  of  these  United 
States  (&),  it  constitutes  the  principal  basis  of  their  unwritten  or 
common  law.  It  exerts  a  very  considerable  influence  upon  our 
own  municipal  law,  and  particularly  on  those  branches  of  it  which 
are  of  equity  and  admiralty  jurisdiction,  or  fall  within  the  cog- 
nizance of  the  surrogate's  or  consistorial  courts  (c). 

The  history  of  the  venerable  system  of  the  civil  law  is  peculi- 
arly interesting.  It  was  created  and  gradually  matured  on  the 
banks  of  the  Tiber,  by  the  successive  wisdom  of  Roman  states- 
men, magistrates,  and  sages ;  and  after  governing 
[  *  516  ]  *  the  greatest  people  in  the  ancient  world,  for  the  space 
of  thirteen  or  fourteen  centuries,  and  undergoing  ex- 
traordinary vicissitudes  after  the  fall  of  the  western  empire,  it 
was  revived,  admired,  and  studied,  in  modem  Europe,  on  ac- 
count of  the  variety  and  excellence  of  its  general  principles.   It 

(a)  Real  property  law  in  Canada,  nnder  French  grants,  was  established 
npon  the  basis  of  the  Coutume  de  Faris,  with  feudal  hardens.  The  French 
civil  law,  as  it  existed  in  Canada  at  the  time  of  the  conquest  of  the  province, 
still  prevails  without  any  of  the  meliorations  of  the  code  Napoleon. 

{b)  See  the  Civil  Code  of  (he  State  of  Louisiana,  as  adopts  in  1824. 

(c)  The  Roman  law  is  blended  with  that  of  the  Dutch,  and  carried  into 
their  Asiatic  possessions;  and  when  the  island  of  Ceylon  passed  into  the 
hands  of  the  English,  justice  was  directed  to  be  administered  according  to 
the  formpr  system  of  laws  in  the  Dutch  courts;  and  Van  I^eeUwen's  Com- 
mentaries on  the  Roman  Dutch  Law  were  translated  into  English  in  l)SiO, 
expressly  for  the  benefit  of  the  English  Judiciary  in  that  island. 
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is  now  taught  and  obeyed,  not  only  in  France,  Spain,  Germany, 
Holland  and  Scotland,  bat  in  the  islands  of  the  Indian  Ocean, 
and  on  the  banks  of  the  Mississippi  and  the  St  Lawrence.  So 
true,  it  seems,  are  the  words  of  d' Agaessean,  that  ''the  grand  des- 
tinies of  Bome  are  not  yet  accomplished;  she  reigns  thronghout 
the  world,  by  her  reason,  after  having  ceased  to  reign  by  her 
authority." 

My  design  in  the  present  lecture  is  to  make  a  few  general  ob- 
servations on  the  history  and  character  of  the  civil  law,  in  order 
to  excite  the  cariosity  and  direct  the  attention  of  the  stadent  to 
the  proper  sources  of  information  on  the  subject  The  acquaint- 
ance which  I  have  with  that  law  is  necessarily  very  imperfect; 
and  I  am  satisfied  that  no  part  of  it  can  be  examined,  and  no 
one  period  of  its  history  can  be  touched,  by  a  person  not  edu- 
cated under  that  system,  without  finding  himself  at  once  ad- 
minished  of  the  difficulty  and  delicacy  of  the  task,  by  reason  of 
the  overwhelming  mass  of  learning  and  criticism  which  presses 
upon  every  branch  of  the  inquiry. 

That  part  of  the  Boman  jurisprudence  which  has  been  de- 
nominated the  ancient,  embraced  the  period  from  the  foundation 
of  the  city  by  Bomulus,  to  the  establishment  of  the  twelve  tables. 

Early  Roman  Law. — The  fragment  of  the  Enchiridion  in 
eerted  in  the  Pandects  (a),  is  the  only  ancient  history  of  the  first 
ages  of  the  Boman  law  now  extant.     It  was  composed  by  Pom 
ponius,  in  the  second  century  of  the  Christian  era,  and  rescued 
from  oblivion  by  Justinian ;  and  By nkershoeck  has  re- 
published *  it,  and  endeavours  to  restore  the  integrity  [  *  517  J 
of  the  original  text  by  emendations  and  a  critical  com- 
mentary (&).     From  this  fragment  we  learn  that  Sextus  or  Caius 
Papirius,  who  was  a  pontifex  maximus  about  the  time  of  the  ex- 
pulsion of  Tarquin,  made  a  collection  of  the  leges  regice  or  laws 
and  usages  of  the  Bomans  under  their  kings,  and  which  was 
known  by  the  name  of  the  Jus  Civile  Papirianum,     Yery  few, 
if  any,  fragments  of  this  original  collection  by  Papirius  now  re- 
main, though  efforts  have  been  made  to  restore,  if  possible,  some 
portion  of  these  early  BoMan  laws  (c).     Such  a  work  was  evi- 
dence of  great  progress  in  jurisprudence  under  the  kings,  and  it 

(a)  Dig.  lib.  1,  tit  2.     De  originc  jurin, 

{h)  PrteiermisMi  ad  leg.  2  D.     De  origine  jurin.  Opera,  tome  i.  301. 
(c)  Heineec.  ArUiq.  Bom,  Jur.  Froam.  sec.  1  and  2.     Jlist.  Jur.  Civ.  lib.  i. 
eec  15,  16. 
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must  have  contained  an  account  which  would  have  been  at  the 
present  day  most  deeply  interesting  and  curious,  of  the  primitive 
institutions  of  a  city  destined  to  become  the  mistress  of  the 
world  (a). 

The  genius  of  the  Roman  government  and  people  bad  dis- 
played itself  by  the  time  of  the  expulsion  of  their  kings,  and  the 
foundations  of  their  best  institutions  and  discipline  had  been  laid 
The  Roman  people  were  divided  into  tribes  and  curiie,  and  the 
patrician  order  and  the  Roman  senate  were  instituted  uoder 
Romulus,  and  that  last  body  became  in  process  of  time  the  most 

powerful  and  majestic  tribunal  in  all  antiquity  (&).  The 
[  *  518  ]  general  assemblies  of  the  people  were  *  a  part  of  the 

primitive  government,  and  a  very  efficient  portion  of 
the  legislative  power,  and  they  met  in  their  curiie  or  parisbeSf 
and  the  vote  of  every  citizen  belonging  to  the  curise  was  equal  in 
these  comitia  curiata..  The  senate  was  a  select  body  of  the  elder 
citizens,  and  the  king  was  elected  for  life  by  the  curise,  upon  the 
nomination  of  the  senate,  and  the  laws  of  the  comitia  bonfexred 
upon  him  the  powers  of  a  civil  and  military  chief  (c).  The  fecial 
and  other  colleges  established  by  Numa,  bound  the  Romans  to 

(a)  Gibbon^  in  his  History,  vol.  iii.  p.  5,  note,  denies  altogether  the  fact  of 
any  such  original  compilation  by  Papirins.  Niebnhr,  on  the  other  band, 
though  he  treats  the  early  Roman  history  as  a  poetical  *  legend,  says,  that 
the  high  antiquity  of  the  collection  ot  the  laws  of  the  kings,  compiled  by 
Papirins,  seems  unquestionable.  History  of  Rome^  toI.  i.  p.  211.  I  am  fo* 
competent  to  decide  such  a  question.  It  is  cited  as  an  ori^nal  and  anthea- 
tic  work  by'  Pomponiua,  who  had  infinitely  better  means  of  knowledge  thao 
any  modern  writer;  and  it  is  assnmed  to  be  so  by  such  master  critics  as 
Bynkershoeck  and  Heineccius;  and  yet  the  singular  learning  and  acntenea 
of  Gibbon  give  almost  overbearing  weight  to  his  critical  opinions. 

(h)  In  hoc  orhia  ierrPB  mnctMmo^  ffravisn'moque  concilio, '  Cic.  in  Cat. 

(c)  I  have  followed  Dionysius  of  Halicamassns,  Livy,  Cicero,  and  the 
other  authors  of  the  classical  ages,  in  respect  to  the  early  history  of  Kome; 
and  I  have  not  been  inclined  to  adopt  the  historical  scepticisms  of  some 
modem  antiquarieS|i  (of  whom  Niebuhr  may  be  placed  at  the  head,)  so  far, 
as  to  reject  as  fable  what  the  classics  have  taught  us  concerning  the  civil 
and  political  institutions  of  the  earlier  Romans.  The  acconnt  in  the  text  of 
the  mixed  monarchy  of  Rome,  under  the  kings,  is  confirmed  by  Niebohr 
himself.  Hist,  of  Rome,  vol.  i.  pp.  290—295,  English  edit  Camb,  1828. 
He  holds,  however,  contrary  to  the  received  opinion,  that  the  ncn>  were  at 
first  assemblies  of  the  patricians,  and  not  of  the  whole  people;  and  that  the 
Plebe  were  landholders  of  the  neighbouring  towns  and  conn  try,  and  field- 
labourers,  who  were  free,  and  above  the  degree  or  condition  of  the  clients  at- 
tached to  the  patricians,  but  that  they  had  no  vote.  Niebuhr's  work  ia  so 
intermixed  with  true  and  fabulous  story,  and  he  goes  so  deeply  into  the 
"tangled  thickets  of  the  iorest,''  that  it  becomes  rather  diflScult  to  know  what 
is  and  what  is  not  to  be  deemed  genuine  history,  amidst  his  incessant  scep- 
ticism and  complicated  narration. 
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religions  discipline  (a).     Senrius  Tnllins  divided  the  people  into . 

six  classes,  and  one  hundred  and  ninety-three  centuries,  and  this 

was  a  most  important  change  in  the  Boman  polity.     The  first 

class  contained  the  patricians,  knights,  and  rich  citizens, 

*and  ninety-eight  centuries;  and  when  the  people  as-  [*519] 

sembled  by  centuries  in  their  ^comitia  centuriata^  (as 

they    generally  did  thereafter  when  called  by  the  consuls  or 

senate,)  they  voted  by  centuries;  and  the  first  class,  containing 

a  majority  of  all  the  ceniuries,  if  unanimous,  dictated  the  laws. 

This  arrangement  threw  the  powers  of  government  into  the  hands 

of  the  patrician  order,  and  of  men  of  property  (&). 

After  the  establishment  of  the  republic,  all  the  higher  magis- 
trates were  elected  in  the  comitia  centuriatay  which  were  convoked 
by  the  consuls,  and  they  presided  in  them,  counted  the  votes,  and  ^ 
declared  the  result;  and  their  resolutions  were  leges  of  the  high- 
est authority,  and  binding  on  the  whole  community.  After  the 
institution  of  tribunes,  they  convoked  the  assemblies  of  the  peo 
p)e  by  tribes,  and  there  all  the  people  met  on  an  equality,  and 
voted  per  capita.  In  the  comitia  tributa  the  people  elected  the 
tribunes  and  subordinate  magistrates,  and  enacted  plehiecita^ 
binding  on  the  plebeians  alone,  until  the  Hortensian  law  made 
the  decrees  of  the  people  in  their  comitia  tributa  binding  equally 
on  patricians  and  plebeians  (c). 

(a)  Numa  reUgionibus  et  divino  jure  popuJum  (fevinxit  TVrc.  Ann.  3,  26. 
According  to  Cicero,  the  aaspices,  religions  ceremonies,  conrts  of  justice, 
apx>ea1s  to  the  people,  the  senate,  and  the  whole  military  discipline,  were  in- 
stituted hy  royal  authority,  as  early  as  the  foundation  of  the  city.  He  imputes 
the  institntion  of  the  auspices  and  the  senate,  particularly  to  Romulus. 
Tusc.  Quteai,  lib.  iv.  1.  De  Rqnth.  lib.  ii.  sec.  9,  10,  14.  He  says,  further, 
that  Numa  watfthe  writer  of  laws  which  were  then  extant!    Ihid.  lib.  v.  sec.  2. 

{b)  Eosque  ita  disparavitj  says  Cicero,  (that  is,  he  so  distributed  the  citizens 
in  classes,)  ut  auffragia  non  in  multitudinis  sed  in  loeupletium  poiefftaie  etmeni : 
euravilquCy  quod  semper  in  republica  tenendum  esty  ne  plurimum  valeani  piurimi. 
De  Repuh.  lib.  ii.  sec.  22.  Cicero  seems  to  have  been  aware  of  the  danger  to 
property  firom  nniversal  and  eqnal  sufirage. — Ita  nee  prohibebatur  quisquam 
jure  euffragii :  et  is  valebai  in  suffragio  plurimum^  ctyua  plurimum  intererat  esse 
in  Optimo  Statu  civHatem.    Ibid, 

(c)  Dig.  1,  2,  2,  8.  Gravina,  de  Ortu  et  Prog.  jnr.  civ.  sec  28.  As  the 
comitia  euriata^  according  to  Niebuhr,  were  assemblies  ot  the  patricians  only, 
the  comitia  tributa  were  assemblies  of  the  plebeians  only,  and  were  held  inde- 
pendently of  patrician  magistrates  and  influence.  They  could  be  held  with- 
out a  previons  senatus  conWfttm,  and  were  not  subject  to  the  check  of  the 
auspices,  which  were  under  the  management  of  the  patricians.  The  emnitia 
centuriafa  embraced  all  the  orders  of  the  state,  and  all  persons  of  an  age  for 
military  service,  and  the  patricians,  and  their  clients,  and  plebeians,  all 
found  a  place  in  them.  In  the  comitia  tHbuta  the  votes  were  taken  by  tribes, 
and  in  the  comitia  curiaia  by  curite.  The  patricians  exercised  controlling  in- 
fluence in  the  comiHa  centuriata  by  means  of  the  votes  of  their  clienta. 

589 


*  520  SOURCES  OF  [Part  IIL 

As  the  whole  adminisixation  of  justice,  civil  and  criminal,  had 
been  transferred  from  the  kings  to  the  consals,  it  soon  became 
necessary  to  control  the  exercise  of  this  formidable  power. 
[  *  520  ]  This  was  done  by  the  Valerian  law,  proposed  by  *  the 
consul  Valerius,  and  granting  to  persons  accused  of 
crimes  a  right  of  appeal  from  the  judgment  of  consuls  to  the  peo- 
pla  It  then  became  an  established  principle  in  the  Eoman  cod- 
stitution,  that  no  capital  punishment  could  be  inflicted  upon  a 
Boman  citizen  without  the  vote  of  the  people,  though  the  oonsuis 
retained  the  power  of  inflicting  very  severe  imprisonment  (a).  The 
Valerian  law  became  an  imperfect  palladium  of  civil  liberty,  and 
was  in  some  respects  analogous  to  the  habeas  corpus  act  in  the 
English  law;  but  the  appointment  of  a  dictator  was  a  suspension 
of  the  law. 

As  the  Tojsl  laws  collected  by  Papirius  had  ceased  to  operate, 
except  indirectly  by  the  force  of  usage;  and  as  the  Bomans,  for 
twenty  years  after  the  expulsion  of  Tarquin,  had  been  governed 
without  any  known  public  rules  (&),  they  began  to  suffer  the  evils 
of  uncertain  and  unsteady  laws.  The  call  for  written  law  was  a 
long  time  resisted  on  the  part  of  the  magistrates  and  senate;  but 
it  was  at  last  complied  with,  and  a  commission  of  three  persons, 
by  the  joint  consent  of  the  senate  and  tribunes,  was  instituted  to 
form  a  system  of  law.  This  commission  gave  birth  to  the  twelve 
tables,  which  form  a  distinguished  era  in  the  history  of  the  Bo- 
man law,  and  constitute  the  commencement  of  what  has  been 
called  the  itiiddle  period  of  the  Boman  jurisprudence  (c). 

(a)  Dig.  1,  2,  2,  16. 

ib)  Incerto  magixjure  el  cftnsnetudine  quamper  lafam  legem.  Dig,  1,  2,  3.  ^ 
(c)  The  Enchiridion  of  Pomponius  nays,  that  the  depntics  were  commis^ 
Bioned  to  seek  laws  from  the  Grecian  cities;  (Dig.  1,  2,  2,  4,)  and  the  original 
hist4)rians,  Livy  (b.  3,  eh.. 31,  32,)  and  Dionysiiis  of  Halicaniassns,  {Antiq. 
Bom.  b.  10,)  say,  that  the  depatation  was  sent  to  Athens  to  learn  the  bws 
and  institutions  of  Greece.  Gravina,  (De  Ortu  et  Prog.jur,  civ,  sec  32;  and 
De  Jure  Nat.  Gent,  et  xii.  iahularttm^  sec.  23.)  Heineccins,  {Hiid.  jur.  nt.scc. 
24;  and  Antiq.  Bom.  Jur.  Protem.  sec.  3.)  Voet,  (Com,  ad  Pand,  1,  2,  1.)  Dr. 
Taylor,  (HiM.  of  the  Boman  law^  p.  8.)  Pothier,  (Prsefatio  9eu  Prolcgommain 
Pandectas  Justinianeaes,  part  1,  ch.  1.  De  legibus  antiqui8,)n3id  the  generality 
of  modem  writers  on  Roman  history  and  law,  assnme  it  t.>  be  a  conceded 
Ihct,  on  the  authority  of  Tjivy,  Dionysins,  Cicero,  Pliny  and  othei-s,  that  the 
embassy  went  to  Athens.  Tacitus  [Ann.  3,  27,)  ol>serve8  generally,  aeejtit 
quw  usquam  egregia^  and  the  deputies  must  have  >isited  at  least  the  Grecian 
cities  in  lower  Italy.  M.  Bonamy,  a  learned  French  writer,  has,  however, 
written  three  dissertations  upon  the  origin  of  the  laws  of  the  twelve  table^ 
and  he  considers  the  story  of  a  Koman  deputation  to  Athens  as  fabulous.  He 
endeavours  to  maintain,  by  an  able  discussion  concerning  the  early  histoir 
of  the  Roman  constitution  and  laws,  and  by  a  critical,  and  even  profound 
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The  Twelve  Tables. — ^The  twelve  tables  were  ratified  by  the 
consent  equally  of  the  patricians  and  plebeiaos  (a),  and  they  con- 
sisted partly  of  laws  transcribed  from  the  institntions  of  other 
nations,  partly  of  such  as  were  altered  and  accommodated  to  the 
manners  of  the  Bomans,  partly  of  new  provisions,  and  mainly 
perhaps  of  laws  and  usages  under  their  ancient  kings  (6).   They 

examination  of  the  laws  of  the  twelve  tables,  that  they  were  not  borrowed 
from  the  jurisprudence  of  Athens,  but  that  they  were  essentially  a  restora- 
tion of  the  ancient  Koman  laws  under  Eomulus,  Numa,  and  Ser\in8  Tullius, 
and  which  had  gone  into  disuse  under  the  consuls.  He  admits,  however, 
that  the  plan  of  tha  mixed  monarchy,  and  many  of  the  Roman  usages  under 
the  IcingSr  had  their  origin  in  the  usages  of  Athens  and  Sparta.  (Mem.  de 
L  ^Acad,  des  iMeriptions  tt  Belle*  Lettres^  tome  xviii.  edit.  Amst.  1743.)  It  is 
worthy  of  observation,  that  this  sceptical  as  well  as  learned  writer,  does  not 
hesitate  to  assume,  on  the  authority  of  Dionysius  of  Halicamnasus,  the  au- 
thenticity of  the  history  of  the  Koman  kings.  Gibbon  {Hist.  vol.  viii.  p.  8,) 
is  also  decidedly  of  opinion,  that  the  deputation  >never  visited  Athens, 
and  he  gives  plausible  reasons  for  his  belief;  and  though  Cicero  says,  (7?e 
Legg.  b.  2,  ch.  23  and  25, )  that  the  regulations  in  the  twelve  tables  concern- 
ing funerals,  were  translated  fVom  the  laws  of  Solon,  and  the  decemviri  had 
adopted  almost  the  v^ry  words  of  Solon,  yet  M.  Bonamy  very  ingeniously  relies 
upon  Cicero,  as  one  of  the  authorities  in  support  of  his  hypotliesis.  Niebuhr, 
in  his  EMory  of  Romey  (vol.  ii.  edit.  Phil.  3835,  by  Hare  and  Thiriwall,  p. 
228—231,)  concludes,  that  the  deputies  visited  Athens,  but  that  there  is  no 
resemblance  between  the  Attic  Civil  law  and  the  twelve  tables,  either  as  to 
personal  rights  or  judicial  proceedings.  But  Niebuhr  was  evidently  in  an 
error  when  he  says  (vol.  2,  231,  note  7,)  that  ^*  nowhere  does  Cicero  give  the 
least  hint,  that  there  was  any  Greek  element  in  the  twelve  tables.''  He 
must  have  foigotten  the  passages  from  Cicero  De  Legibus,  to  which  I  have 
referred. 

(a)  Niebuhr,  (Bwnan  History,  voL  ii.  p.  235,  edit.  Phil.  1835,)  says,  that 
the  code  of  the  decemvirs  being  approved  by  the  senate,  vas  brought  before 
the  centuries,  and  their  assent  was  ratified  by  the  curiae,  under  the  presidency 
of  the  colleges  of  priests,  and  the  sanction  of  happy  auspices. 

(b)  Gravina,  de  Oriu  et  Prog,  J.  C.  sec.  32.  Niebuhr's  Hist,  of  Home,  vol.  2, 
248,  251  note,  253.  Niebuhr  says  that  the  twelve  tables  were  nothing  more 
than  the  atacient  statutes  consolidated.  A  learned  writer  of  onr  own  country, 
in  the  New  York  Review  for  October,  1839,  who  avows  his  e<lucationand  shows 
his  acquirements  in  the  European  schools  of  the  civil  law,  gives  very  solid 
reasons  for  his  opinion  that  the  code  of  the  twelve  tables  was  essentially  de- 
claratory of  ancient  laws  and  usages.  Fragments  of  the  twelve  tables  were 
collected,  and  distributed  with  great  accuracv  under  their  original  and  proper 
divisions,  by  J.  Gothofred,  in  a  work  entitled  Quaiuor  Fontes  Juris  Civilis, 
printed  in  16^;  and  bis  collection,  Heineccius  sajs.  {Antiq.  Jur.  Rom,  Pioivm. 
sec.  5,)  is  to  be  preferred  to  that  of  all  others.  His  collection,  distribution, 
and  interpretation  of  the  tables,  has  been  followed  by  Gravina.  who  has  in- 
serted the  originals,  with  a  paraphrase,  at  the  conclusion  of  his  treatise  de 
Jure  Naturali  Gentium  et  XII.  Tnhularum.  He  has  also  given  a  copious  com- 
mentary upon  that  collection.  They  were  redigested  and  inserted  at  length 
in  the  voluminous  L^HistoireRomaiiH:  of  the  Jesuits  Cotrou  and  Rouille,  and 
copied  from  them  into  Hooke's  Roman  History,  b.  2,  ch.  27.  A  summary  of 
this  curious  and  celebrated  code,  which  had  such  permanent  influence  on 
Roman  jurisprudence,  and  is  so  constantly  alluded  to  by  Koman  jurists,  will 
not  be  unacceptable  to  the  American  student. 

The  1st  table  related  to  law  suitn  and  regulated  the  right  ol  citation  of  the 
delendant  before  the  pnctor.    The  creditor  of  his  own  authority  seized  his 
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were  written  in  a  style  exceedingly  brief,  eliptical,  and  obscnre; 
and  they  show  the  great  simplicity  of  Boman  manners,  and  are 

debtor,  where  he  found  hira  in  public,  and  carried  him  before  the  pnetor, 
and  if  the  debtor  resisted,  the  creditor  might  seize  and  drag  him.  Ambuin 
in  Jus — Te  injusvoco;  and  if  old  or  infirm,  the  plaintiff  was  to  provide  him 
with  a  jumentum,  or  open  carriage.  (But  even  this  provision  was  reprobated 
in  after  ages  for  its  severity.  A.  Gell,  NocL  Ait.  20,  1.)  The  debtor,  if  he 
wanted  time,  was  obliged  to  give  a  caution  or  bail  for  his  appearance  at  a 
future  day.  The  praetor  was  to  decide  the  cause  promptly,  by  daylight;  and 
if  the  accuser  wanted  witnesses,  he  was  allowed  to  go  before  his  adversary's 
house,  and  to  repeat  his  demand  for  three  days  together  by  loud  ontcry. 
Mr.  Justice  Ware,  of  the  district  court  for  Maine,  has  given,  in  the  case  of 
Lane  v,  Townsend,  Ware's  Rep.  293,  a  brief  account  of  the  commencement 
and  progress  of  a  Roman  suit  in  its  first  stages.  It  is  an  interesting  exam- 
ination, and  sheds  much  learning  and  light  on  the  obscure  subject;  and 
points  out  inaccuracies  not  only  in  Brown's  civil  and  admiralty  law,  but  in 
Blackstone's  Commentaries,  in  respect  to  the  stipulation  or  ball  required  of 
the  defendant  in  the  suit. 

The  2d  table  related  to  robbery ^  theft,  trespass,  and  breaches  of  trust.  It  al- 
lowed the  right  to  kill  a  robber  by  night.  It  inflicted  corporal  punishment 
and  slavery,  on  conviction  of  robbery,  unless  the  parties  settled  with  each 
other.  Slaves,  guilty  of  robbery,  were  to  be  thrown  down  the  Tarpeian 
Rock.  Thefts  and  trespasses  were  punished  by  pecuniary  mulct  Tres- 
passers by  night  on  harvests  or  cornfields  were  punished  capitally,  as  victims 
to  Ceres.  No  term  of  prescription  gave  a  right  to  stolen  goods,  nor  any  right 
of  a  foreigner  to  the  goods  of  a  Roman  citizen.  Breaches  of  trust  were  pun- 
ished with  the  forfeiture  of  double  the  value  of  the  deposit. 

The  3d  table  related  to  loans,  and  the  right  of  creditors  over  their  debtors.  It 
prohibited  more  than  one  per  cent,  interest  for  money.  (The  weight  of  au- 
thority would  seem  rather  to  be  in  iaTour  of  one  per  cent,  a  year,  though 
Montesquieu  insists  that  interest  at  the  time  of  the  twelve  tables  was  twelve 
per  cent  a  year,  and  that  the  law  reducing  it  to  one  per  cent  was  passed 
many  years  afterwards.  Esprit  des  Loix,  liv.  22,  ch.  22.  In  this  constractioa 
he  is  supported  by  Livy,  b.  7,  ch.  27.  But  Tacitus  says  that  the  twehe 
tables  restrained  usury  to  one  per  cent,  a  year.  Tacit.  Ann.  lib.  ^i.  16.  And 
this  is  the  construction  given  to  the  words  Si  qui  unciario  ftcnore  ampliKS 
fsenerassU,  by  -  the  generality  of  commentators.  Polh\er*s  Andectx  Judia- 
ianesB,  tome  i.  Frag.  XII.  Tab.  Gibbon,  vol.  viii.  p.  86,  note.  It  is,  however, 
a  doubtful  question  whether  the  twelve  tables  allowed  only  one  or  twelve 
per  cent,  a  year.  Professor  Hujro,  of  the  University  cf  Guttingen,  in  bis 
History  of  the  Boman  Law,  sec.  126,  inclines  to  the  latter  opinion.  A  recent 
writer  on  this  vexatious  point  in  Roman  history,  holds  it  to  be  quite  clear 
that  the  unical  rate  of  interest  of  the  Romans,  was  an  ounce  in  every  as  for 
the  cyclic  year  of  ten  months,  that  is,  eight  and  a  half  per  cent.,  equivalent 
to  ten  per  cent  for  the  civil  year  of  twelve  months.  Foreign  Quarterly  Be- 
view,  No.  22,  art.  6.)  The  debtor  was  to  have  thirty  days  after  judgment  to 
pay  his  debt;  and  if  he  did  not  then  pay  or  give  security,  his  creditor  had  a 
right  to  seize  him,  load  him  with  chains  of  a  certain  weight,  and  maintain 
him  on  a  prescribed  scanty  allowance;  and  if  he  failed  to  pay  after  being 
sixty  days  in  prison,  he  was  tr>  be  bronght  before  the  j>eople  on  three  market 
days,  and  the  debt  proclaimed;  and  if  there  were  several  creditors,  ho  niiphfe 
at  their  election  be  sold  beyond  the  Tiber,  or  his  bo<ly  cut  into  pieces.  (Gib- 
bon, Hist,  vel.  viii.  p.  92,  takes  this  law  in  the  literal  sense,  and  so  does 
Gravina,  de  Jure  Nat,  Oent.  et  XII.  Tab.  sec.  72;  and  he  adopts  the  argument 
of  Sextus  Csecilius  in  A.  Gell.  Noel.  Alt,  20,  1,  who  maintained,  that  the  law 
was  only  cruel  in  appearance,  and  that  he  had  never  read  or  heard  of  its  be- 
ing executed,  for  its  extreme  severity  prevented  the  ci'eatis":n  <.f  debt.  Mon- 
tesciuieu  well  observes,  that,  upon  such  reasoning,  the  moet  cruel  laws  would 
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evidence  of  a  people  under  a  mgged  police,  and  very  considerably 
advanced  in  civilization.  They  contain  a  great  deal  of  wisdom  and 

be  best;  and  Rethinks  the  better  constrnct  ion  to  be,  that  the  law  only  related 
to  the  division  of  the  debtor*^  property.  Enpril  des  Loix,  b.  20,  ch.  2.  Byn- 
kershoeck,  Observ.  Jur,  Mom.  lib.  i.  ch.  1,  and  Heineccius,  Antiq.  Bom.  lib. 
iii.  tit.  30,  sec.  4,  are  of  the  same  opinion.  Pothier,  in  the  introduction  to 
his  PandeclsB  JtutintaneaSj  has  inserted  the  fragments  of  the  twelve  tables,  as 
they  were  restored  by  GothrofVedus,  and  he  has  illastrated  them  by  brief 
notes  and  commentaries.  He  is  for  a  literal  oonstrnction  of  this  part  of  the 
twelve  tables,  and  he  says  this  was  the  construction  of  all  the  writers  of  an- 
tiquity who  make  mention  of  them,  such  as  Quintilian,  Tertullian.  and  A. 
Gellius.  Professor  Hugo  is  also  obliged  to  renounce  the  metaphorical,  and 
follow,  with  the  ancients,  the  literal  interpretation  of  the  twelve  tables  en 
this  subject.  Hiaforie  du  Droit  Bomain,  par  G.  Hugo^  traduite  de  L  ^Allemand 
par  Jourdan,  tome  i.  p.  233,  sec.  149.  Kiebuhr,  in  his  Hiniory  of  Borne,  vol. 
ii.  p.  5d7,  takes  the  law  literally,  and  says  that  no  sound-headed  person 
ought  to  construe  it  otherwise.  He  says  its  severity  was  designed  to  compel 
the  debtor  to  redeem  himself,  or  to  enter  into  a  nexum,  by  which  he  became 
liable  to  pay  Interest,  and  to  work  out  his  debt  by  labour.  Gravina  de  Jure 
NdL  OerU.  sec.  21,  says,  there "^are  grounds  to  conclude  that  the  leges  regite, 
with  the  exception  of  such  as  related  to  regal  domination,  were  incorporated 
into  the  three  first  of  these  twelve  tables.) 

Tlie  4th  table  related  to  the  rights  of  fathers  and  families.  It  gave  to  fathers 
the  power  ot  life  and  death  and  of  sale  over  their  children,  and  the  right  to 
kill  immediately  a  child  born  deformed.  On  the  other  hand,  and  as  some 
compensation  for  these  atrocious  provisions,  it  declared,  that  if  a  father 
neglected  to  teach  his  son  a  trade,  he  was  not  obliged  to  maintain  his  father 
when  in  want;  nor  was  an  illegitimate  child  bound  to  maintain  his  father. 

The  5th  table  related  to  inheritances  and  guardianships.  It  declared,  that 
if  the  father  died  intestate,  and  had  no  children,  his  nearest  I'elations  were 
to  be  his  heirs;  and  if  he  had  no  relations,  a  man  of  his  own  name  was  to 
be  his  heir.  He  had  the  right  to  appoint  guardians  to  his  children.  If  a 
freedman  died  intestate  and  without  heirs,  his  effects  went  to  the  family  of 
his  patron.  The  heirs  were  to  pay  the  debts  of  the  ancestor  in  proportion  to 
their  share  of  his  estate.  It  also  provided,  in  the  case  of  lunatics  and  prodi- 
gals, that  the  relations,  and  if  none,  that  one  of  the  name,  was  to  have  the 
care  of  the  person  and  estate. 

The  6th  table  related  to  property  and  possession.  It  declared,  that  the  title 
of  goods  should  not  pass  on  sale  and  delivery,  without  payment.  Two  years 
possession  amounted  to  a  right  of  prescription  for  lands,  and  one  year  for  move- 
ables. It  likewise  declared,  that  in  litigated  cases,  the  presumption  should 
always  be  on  the  side  ot  the  possessor;  and  that  in  disputes  about  liberty 
and  slavery,  the  presumption  should  always  be  on  the  side  of  liberty. 

The  7th  table  related  to  trespasses  and  damages.  It  provided,  that  comi)en- 
sation  be  made  for  trespasses;  and  that  for  arson  or  maliciously  setting  fii*e  to 
a  house,  or  to  grain  near  it,  the  offender  was  to  be  scourged  and  burnt  to  death. 
The /r;r  (rr/f(mt«  was  applied  to  losses  of  limb,  unless  the  injured  party  ac- 
cepted some  other  satisfaction.  A  pecuniary  fine  of  three  hundred  pounds  of 
brass  was  declared  for  dislocating  a  bone,  and  twenty-five  asses  of  brass  for 
a  common  blow  with  the  fist.  (It  is  related  in  Xha  Noct.  Ait  20,  1,  that  one 
Lucius  Keratins,  in  after  times,  when  the  city  became  wealthy,  and  such  a 
fine  insignificant,  amused  himself  by  striking  freemen  in  the  face  as  he  met 
them  in  the  street,  and  then  ordering  his  servant,  who  followed  him  for  the 
purpose  with  a  bag  of  brass  money,  to  count  out  and  tender  the  twenty. five 
pieces,  as  the  compensation  fixed  by  1  aw. )  It  was  provided  also  by  this  table, 
that  slanderers,  by  words  or  Terses,  should  be  beaten  with  a  club.  False 
witnesses  were  to  be  thrown  headlong  from  the  capitol,  and  parricides  were 
to  be  sewed  up  in  a  sack  an^  thrown  into  the  Tiber,    \yhoeyer  wilAiUy 
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good  sense,  intermixed  with  folly,  injnstioe,  and  cnieltj.  They 
were  engrossed  on  tables  of  wood,  or  brass,  or  ivory  (a),  and 
were  exposed  to  destruction,  thongh  unquestionably  preserved, 
when  the  city  was  burnt  by  the  Gauls  (6).     They  existed  entire 

killed,  or  poisoned,  or  prepared  poison  ior  a  treedman,  or  used  magical  words 
to  hurt  him,  was  pnnishable  as  a  homicide.  Guardians  and  patrons  who 
acted  fraudulently  in  their  trust,  were  to  be  fined  and  held  odious. 

The  8th  table  related  fo  eataies  in  the  country.  It  required  a  space  of  two 
and  a  half  feet  to  be  left  between  every  house;  and  it  allowed  societies  or 
private  companies  to  make  their  own  by-laws,  not  being  inconsistent  with 
the  public  law.  The  pnetor  was  to  assign  arbitrators  in  cases  of  dispotes 
about  boundaries;  and  it  provided  redress  for  nuisances  to  fields  by  the  shade 
of  trees,  or  by  water  courses.  It  required  roads  to  be  eight  feet  wide,  and 
double  at  corners.  It  allowed  travellers  to  drive  over  the.  adjoining  lands, 
if  the  road  was  bad. 

The  9th  table  was  concerning  the  common  rights  of  the  people.  It  prohibited 
all  special  privileges  to  any  person,  and  it  restored  debtors  who  had  been 
redeemed  from  slavery,  to  their  former  rights.  It  made  bribery,  in  a  jadge 
or  arbitrator,  or  the  holding  seditious  assemblies  in  the  city  by  night,  or  de- 
livering up  a  Roman  citizen  to  a  foreigner,  or  soliciting  a  foreigner  to  declare 
himself  against  Home,  capital  ofiences.  It  declared  that  all  causes  relating 
to  the  life,  liberty,  or  rights  of  a  Soman  citizen,  should  be  tried  in  the 
comitia  cenluriaia.  The  people  were  to  choose  quaestors  to  take  cognizance  of 
capital  cases. 

The  10th  table  related  to  funerals.  It  prohibited  the  dead  to  be  interred 
or  burnt  within  the  city,  or  within  sisty  feet  of  any  house.  It  prohibited 
all  excessive  wailings  at  funerals,  and  women  *from  tearing  their  faces  or 
making  hideous  outcries  on  such  occasions.  It  regulated  and  limited  the 
expense  of  the  funeral  piles,  and  all  costliness  at  funerals,  such  as  the  dress 
of  the  deceased,  the  players  upon  the  flute,  the  perfumed  liquors,  the  gold 
thread,  the  crown,  festoons,  &c. 

The  11th  table  made  part  of  the  jus  sacrum,  or  pontificallaw.  All  the  other 
tables  related  to  civil  rights,  but  this  related  to  religion  and  the  vnrship  of  the 
gods.  It  required  all  persons  to  come  with  purity  and  piety  to  the  assem- 
blies of  religion;  and  no  person  was  to  worship  any  new  or  foreign  gods  in 
private,  unless  authorized  by  publ  ic  authority.  Every  one  was  to  obsen^e  his 
family  festivals,  and  the  rites  used  in  his  own  family,  and  by  his  ancestors, 
iu  the  worship  of  his  domestic  deities.  Honour  was  to  be  paid  to  those 
heroes  and  sages  whom  their  merit  had  raised  to  heaven.  The  commendable 
virtues  were  to  be  ranked  among  the  gods,  and  to  have  temples  erected  to 
them,  but  no  worship  was  to  be  paid  to  any  vice.  The  sacrifices  to  the  gods 
by  the  priests  were  to  be  the  friiits  of  the  earth  and  young  animals,  and  with 
the  most  authorized  ceremonies.  No  one  was  to  be  initiated  in  any  myste- 
ries but  those  of  Ceres.  Stealing  of  what  was  devoted  to  the  gods,  and  incest, 
were  deAared  to  be  capital  crimes. 

The  12th  table  related  to  marriage,  and  the  rights  of  hiubands.  It  prescribed 
freedom  of  divorce  at  the  pleasure  of  the  husband;  and  it  allowed  the  hns^ 
band,  with  the  consent  of  his  wife's  relations,  to  put  her  to  death,  when 
taken  in  adultery  or  drunkenness;  and  it  declared  it  to  be  unlaw'ftil  foi 
patricians  to  intermarry  with  plebeians. 

(a)  HeineccVs  Hist.  Juris  Civiles,  lib.  1.  sect.  26.  Niebuhr  says,  they  vren 
graven  on  ten  tables  of  brass,  and  posted  up  in  the  Comitum. 

(b)  Livy,  b.  6,ch.  1,  says,  quad  in  commentariis  pontificum  aliisquc  pnblirii 
privatisque  erant  monumentis  incensa  urbe,  pleraque  interiere.  N.  Hooke'b 
Diss,  on  the  credibility  of  the  first  five  centuries  of  Borne.  Cicero  speaks  of  them 
as  being  in  his  time  on  tables  of  bross,  and  ns  having  been  izgured  by  light- 
ning— Icgum  sera  liguefacta.    Oral,  in  Cct.  3.  4. 
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in  the  third  but  did  not,  as  Heiaeocias  supposes,  survive  the 
sixth  centurj  of  the  Chris tiau  era.  This  code  obtained  in  the 
subsequent  ages  of  the  republic,  from  the  most  distin- 
guished *  philosophers,  historians,  and  statesmen,  the  [  *  526  ] 
blind  tribute  of  patriotic  veneration,  and  the  most  ex- 
travagant ealogy,  as  being  a  system  inculcating  the  soundest 
principles  of  ethics  and  civil  polity,  and  surpassing  in  value  the 
jorispradence  of  Solon  and  Lycurgus,  and  the  ten  books  of  the 
laws  of  Plato,  and  whole  libraries  of  Grecian  philosophy  (a).  As 
Borne  increased  in  territory,  wealth,  arts,  and  refinement,  her 
laws  were  progressively  enlarged  and  improved,  and  adapted  to 
the  progress  of  society,  and  its  increasing  wants  and  vices.  The 
obligation  of  the  twelve  tables  was  gradually  diminished  or  de- 
stroyed by  the  multitude  of  new  regulations,  and  the  Jiistory  of 
the  Boman  law,  from  the  time  of  the  twelve  tables  to  the  reigu 
of  Hadrian,  is  eminently  instractive. 

*  After  many  struggles,  the  patricians  were  obliged,  [  *  527  ] 
by  the  tex  Horatia,  to  submit  to  the  authority  of  the 
plebiscita,  enacted  by  the  plebeians  alone  in  their  comitia  tnbuta, 
as  being  of  equal  force  with  the  leges,  passed  at  the  instance  of  a 
consular  or  senatorial  magistrate,  by  the  whoJe  aggregate  body 
of  the  people,  patricians  and  plebeians.  The  senate  also  fre- 
qaently  promulgated  laws  under  the  name  of  senatus  conaulta,  by 
their  own  authority  (&).  A  senatus  consultum  was  allowed  to 
continue  in  force  only  one  year,  unless  ratified  by  the  common 
course  of  rogatio  ad  populum;  and  the  tribunes  could,  at  any 
time  by  their  veto  put  a  negative  upon  any  projected  decree  of 
the  senate.  That  body  likewise  assumed  the  right  to  dispense 
.  with  laws,  though,  by  a  law  proposed  by  the  tribune  Caius  Cor- 
nelius, the  senatQ  could  not  exercise  their  dispensing  power,  un- 
less 200  senators  were  present.  Within  a  very  few  years  after 
the  adoption  of  the  twelve  tables,  the  prohibition  of  marriages 

(a)  Cie.  de  Orat  b.  1.  ch.  43,  44.  De  Legg.  2,  sec.  23,  Liuy*»  Hist.  3,  34. 
Tacit,  Ann.  3,  27.  A.  Gell.  Nod.  Ait.  20, 1.  In  the  newly  discovered  treatise 
of  Cicero,  De  Republican  lib.  2,  ch.  36.  37,  he  insist*?,  that  the  ten  first  tables 
were  composed  with  the  greatest  equity  «Tnd  prudence,  but  he  declares  that 
the  two  last  tables,  added  by  the  decemvii-s,  were  iuiqiiitoas  laws,  and  that 
the  law  prohibiting  marriages  between  plebeians  and  senatorial  families  was 
a  most  infamous  law. 

(6)  /rt«/.  1,  2,  4.  Dig.  1,  2,  9.  The  proofs  are  abundant,  that  even  before 
the  Aui^ustan  age,  the  wnaius  con^uUn  had  become  one  ot  the  res^ular  sources 
of  the  Roman  law.  Higtoire  du  Droit  Bom.  par.  G.  Hugo,  sec.  174,  175,  176. 
QHiconsuUa  Patrum,  qui  kgea  juraqiie  sercat.     Eor.  Epist.  1,  16,  v.  41. 
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between  the  patrioinns  and  plebeians  was  abolished;  bat  the  patri- 
cians had  the  address  to  retain  the  management  and  control  of 
the  whole  administration  of  justice.  This  was  effected  in  several 
ways. 

Legal  Forms. — It  was  effected  bj  the  institntion  of  legal 
forms  of  judicial  proceeding,  called  legis  actiones^  and  bjr  means 
of  the  pontiflces  who  regulated  the  calendar  and  assumed  the 
power  of  iixing  the  lawful  days  of  business,  the  dies  fcuti  ei  ne- 
fasti.  These  judida]  forms  and  solemnities  gave  order  and  uni- 
formity to  the  administration  of  justice;  but  they  were  mysteries 
of  jurisprudence,  confined  to  the  learned  of  the  patrician  order, 
and  locked  up  in  the  pontifical  archives.  They  could  not  be 
changed  at  the  pleasure  of  the  people,  and  the  right  to  interpret 
them  belonged  to  the  pontifical  college,  and  the  patri- 
[  *  528  ]  cians  had  retained  *  the  exclusive  right  of  being  eligi- 
ble to  the  offices  of  the  priesthood  (a).  The  forms  re- 
mained confused  and  undigested  until  Appius  Claudius  Ckscns,  a 
member  of  the  pootifical  fraternity,  reduced  them  into  one  col- 
lection, which  his  scribe,  Cnseus  Flavins,  surreptitiously  published, 
together  with  the  calendar  or  fasti^  to  the  great  satisfaction  of 
the  people.  It  acquired  the  title  of  the  Jus  civile  Flavianum; 
and  a  second  collection  of  these  legal  precedents  afterwards  ap- 
peared, and  was  called  the  Jus  civile  JElianum  (&).  This  Boman 
science  of  special  pleading  became  a  subject  of  ridicule  by  Cicero, 
as  being  a  cunning  and  captious  verbal  science;  and  these  forms 
were  expressly  abolished  by  the  Emperor  Constantino  as  insidi- 
ons  (c). 

Prsetorian  Law. — Tlie  ediets  of  the  prsetor  became  another 
very  important  means  of  the  increase  and  improvement  of  the 
Roman  law.  The  judicial  decisions  of  the  pnetors,  or  edicia 
prcetorum,  became  of  great  consequence.  They  were  called  jus 
honorarium,  or  patrician  law,  derived  from  the  honour  of  the 
praetor  (d).     There  had  been,  from  the  foundation  of  the  city,  a 

(rt)  Di4f.  b.  1,  lit.  2.  De  Orig,  Jur,  sec.  0.  Gravina  says,  De  Oriu  H  Prog. 
J.  C.  aec.  33,  that  they  were  established  by  the  jwliry  of  the  ancient  law- 
yers. 

{b)  Dig.  1,  2,  7.  Livy'8  Hist.  9,  46.  Gmnina,  de.  Oriu  Jnr.  Cw,  aec.  .TS. 
and  de  Jur.  Nat.  et  XTL  Tnb.  sec.  79,  80. 

(c)  Legul^uB  quidam  cautus  et  aewtua  prmco  a^iofWM,  canfor  fabulnntm,  <i«- 
cepn  ftytfaharum.  Cic.  de  Orai.  1,  55.  See,  also,  Cod.  2,  58.  Dc  formnfi^  ei  im- 
vetraHonihus  aetionum  mblatxB, 

(d)  Dig.  1,  1,  7,  and  1,  2,  10. 
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magistrate  called  proefectua  urbia,  to  administer  jastioe  in  the  ab- 
sence of  the  king  or  oonsnl;   and  after  the  plebeians  obtained  a 
share  in  the  consalar  dignity,  the  patricians  created  a  permanent 
city  prsetor,  and  they  confined  his  province  to  the  administration 
of  jastioe;  and  sach  a  magistrate  was  indispensable,  as  the  con- 
sals  were  engaged  in  foreign  and  ezecntive  daties  (a). 
The  prsetor  was  at  first  a  patrician,  and  ^elected  in  the  [  *  529  ] 
comitia  centuriatcij  thoagh  the  office  in  time  became  ac- 
cessible to  plebeians.    Bnsiness  soon  required  a  second  prsBtor  to 
preside  over  the  causes  of  foreigners,  called  prtster  peregrinits  (6), 
and  prtetors  were  afterwards  allotted  to  the  provinces  as  the  em- 
pire widened.     Under  Augustas,  the  prsetors  had  multiplied  to 
sixteen;  and  in  the  time  of  Pomponius,  there  were  eighteen,  and 
one  of  them  judged  de  fidei  commiaaa  (c).     Every  prsetor,  on 
entering  into  office,  established  and  published  certain  rule^  and 
forms,  as  the  principle  and  method  by  which  he  proposed  to  ad- 
minister justice  for  the  year.     He  had  no  power  to  alter  these 
rules,  and'  this  jus  prcetorium  vel  konorariu/niy  tempered  the 
ancient  law  by  the  spirit  of  equity  and  public  utility,  and  it  was 
termed  the  living  interpreter  of  the  civil  law  (d).     But  as  the 
prsBtor  was  apt  to  vary  from  his  annual  edict,  and  to  change  it 
according  to  circumstances,  which  open^  the  way  to  many  frauds, 
it  was  provided  by  a  law,  enacted  at  the  instance  of  the  tribune 
Caius  Cornelius,  that  the  prsBtor  should  adhere  to  his  edicts 
promulgated  on  the  commencement  of  his  magistracy.     These 
prsetorian  edicts  were  studied  as  the  most  interesting  branch  of 
Roman  law,  and  they  became  a  substitute  for  the  knowledge  of 
the  twelve  tables,  which  fell  into  neglect,  though  they  had  once 
been  taught  as  a  carmen  necessariuniy  and  regarded  as  the  source 
of  all  legal  discipline  (e). 


(a)  Dig,  1,  2,  sec.  26,  28. 

(b)  Profeesor  Hngo,  in  bis  Historp  of  the  Roman  Law^  sec.  158,  attribnte^ 
to  the  instittition  of  the  prretor  peregrinus  the  rise  and  growth  of  the  jun 
ffejttiHm,  which  bad  a  propitions  influence  even  upon  the  Koman  municipal 
jurisprudence.  To  the  authority  of  the  jus  praetorium,  the  edicts  of  the 
praetor  urbamUy  and  the  pratar  peregrinus,  seem  to  have  equally  contributed. 
Jbid.  sec.  188,  189. 

(e)  Dig,  1,  2,  32. 

id)  Dig.  1,  1,7  and  a 

(c)  Cic  de  Legg.  b.  1,  ch.  6,  and  b.  2,  eh.  23.  Ofc.  de  Orat.  b.  1,  ch.  10. 
Gravina,  de  Ortu  ei  Prog.  J.  C.  sec.  38.  The  Edicta  Magistratuum  or  Jvb 
FrseUniwn,  was  not  only  a  fruitful,  but  a  legitimate  source  of  the  Roman 
law^  as  Hugo  has  laboured  to  prove.  Hint,  du  Droit  Rom.  sec.  177,  178, 179. 
He  compares  this  prsetoriau  law  to  the  English  equity  jurisprudence.  Many 
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[  *  580  ]       ^Eesponsa  Pradentmn.— The  opimonB  of  lawyers, 
called  the  responaa  or  interpreiationes  prudentunij  com- 
posed  another  and  very  efficient  source  of  the  ancient  Boman 
jorisprndenoe. 

The  most  ancient  interpreters  were  the  the  members  of  the 
college  of  pontificea^  composed  of  jugd,  of  the  firat  rank  and 
knowledge.  Civil  statesmen,  and  eminent  private  citizens,  fol- 
lowed their  example,  and  sometimes  debated  in  the  foram. 
Their  answers  to  questions  put,  were  gradually  adopted  hj  the 
courts  of  justice,  hj  reason  of  their  intrinsic  equity  and  good 
sense;  and  they  became  incorporated  into  the  body  of  the  Boman 
common  law,  under  the  name  of  fori  diaputationeSj  and  jus  civile^ 
or  reaponsa  prttdentum  (a).  This  busineEs,  undertaken  gratui- 
tously by  persons  of  the  highest  distinction,  grew  into  a  public 
profession,  and  law  became  a  regular  science,  taught  openly  in 
private  houses  as  in  schools.  The  names  of  the  principal  law- 
yers who  became,  in  this  way,  public  professors  of  the  law,  are  to 
be  found  in  the  work  of  Pomponiits  (6),  and  in  the  writings  of 
Cicero,  Horace,  Tacitus,  and  the  other  authors  of  the  classical 
ages.  Their  opinions  were  preserved  by  their  successors,  and 
fragments  of  them  are,  no  doubt,  disperse  in  different  parts  of 
the  pandects,  without  the  sanction  of  their  names  (c). 
[  *  531  ]  Cicero  speaks  of  *  this  employment  of  distingoidied 
jurists  with  the  greatest  encomiums,  and  as  being  the 
grace  and  ornament,  and  most  honorable  business  of  old  aga. 
The  house  of  such  a  civilian  becomes  a  living  oracle  to  the  whole 
city,  and  this  very  accomplished  orator  and  statesman  fondly  an- 
ticipated such  a  dignified  retreat  and  occupation  for  his  declin- 
ing years  (d).  The  philosophy,  and  policy,  and  wisdom  of  Grecfbe, 

of  the  edicts  bore  a  resemblance  to  the  modem  ordinances,  or  Codes  de  Pro- 
cedure  Civile, 

(a)  Dig.  1,  2,  5. 

(6)  Diff,  1,  2. 

(c)  In  the  times  of  the  republic,  the  pmctice  of  the  law  was  ^s^rotnitoos, 
and  highly  honorary.  All  employment  for  hire  was  prohibited,  by  a  law 
enacted  in  the  year  of  the  city  .550,  at  the  instance  of  the  Tribone  Marcus 
Cincias.  The  profession  at  length  became  a  business  of  gain,  and  wasaboaed 
until  Augustas  revived  theCincian  law  with  additional  sanction  by  a  decree 
of  the  senate.  But  as  a  reasonable  compensation  was  necessary  to  advocates 
who  devoted  their  time  and  talents  to  the  profension,  the  compensation 
was  allowed,  and  regulated  by  a  decree  of  the  senate  in  the  time  of  Clandios; 
{Thcit.  Ann,  b.  11,  ch.  6,  6,  7,)  and  afterwards,  aoccnding  to  the  law  of  the 
Pandects,  b.  6<»,  tit  13,  ch.  1.  sec.  5,  10,  12,  the  judges  in  the  ptorince  were 
to  determine  on,  and  allow  a  reasonable  charge  to  the  advocate. 

(d)  Cic.  de  Orat  1,  45.    jSee,  also,  (i^incUHan's  JnU.  Ub.  12,  cb.  11,  where 
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were  ci^ected  together,  says  Gravina  (a),  by  the  Boman  civilians, 
and  all  that  was  useful  intxodnced  into  the  Boman  law;  and  if 
it  were  really  true  that  the  twelve  tables  were  not  drawn  by  the 
rough  agents  who  compiled  them  directly  from  Grecian  foun- 
tains, we  are  assured  that  the  omiBsion  was  abundantly  supplied 
in  after  ages;  and  the  institutions  of  Greece  were  studied  by 
more  enlightened  statesmen,  and  contributed  to  perfect  and  adorn 
the  Boman  law  (6). 

Age  of  Augustus.— In  the  Augustan  age,  the  body 
of  the  Boman  law  had  *grown  to  immense  magnitude  (c).  [  *  532  ] 
It  was  composed  of  the  legesj  or  will  of  the  whole  Boman 
people  declared  in  the  comitia  centuriata;  ihe  plebiscitaj  enacted 
in  the  comitia  tritmta;  the  senatus  consultOj  promulgated  by  the 
single  authority  of  the  senate;  the  legia  actiones ;  the  edicta  mag- 
istratuum  ;  the  reponda  prudentum  ;  and,  subsequentto  the  age  of 
Cicero,  is  to  be  added  the  constittUio  principis^  or  ordinances-  of 
the  Boman  emperors  (d).  The  Boman  civilians  began  very  early 
to  make  collections  and  digests  of  the  law.  The  book  of  Sextus 
JSlius  contained  the  laws  of  the  twelve  tables,  the  forms  of  actions, 
and  the  responaa  prudentum,  Publius  Mudus,  Quintus  Mucins, 
Brutus,  and  Manilius,  all  left  volumes  upon  law,  and  the  three 
books  of  the  latter  existed  in  the  time  of  Pomponius  as  monu- 
ments of  his  fame  (e).  Servius  Sulpicius  left  behind  him  nearly 
180  volumes  upon  the  civil  law.  Many  distinguished  scholars 
arose  under  his  discipline,  who  wrote  upon  jurisprudence;  and 

he  alludes  to  Cicero,  and  atroDgly  approves  of  this  emplojment  of  the 
orator  when  he  retires  from  practice  at  the  bar. 

(a)  Orig.  Jur,  Civ.  b.  1 ,  Profem, 
'  (b)  The  Grecian  philosophy  was  not  more  fatal  to  the  ancient  Roman 
saperstition,  then  Grecian  forensic  eloquence  was  to  the  severity  of  the 
Roman  civil  law.  Hugo' 8  Histoire  du  Droit  Romain.  sec.  161.  Cicero  was 
of  opinion,  that  his  countrymen  excelled  the  Greeks  in.laws  and  institutions, 
as  well  as  in  morals  and  manners. — Mores  et  instUuia  viUe^  renque  domestican 
ae  famUiares  nos  profedo  et  melius  tuemuret  lauiiuti:  rem  vero  pubficam  noMri 
mutfores  eerie  melioribua  iemperaverunt  et  inetitutis  et  legibun.  Tuecui.  Qui&U.  lib. 
1,  ch.  1.  He  supposes  that  the  early  Romans  had  imbibed  a  tincture  of  the 
philosophy  of  the  Greeks  from  the  doctrines  of  Pythagoras  who  dwelt  in  south- 
ern Italy  at  the  time  of  the  expulsion  of  the  Tarquins.  jbid,  lib.  4,  1.  But  it 
wai»  Cicero  himself  who  by  his  writings  transferred  into  his  own  vernacular 
tongue  the  great  body  of  the  Grecian  philosophy. 

(c)  Immensus  aliarum  super  alias  aceroatarum  legum  cumulus.  Zi'vy,  3,  34, 
Heineccius  applied  this  passage  of  Livy  to  the  civil  law,  hut  Hugo  says  he 
was  in  an  error,  and  that  the  most  part  of  the  laws  referred  to  by  Livy  were 
political  regulations,  and  had  no  concern  with  private  right.  Hist,  du  Droit 
Mom.  par  Hugo,  sec.  167. 

(d)  Dig.  1,  1,  7,  and  1,  2,  12.    huL  1,  2,  3.     Omm,  1,  2. 

(e)  Dig.  1,  2,  36.  and  3a    ' 
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Aufidins  Namosa  digested  the  writings  of  ten  of  thoee  scholan 
into  140  books.  Aniistins  Labeo,  onder  Angnstos,  smpasaed  all 
bia  oontemporaries,  and  he  complied  400  volomesy  many  of  which, 
Pomponias  says,  he  possessed  (a).  The  noble  design  of  reduc- 
ing the  civil  law  into  a  convenient  digest,  was  conceived  by  such 
great  men  as  Oicero  (&),  Pompey,  and  Jolios  CsBsar  (c) ;  thongh 

it  is  certain  that  no  systematic,  accessible,  and  anthori- 
[  *  533  ]  tative  treatise  on  the  civil  law,  appeared  dnriDg  *  the 

existence  of  the  republic;  and  Cicero  says,  that  the  law 
lay  scattered  and  dissipated  in  his  time  (d).  The  Boman  joria- 
prndence  was  destined  to  continaefor  several  centuries  under  the 
imperial  government,  a  shapeless  and  enormous  mass,  receiving 
continual  accumulations;  but  it  was  fortunately  cultivated  under 
the  emperors  by  a  succession  of  illustrious  men,  equally  distin- 
guished fortheir  learning,  wisdom,  and  probity. 

Before  the  time  of  Augustus,  the  reaponsa  pnuientum  were 
given  viva  voce,  and  they  had  not  the  force  of  any  authority  in  the 
forum,  and  the  business  was  free  to  all  persons.  The  character 
of  these  reaponaa  was  abused  and  discredited  by  the  crude 
opinions  of  pretenders,  and  Augustus  restrained  the  profession 
of  the  jurisconsults  to  such  as  he  should  select  as  most  worthy, 
and  ihej  were  to  be  first  approved  of  and  commissioned  by  him. 
They  then  began  to  give  their  opinions  in  writing,  with  their  rea- 
sons annexed  (e).  This  raised  their  influence,  and  reduced  the 
prsetors  to  a  state  of  comparative  dependence  upon  those  living 
oracles  of  law,  who  were  under  the  influence  of  the  emperor,  and 
who  obtained  by  their  means  the  control  of  the  administration  of 
the  law  (g),  Heineccius  says,  that  Augustus  instituted  this  col- 
lege of  civilians  in  order  that  he  might  covertly  assume  legisla- 
,tive  power,  and  adapt  the  republican  jurisprudence  to  the  change 
in  the  government  He  likewise  instituted  a  cabinet  council, 
which  was  called  the  consistory^  by  succeeding  princes.  It  was 
composed  of  the  consuls,  several  other  magistrates,  and  a  certain 

(rt)  Dig.  1,  2,  sec.  41,  43,  44,  56,  57. 

\h)  Cicero  says  he  had  long  thought  of  the  task  of  digesting  and  redacing 
the  civil  law  into  a  few  elementary  and  definite  principles,  and  thereby  re- 
lieving it  from  difficulty  and  obscurity.    De  Orai.  lib.  1,  ch.  42. 

(c)  Bud,  J.  Casar,  sec.  44. 

((/)  Ore.  de  Orai.  lib.  2,  ch.  33.  ffeineccil  EfemnUa  Jiim,  Inai,  Promm.  sec. 
2.     Dr,  laylor'n  Elemeuia  of  the  (Hvil  Law,  p.  14. 

(e)  Dig.  1,  2,  47.     Heinecc.  Hint.  Jur,  Ch.  lib.  1,  aec.  157,  158,  180. 

(g)  Oravina,  de  OrtM  el  Prog.  sec.  42.  Heinecc.  Antiq.  Bom.  lib.  1,  tit  % 
sec.  39. 
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number  of  senators  chosen  by  lot  (a)«  Vlfrfan  was  a 
member  of  this  royal  coancil  under  Alexander  *  SeTerns*  [  *  584  3 
It  was  the  imperial  legislature.  The  power  of  the  comiHa 
was  transferred  to  this  shadow  of  a  Roman  senate,  for  tht  old 
oonstitational  senate  not  being  able  conveniently  to  goyem  all  the 
provinces,  (according  to  the  coartly  language  of  the  Pandects  (&),) 
gave  to  the  prince  the  right  to  make  laws.  The  judgments  of  the 
prince  were  called  imperial  constitutions,  and  they  were  usually 
enacted  and  promulgated  in  three  ways:  1st.  By  rescript,  or  letter 
in  answer  to  petitions,  or  to  a  distant  magistrate  (c).  2d.  By  de- 
crees passed  hj^  the  emperor  on  a  public  hearing  in  a  court  of 
justice;  and  Paulils  collected  six  books  of  those  decrees,  and  from 
which  he  for  the  most  part  dissented  (d).  3d.  By  edict,  or  mere 
voluntary  ordinances.  Gravina  says,  that  these  imperial  consti- 
tutions  proceeded  not  as  from  a  single  individual,  but  as  from  the 
oracle  of  the  republic  by  the  voice  of  the  senators,  who  were  con- 
sulted, and  were  the  visible  representatives  of  the  majesty  of  the 
comnaon wealth  {e).  Many  of  these  imperial  ordinances  were 
suggested  by  the  best  of  the  civilians,  and  do  great  honour  to 
their  authors;  and  with  regard  to  private  and  personal  rights,  the 
Romans  enjoyed  to  a  very  great  degree,  nnder  the  emperors,  the 
benefit  of  their  primitive  fundamental  laws,  as  they  existed  in  the 
times  of  the  republic.  The  profession  of  the  law  was  held  in  high 
estimation  under  the  emperors,  and  during  the  second  and  third 
centuries,  the  science  of  jurisprudence  was  elevated  higher  than 
it  ever  has  been  in  any  other  age,  or  among  any  other  people. 
Hadrian  took  off  the  restriction  of  Augustus,  and  gave 
the  privilege  of  being  *  a  public  interpreter  of  the  law  [  *  535  ] 
to  the  profession  at  large  {q).  It  was  restored  by  the 
emperor  Sevems,  and  the  responsa  prudentum  assumed  an  air  of 
great  importance.  Though  in  the  first  instance  they  were  received 
as  mere  opinions,  they  gradually  assumed  the  weight  of  authority. 

(a)  Oravina,  de  Romano  ImperiOy  sec  17.  This  imperial  consistory  was 
imitated  by  the  provincial  governors.  Jlisioiy  of  the  Eoman  Law  during  the 
JIdiddle  Ages,  by  Bavigny,  vol.  i.  p.  87. 

(6)  Dig.  1,  2,  sec.  11. 

(c)  Code  1,  14,  3.     Qravina,  de  Ortu  el  Prog.  sec.  123,  124. 

(d)  Gravina^  ibid.  sec.  122.     De  Romano   ImperiOf  sec.  20. 

(#>)  Oravina^  de  Romano  ImperiOf  ibid.  The  imperial  rescripta  thus  assumed 
ihe  character  and  weight  of  judicial  precedents,  and  wereentitled  to  atleast 
•qual  authority  with  the  retponsa  prudentum, 

ig)  Dig.  1,  2,  2,  47. 
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The  opimons  were  sent  in  writing  to  the  jadges,  and  in  the  time 
of  Justinian  ihej  were  bonnd  to  determine  according  to  thoee 
opinions  (a).  These  re&ponsa  (of  which  many  are  preeorved  ia 
the  Pandects)  were  not  of  the  same  authority  as  the  oonstitatioDal 
iegee,  but  they  were  law  for  the  case,  and  they  wore  applied  to 
future  cases  under  the  character  of  principles  of  equity,  and  not 
of  precepts  of  law.  In  the  ages  immediately  preceding  JustiniaD, 
the  civil  law  was  in  a  deplorable  condition}  by  reason  of  its  mag- 
nitude and  disorder;  and  scarcely  any  genius,  says  Hdineceios, 
was  bold  enough  to  commit  himself  to  such  a  labyrinth.  As  a 
remedy  for  the  evil,  the  Emperor  Valentinian  III.  confbrmed,  by 
decree,  the  writings  of  Fapinian,  Paulus,  Oaius,  Ulpian,  and 
Modestinns,  by  name,  and  directed  that  they  alone  be  permitted 
to  be  cited  in  the  courts  of  justice,  with  the  exception  of  such  ex- 
tracts as  they  bad  transferred  into  their  books  from  the  aoeient 
lawyers,  and  with  some  other  qualified  exceptions  in  favour  of 
Scsevola,  Sabinus,  Julianus,  and  Marcellus.  The  opinion  of  the 
majority  of  these  five  legislative  characters  was  to  govern;  and 
where  there  was  in  any  case  an  equal  division  of  opinion,  that  of 
Papinian  was  to  be  preferred  (6). 

[  «  536  ]     *  Digests  of  the  Civil  Law.— The  first  authorita- 

tive  digest  of  the  Eoman  law  which  actually  appeared, 
was  the  Perpetual  Edict,  compiled  by  Salvius  Julianus,  under 
the  orders  of  the  Emperor  Hadrian  and  of  which  nothing  now  re- 
mains but  some  fragments  collected  and  arranged  by  Gothofrede, 
and  published  along  with  the  body  of  the  civil  law.  Hafibrian 
was  the  first  emperor  who  dispensed  with  the  ceremony  of  the 
senatua  consuUOy  and  promulgated  his  decrees  upon  his  sole  au- 
thority (c).  The  praetorian  edicts  had  been  so  controlled  under 
the  government  of  the  emperors  by  the  opinions  of  the  civilians, 

(a)  Iwt,  1,  2,  8. 

(ft)  Heinee.  Antiq,  Strni.  Jut.  lib.  1.  tit.  2,  sec.  41.  HiMnr.  Jwr.  CrV.  lib.  1. 
sec.  378.  Heineoctasaays,  that  Papinian  was  every  where  called  Jtui»nfnflui^ii 
Docirinm  hgalis  ihenaurus,  and  he  far  flurpasaed  all  his  brethren,  amms  hwfo 
))Oifl  se  iniervalh  reliquerit.  Gains  (InsL  lib.  1,  sec.  2,)  refe<«  to  a  rescript  of 
the  Emperor  Hadrian,  in  which  the  reiqtonsa  prudenium  were  to  be  receivetl 
as  law,  if  they  were  unanimous,  and  if  not,  the  judge  was  at  liberty  to  follow 
liis  own  judgment.  At  the  period  of  Valentinian,  the  writing  of  the  grent 
jurists,  and  the  constitutions  of  the  emperors,  were  alone  consulted  ns 
authorities.     Sarigny^a  History  of  the  Roman  Law,  vol.  i.  p.  7. 

(c)  Gibbon's  ITvUory,  vol.  viii.  p.  16.  The  Pfebiaeiia  had  ceased  under  An- 
gnstns,  but  the  senatns  eonsulta  did  not  absolutely  cease  with  Hadrian.  They 
continued  to  enrich  the  civil  law  in  matters  of  private  right  long  afterwards. 
Svffo,  Hist,  du  Droit  Bom,  sec.  284,  307. 
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thai  they  lost  the  greater  part  of  their  ancient  dignity,  and  Ha- 
drian projected  the  design  of  reducing  the  whole  Eoman  law  into 
one  regular  system.  All  that  he,  however,  lived  to  perform,  was 
to  procure  the  compilation  of  those  edicts  of  the  praetors  which 
had  stood  the  test  of  experience  on  account  of  Iheir  authority  and 
equity,  and  had  received  the  illustrations  of  civilians  (a).  Many 
able  professors  undertook,  from  time  to  time,  a  digest  of  the  civil 
law.  Papirins  Justus  collected  some  of  the  imperial  constitutions 
into  twenty  books,  and  Julius  Paulus  compiled  six  books  of  de- 
crees or  imperial  decision&  Gh*egorius  made  a  collection  of  a 
higher  character,  and  he  digested  into  order  the  chief,  if  not  the 
whole  of  the  imperial  rescripts  from  Hadrian  down  to  the  reign 
of  Diocletian  and  his  colleagues,  and  which  was  called  the  Ore- 
garian  Codey  and  attained  great  authority  in  the  forum.  Hermo- 
genes  continued  this  collection  under  the  name  of  the 
Hermogenian  Code  (6).  Theodosius  the  younger  *  ap-  [  *  537  ] 
pointed  a  committee  of  eight  civilians,  to  reduce  the  im- 
perial constitutions,  from  the  time  of  Constantine,  into  a  method- 
ical compendium  ;  and  this  Theodosian  code  became  a  standard 
work  thioughout  the  empire,  and  it  was  published  in  six  folio 
volumes  in  1665,  with  a  vast  and  most  learned  commentary  by 
Qothofrede.  Another  century  elapsed  before  Justinian  directed 
Tribonian,  who  was  an  eminent  lawyer  and  magistrate,  to  unite 
with  him  a  number  of  skilful  civili&ns,  and  to  assume  the  great 
task  of  collecting  the  entire  body  of  the  civil  law,  which  had  been 
accumulating  for  fourteen  centuries,  into  one  systematic  code. 
Whether  the  Roman  law  at  that  period  exceeded  or  fell  short  of 
the  number  of  volumes  in  which  the  English  law  is  now  embodied, 
it  is  not  easy  to  determina  Tribonian  represented  to  the  em- 
peror, that  when  he  and  his  learned  associates  undertook  the  busi- 
ness of  digesting  the  civil  law,  he  found  it  dispersed  in  two  thou- 
sand books  and  in  upwards  of  three  millions  of  verses  (c),  de- 
tached from  the  writings  of  the  sages,  which  it  ;Bvas  necessary  to 
read  and  understand  in  order  to  make  the  selections  The  size 
of  these  volumes,  and  the  exact  quantity  of  matter  in  these  verses, 
we  cannot  ascertain  (d).     It  is,  however,  a  fact  beyond  all  doubt, 

(a)  Gravina,  de  Ortu  el  Prog.  Jur,  Civ,  sec.  38. 
\h)  Heinec.  Eittt.  Jur.  Cir,  lib.  1,  sec  368—372. 

(c)  Duo  pane  milOa  librorum  esse  eonscHptOy  et  plus  guam  irecentiena  de4!em  mil- 
Ubl  verauMtn  a  veterilms  effusa.     Secund.  Pr«f.  ad.  Dig.  sec  1 . 

(d)  FrofesBor  Uogo,  in  bis  History  of  the  Roman  Law,  sec.  318,  reduceft,  by 
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that  the  state  of  the  Roman  law  rendered  a  reyieion  indispensa- 
ble. Jostinian  himself  assures  us  (a),  that  it  lay  in  snch  great 
confosion,  and  was  of  such  infinite  extent,  as  to  be  beyond  the 

power  of  any  human  capacity  to  digest. 
[ « 538  ]      «  Oorpos  Juris  Oivilis.— The  compilations  made 
under  Justinian,  and  which  constitute  the  existing  bodj 
of  the  civil  law,  consist  of  the  following  works,  and  which  I  shall 
mention  in  the  order  in  which  they  were  originally  published. 

Code. — (1.)  The  Code  in  twelve  books,  is  a  collection  of  all 
the  imperial  statutes  that  were  thought  worth  preserving  from 
Hadrian  to  Justinian.  In  the  revision  of  them,  the  direction  to 
Tribonian,  and  his  nine  learned  associates,  was,  that  they  should 
extract  a  series  of  plain  and  cimcise  laws,  omitting  the  pream- 
bles, and  all  other  superfluous  matter;  and  they  were  likewise  in- 
trusted with  the  great  and  hazardous  power  to  extend,  or  limit, 
or  alter,  the  sense,  in  such  manner  as  they  should  think  most 
likely  to  facilitate  their  future  use  and  operation  (b). 

Institutes. — (2.)  The  Institutes,  or  Elements  of  the  Roman 
Law,  in  four  books,  were  collected  by  Tribonian  and  two  asso- 
ciates. They  contain  the  fundamental  principles  of  the  ancient 
law,  in  a  small  body,  for  the  use  and  benefit  of  students  at  law. 
This  work  was  particularly  adapted  to  the  use  of  the  law  schools 
at  Berytus,  Rome,  and  Constantinople,  which  flourished  in  that 
age,  and  shed  great  lustre  on  the  Roman  jurisprudence.  It  is  snch 
an  admirable  compendium  of  the  elements  of  the  civil  law,  that 
it  has  in  modern  times  passed  through  numerous  editions,  and 
received  the  most  copious  and  laborious  illustrations.  It  has  been 
a  model,  by  reason  of  its  scientific  and  orderly  arrangement,  for 
every  modern  digest  of  municipal  law.  The  institutes  werecom> 
piled  chiefly  from  the  vmtings  of  Gains;  and  a  discovery  by  Mr. 
Niebuhr,  so  late  as  1816,  of  a  re- written  manuscript  of  the  entire 
Institutions  of  Gains,  has  given  increased  interest  to  the  Insti- 
tutes of  Justinian  (c). 

compntatioD,  the  Roman  laws  to  580  volames,  of  a  moderate  siae.  He  allows 
2  \  of  the  three  millions  of  verses,  to  a  page,  and  400  pages  to  a  volame. 
The  2000  lxK)k8,  jadging  ftx>m  the  books  in  the  Pandects,  will  give  only  280 
vol  umes.  This  reasonable  estimate  takes  away  every  appearance  of  the  mar^ 
veltous  from  the  magnitude  of  the  Roman  law. 

(a)  Prima  Prsef.  (ulDig.  sec.  1. 

(b)  Praef.  prima  ad  Cod.  sec.  2. 

(c)  See  an  account  of  that  discovery  in  A'.  A.  Review  for  April,  1821.  The 
Institutes  of  Gains  are  the  prototype  of  Justinian's  Institutes.  They  were 
discovered  by  Niebuhr,  the  historian,  in  1816,  in  the  Cathedral  Library  at 
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*  (3. )  The  Digest,  or  Pandects,  is  a  vast  abridgment,  [  *  589  ] 
in  fifty  books,  of  the  decisions  of  prsetors,  and  the  writ- 
ings and  opinions  of  the  ancient  sages  of  the  law.  This  is  the 
work  which  has  principally  excited  the  stndy,  and  reflections, 
and  commentaries,  of  succeeding  ages.  It  is  supposed  to  contain 
the  embodied  wisdom  of  the  Roman  people  in  ci^il  jorispmdence 
for  near  1200  years;  and  the  Ear#pean  world  has  ever  since 
had  recourse  to  it  for  anthority  and  direction  upon  public  law, 
and  for  the  exposition  of  the  principles  of  natural  justice.  The 
most  authentic  and  interesting  information  concerning  the  com- 
pil^ion  of  the  Pandects,  is  to  be  found  in  the  ordinances  of  Jus-  - 
tinian,  prefixed,  by  way  of  prefaces,  to  the  work  itself. 

In  the  first  ordinance  addressed  by  Justinian  to  his  qucestor 
Tribonian,  he  directs  him  and  his  associates  to  read  and  correct 
the  books  which  had  been  written  by  authority  upon  the  Roman 
law,  and  to  extract  from  them  a  body  of  jurisprudence  in  which 
there  should  be  no  two  laws  contradictory  or  alike,  and  that  the 
collection  should  be  a  substitute  for  all  former  works;  that  the 
compilation  should  be  made  in  fifty  books,  and  digested  upon  the 
plan  of  the  perpetual  edict,  and  contain  all  that  is  worth  haying 
in  the  Roman  law  for  the  preceding  1400  years,  so  that 
it  might  *  thereafter  be  regarded  as  the  temple  amd  [  *  540  ] 
sanctuary  of  justice.  He  directed,  that  the  selection 
be  made  from  the  civilians,  and  the  laws  then  in  force,  with  such 
discretion  and  sagacity  as  to  produce  in  the  result  a  perfect  and 
immortal  work.  And,  in  the  anticipation  of  the  result,  he  de- 
clared, that  no  commentaries  were  to  be  made  upon  the  digest,  as 
it  had  been  found  that  the  contradictions  of  expositors  had  dis- 
turbed the  whole  body  of  the  ancient  law. 

In  about  three  years  after  the  publication  of  this  first  ordinance, 

"VeroDa.  The  mannacript  was  a  roff^ar  ret^cripluR^  and  in  62  out  ot  251  pages 
iterum  rescriptug.  The  original  text  had^  during  the  dark  ages,  been  oblit- 
eiated  for  other  matter,  which,  iunts  turn,  was  supplanted  by  the  EpistU^s 
of  Si.  Jerome.  The  original  work  was  restored  to  the  world  by  the  skill 
and  perseverance  of  Professors  Goschen,  Bakker,  and  Hollweg,  of  Berlin, 
who,  upon  Niebuhr*s  report,  went  to  Verona.  The  work  appeared  for  the 
firet  time  in  1B20.  It  awakened  renewed  zeal,  bordering  on  enthusiasm,  in 
Germany,  for  the  study  of  the  civil  law.  It  le<l  to  dissertations  from  every 
quarter,  and  M.  Boulet,  in  the  preface  to  his  French  translation  of  Gaius's 
Institutes,  says,  that  no  work  ever  produced  a  more  remarkable  revolution 
in  the  study  of  the  Roman  law.  Institutes  de  Qaius,  par  J,  B,  E,  Boufet^  Pref. 
Pnrfessor  Hugo  makes  great  use  of  the  Institutes  of  (rains,  a.s  shedding  new 
aud  bright  light  on  many  branches  of  the  civil  law.  See  Histoire  de  Droit 
Somain,  par  G,  Hugo,  sec.  ;i29,  et  passifn. 
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Justinian  issned  another  npon  the  completion  of  the  worL  In 
the  latter  ordinanoe,  addressed  to  the  senate  and  people,  he  de- 
clared that  he  had  reduced  the  jurisprudence  of  the  empire  within 
reasonable  limits,  and  within  the  power  of  all  persons  to  posaesB 
at  a  moderate  price,  and  without  the  necessity  of  expending  a 
fortune  in  acquiring  useless  volumes  of  laws.  He  stated,  that  in 
the  compilation  of  the  Paadects,  Tribonian  and  his  associates 
had  drawn  from  authors  of  such  antiquity  that  their  names  were 
unknown  to  the  learned  of  that  age.  If  defects  should  be  dis- 
covered, recourse  must  be  had  to  the  emperor;  and  he  pointedly 
prohibited  all  persons  to  have  any  further  recourse  to  the  ancient 
laws,  or  to  institute  any  comparison  between  them  and  the  new 
compilation.  And  to  prevent  the  system  from  being  disfigured 
and  disordered  by  the  glosses  of  interpreters,  he  declared,  that  no 
citations  were  to  be  made  from  any  other  books  than  the  Insti- 
tutes, the  Pandects,  and  the  Code;  and  that  no  commentaries 
were  to  be  made  upon  them,  upon  pain  of  being  subjected  to  the 
charge  of  the'  crimen  falsij  and  to  have  the  commentaries  de- 
stroyed. 

The  Pandects  are  supposed  to  have  been  compiled  with  too 
much  haste,  and  they  were  very  defective  in  precision  and  method- 
ical arrangement  The  emperor  allowed  ten  years,  and  Tribonian 
and  his  sixteen  colleagues  finished  the  work  in  three  years.  It  is 
said  that  the  Pandects  were  composed  of  the  writings  of  forty 
civilians,  the  principal   part  of  whom  lived   under  the  latter 

Osesars;  and  the  doctrines  only,  and  not  the  names  of 
[  *  541  ]  the  more  ancient  sages,  were  *  preserved  (a).     If  tbe 

work  had  been  executed  with  the  care  and  leisure  that 
Justinian  intended,  it  would  have  been  an  iacomparable  monu- 
ment of  human  wisdom.  There  are,  as  it  is,  a  great  many  con- 
tradictory doctrines  and  opinion^  in  the  compilation  on  the  aune 
subject,  and  too  much  of  that  very  uncertainty  which  Justinian 
was  so  solicitous  to  avoid.     But  witli  all  its  errors  and  imperfee- 

(a)  Professor  Hugo  concludes  that  the  compilers  of  the  Pandects  had  never 
seen  the  original  writings  of  Mucius  Scaevola,  though  they  are  referred  teas 
if  they  had  really  heen  read  and  consulted.  Hist,  de  Droit  Rom.  sec  320.  He 
is  further  of  opinion  that  the  merit  of  the  order  which  is  so  visible  in  the 
civil  law,  is  to  be  attributed  to  Servius  Sulpicius,  the  friend  of  Cicero.  Ibitf. 
Sec.  322.  In  the  preface  to  Polhier^s  Pandects^  the  number  of  jurisconsults, 
whose  writings  were  employed  in  the  compilation  of  the  Pandects,  or  vkoae 
opiwiona  are  herein  referred  to,  amounts  to  92,  and  sketches  of  their  lives  are 
given, 
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tions,  the  Pandects  are  the  greatest  f'epofiitorj  of  Bound  legal 
prinoiplesi  applied  to  the  private  rights  and  basiness  of  mankind, 
that  has  ever  appeared  in  any  age  or  nation.  Justinian  has  given 
it  the  venerable  appellation  of  the  temple  of  human  jostice.  Tho 
excellent  doctrines,  and  the  enlightened  equity  which  pervade  the 
work,  were  derived  from  the  ancient  sages,  who  were  generally 
men  of  distingaished  patriotism,  and  sustained  the  most  un- 
blemished character,  and  had  frequently  been  advanced  to  the 
highest  offices  in  the  administration  of  the  government  The 
names  of  Gains,  Scsvola,  Papinian,  XJlpian,  Paulus,  and  Modes- 
tinus,  may  be  selected  from  a  multitude  of  civilians,  as  models  of 
exalted  virtue,  and  of  the  most  cultivated  reason  and  philosophy, 
drawn  from  the  precepts  and  examples  of  freer  and  l>etter  ages. 
It  is  owing  to  their  writings  that  the  'civil  law,  for  the  purity 
and  vigour  of  its  style,  almost  rivals  the  productions  of  the 
Augustan  age  (a). 

*  Novels. — (4.)  The  novels  of  Justinian  are  a  collec-  [  *  542  ] 
tion  of  new  imperial  statutes,  which  constitute  a  part 
of  the  body  of  the  civil  law.  Those  ordinances  were  passed 
subsequent  to  the  date  of  the  code,  and  had  been  required  in  the 
course  of  a  long  reign,  and  by  the  exigencies  of  succeeding 
times.  They  were  made  to  supply  the  omissions  and  correct 
the  errors  of  the  preceding  publications;  and  they  are  said  by 
competent  judges  to  show  the  declining  taste  of  the  age,  and  to 
want  much  of  that  brevity,  dignity,  perspicuity,  and  elegance, 
which  distinguished  the  juridical  compositions  of  the  ancients. 
Some  of  'these  novels  are  of  great  utility,  and  particularly  the 
118th  novel,  which  is  the  groundwork  of  the  English  and  Amer- 
ican statutes  of  distribution  of  intestates'  e£Fects  (6).  The  In- 
stitutes, Ckxle,  and  Pandects  were  afterwards  translated  into 
Ghreek,  and  the  novels  were  generally  composed  in  that  language, 

(a)  Accp^X  ^  Hommel,  a  writer  cited  by  Professor  Hugo,  of  the  1800 
pances  of  wbicli  the  Pandects  are  composed,  600  were  taken  fh>m  the  writ- 
ings of  Ulpian,  300  from  Paalns,  100  from  Papinian,  90  from  Jalian,  78  from 
Sescvola,  72  from  Pompon i us,  70  from  Gains,  41  from  Modestinus  and  so  on 
toother  civilians  of  less  note  in  diminished  proportions. 

(b)  Sir  William  Black^one^  Com.  vol.  ii.  p.  516,  does  not  seem  willing  to 
admit  that  the  statute  of  distributions  was  taken  from  tbe  civil  law:  but 
when  Loni  Holt  and  Sir  Joseph  Jekyll  declare,  (1  P.  Wms.  27.  Prec.  in  Chan. 
593,}  that  the  statute  was  penned  by  a  civilian,  and  is  to  be  f^ovemed  and 
GoUstruedby  themlesof  the  civil  law;  and  when  we  compare  the  provisions 
in  th.e  English  statute  with  the  Roman  novel,  the  conclusion  seems  to  be 
very  fair  and  very  strong,  that  the  one  was  borrowed  essentially  from  the 
other. 
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which  had  become  the  vernacular  tongne  of  the  eastern  empire; 
and  as  evidence  of  the  universality  of  that  tonf^ne,  Jnstinian  de- 
clared, that  one  of  his  constitutions  was  oompoeed  in  the  Greek 
language,  for  the  benefit  of  all  nations  (a). 

Lobs  of  the  Oivil  Law. — When  the  body  of  the  civil  law,  as 
contained  in  the  Institutes,  the  Pandects,  and  the  Code,  was 
ratified  and  confirmed  by  Justinian,  it  became  exclusively  the  law 
of  the  land;  and  the  various  texts  from  which  the  compilation  was 
made,  fell  speedily  into  oblivion;  and  all  of  them,  except  the  Theo- 

dosian  code,  and  fragments  of  the  other  parts,  disap- 
[  *  548  ]  peared  *in  the  wreck  of  the  empire  (6).   The  great  work 

itself  was  in  danger  of  being  involved  in  the  general  de- 
struction which  attended  the  irruption  of  the  northern  barbariaua 
into  the  southern  provinces  of  Europa  The  civil  law  maintained 
its  ground  a  long  time  at  Bavenna  and  in  the  Ulyrian  borders; 
but  all  Italy  passed  at  length  under  the  laws,  as  well  as  under 
the  yoke  of  the  barbarians; — betluinaa  cUque  ferincta  immanesqm 
Longobardorum  leges  accepit  (c).  There  was  but  one  circum- 
stfince  that  6buld  give  any  thing  like  compensation  to  the  inhabi* 
tants  of  Europe  for  the  absence  or  silence  of  the  civil  law,  during 
the  violence  and  confusion  of  the  feudal  ages;  and  that  circuin- 
stance  was  the  redeeming  spirit  of  civil  and  political  liberty, 
which  pervaded  the  Gothic  institutions,  and  tempered  the  fierce- 
ness of  military  governments,  by  the  bold  outlines  and  rough 
sketches  of  popular  representation  (d).      It  was  an  indelible 

■      ■  ^^^^^    I        I  ^^— ^         ■     ■■■  ■■■  I  ■  B^^l^i— ^^M^i^^>— ^^B^l^^^— l^.^M^^^         ■■  ^^^1^^^M^»^^^^^ 

(a)  Ifutf,  3, '8,  3. 

(b)  Pothier,  in  his  preface  to  his  Pandeetm  Juslinianea^  has  given  a  rapid 
view  of  the  progress  of  the  Roman  jnrisprndence  from  the  Jwt  Civile  Papfrkt- 
ttum,  under  Tarqninias  Priscus,  to  the  time  of  Justinian,  and  an  interesting 
sketch  of  the  series  of  Roman  lawyers  from  the  earliest  notice  of  them,  far 
beyond  the  age  of  Cicero,  down  to  the  compilation  of  th««  Pandeda  And 
notwithstanding  the  efforts  of  Justinian  to  supersede  and  destroy  the  admir- 
able materials  of  the  civil  law,  from  which  he  was  enabled  to  erect  the  splen- 
did and  ever-during  monument  of  his  reign,  yet,  from  the  remains  of  the 
works  of  the  civilians  there  has  been  compiled  theJna  Civile  anie-Juatiwan/muij 
which  is  a  collection  of  great  interest  and  currency  on  the  continent  of  Eu- 
rope. It  has  now  received  an  addition  of  the  utmost  value  in  the  newly- 
discovered  Inatitutiana  of  Oaiua, 

{c)Gravinaj  de  Ortu  et  Frog.  Jur.  Civ.  sec.  139.  Tlie  law  school  at  Rome  was 
transferred  to  Ravenna,  where  it  existed  even  iu  the  11th  century,  and  was 
t  hen  removed  to  Bologna. 

(d)  The  German  uationswere  associations  of  ft-eemen  prior  to  their  invasion 
of  the  Roman  empire,  and  their  governments  were  mixed,  or  limited  and 
elective  monarchies,  which  continued  to  exist  for  a  time,  even  after  they  bad 
established  themselves  by  cronqnest  in  the  Roman  provinces.  All  tbeOothic 
mvemments  in  Europe,  whether  in  Germany,  Denmark,  Fninoe,  Spain,  or 
England,  were  originally  under  the  control  of  popular  assemblies  or  national 
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and  fool  blot  on  *  the  character  of  the  cItII  lav,  as  [ 
digested  under  Jnetinian,  that  it  expressly  avowed  and 
incolcated  the'doctrine  of  the  absolute  power  of  the  ei 
and  that  all  the  right'  and  power  of  the  Roman  people  wat 
ferred  to  him  (a).  This  had  not  till  then  been  the  langi 
the  Boman  laws;  and  Gravina,  with  mnch  indignation,  < 
the  introdnotion  of  the  lex  regia  to  the  fraud  and  sen 
Tribonian  (6).  Be  that  as  it  may,  the  olaim  of  despoti 
oame  afterwards  a  coostitational  principle  of  imperial  legii 
SeviTal  of  It. — It  has  been  made  a  question,  whether  tl 
deots  were  for  man;^  ages  so  entirely  lost  to  the  western  [ 
Enrope  as  has  been  generally  sapposed  (c).  It  is  oertaii 
ever,  that  about  the  time  of  the  assumed  disooTery  or  ex- 
hibition of  a  'complete  copy  of  them  at  Amslphi,  in  [ 
Italy,  near  the  middle  of  the  twelfth  oentuiy,  the  stady 
of  thu  oiTil  law  revired  throoghoat  Italy  and  westem  '. 
with  surprising  ardour  and  rapidity.  The  impression  wb 
smence  of  law,  in  so  perfect  a  state  of  cuttlTatioo,  made  n; 
progress  of  society,  and  the  usages  of  the  feudal  jnriBpn 
was  sadden  and  immense  (d).     Iq  defiance  of  the  comn 

conncils  of  the  Aristoentic  claw,  wbich  gave  tbeir  assent  to  lans,  » 
the  bases  or  ftll  lawrul  itntbority. 

(d)  Itut.  1,  2,  6.  Prima  Praf.  ad  Dig.  see.  7.  Prxf.  mcund.  ad  Dig 
21.     Diy.  1,4,1.     (Mel,  14,  12.     Diy.  33, 1,  23. 

(6)  De  Bmunu)  Imperio.  sec  23,  24,  Mr.  Gibbon,  in  hia  History, 
1,7,  18,  Beema  to  thiok  that  the  lex  regia  was  created  by  the  fancy  of 
or  mors  probably,  of  Tribonian  himself.  The  ttx  rrgia,  as  mentionc 
Pandects,  1,  1,  tit.  4,  J«  coiutitatiimibaa  prindpHM,  lib.  1,  and  in  t 
tnttfi.  1,  2,  0,  declares: — quod  principi  placnil  Ugif  habet  tiigoran;  ub 
lege  rrgia  gmr.  de  imperio  ^wt  lata  rtl.popiclanei,  el  in  eum,  ornne  suum  i 
rl poteiitaitia  eonferal.  Selden,  in  hisdiaaertation  annexed  to  Fleta,  c 
2,  3,  4,  diHcuaseB  the  character  of  the  lex  rfgin,  and  be  says  it  is  evid 
it  stripped  the  people  of  all  lef(ialative  power,  and  he  places  the  ori 
back  to  the  time  of  Aiifniatu9  Cewar.  when  the  Roman  people  tra 
atl  their  power  and  aathority  to  him.  In  the  Institute  of  Gains, 
discovered,  it  is  affirmed  that  tbe  lex  regia  was  not  an  int«rpolatii)n 
bonian,  bnt  wua  a  law  actually  paBsed.  iiec  unqiinn  dabitalmn  ett,  quin 
rlUidio  priaeipis)  legtM  vicem  obfineal,  cum  ipse  imperalor  per  legem  imper 
piat.  Gai.  liuliL  Oom.  lib.  1,  sec.  R.  But  Hugo,  in  his  Hia.  du  £}, 
sec  277,  ooDsiders  the  question  on  the  orifpn  of  this  Ian  as  still  wn 
impenetrable  darkness. 

{e)  Tbe  tmivetsity  of  Bologna  had  ita  professors  of  the  civil  law. 
Pandects  were  the  sahject  of  legal  studies  there  and  elsewhere  prior  t 
of  the  discovery  of  a  periect  copy  of  them  at  Amalphi,  about  the  yi 

(d)  Etprit  det  Loix,  llv.  28,  ch.  42.  Tbe  original  copy  of  the  Pandf 
poaed  to  have  been  found  at  Amalphi,  has  alwayii  been  held  in 
veneration.  It  was  carried  to  Pisa,  and  fVom  thence  removed  to  I 
aod  vigilantly  guarded.  This  celebrated  mauuacript  reposes  at  th 
tbe  Loreoso-Hcdicean  Library. 
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Justiniaa  to  abstain  from  all  notes  or  comments  upon  his  lows, 
the  civil  law,  on  its  revival,  was  not  only  pablicly  taoght  innnoBt 
of  the  universities  of  Europe,  but  it  was  overloaded  with  the  com- 
mentaries of  civilians.  From  among  the  ntlmber  of  distinguished 
names,  I  would  respectfully  select  Yinnius  on  the  Institutes, 
Yoet  on  the  Pandects,  and  Pcirezins  on  the  Code,  together  with 
the  treatises  on  the  civil  law  which  abound  in  the  works  of  Byn- 
kershoeck,  Heineccius,  and  Pothier,  as  affording  a  mass  of  in- 
struction and  criticism,  most  worthy  of  the  attention  and  dOigent 
examination  of  the  student  (a). 

Reception  in  England. — ^The  civil  law  had  foUowed  the  pro- 
gress of  theBoman  power  into  ancient  Britain,  and  it  was  admin- 
istered  there  by  such  an  illustrious  pretorian  prefect  as  Papinian; 
and  Selden  thinks  he  was  also  assisted  by  Panlus  and  Ulpian  (&). 
After  the  Boman  jurisprudence  had  been  expelled  by  the  anus  of 
the  northern  barbarians,  and  supplanted  by  the  crude  institutions 
of  the  Anglo-Saxons,  it  was  again  introduced  into  the  island,  upon 
the  recovery  of  the  Pandects,  and  taught,  in  the  first  instance, 
with  the  same  zeal  as  on  the  continent 

But  the  rivalship,  and  ,even  hostility,  which  soon  afterwards 
arose  between  the  civil  and  common  law  ;  between  the  two  uni- 
versities, and  the  law  schools  or  colleges  at  Westminster  ;  be- 
tween the  clergy  and  laity, — tended  to  cheek  the 
[  *  546  ]  *  progress  of  the  system  in  England,  and  to  confine  its 

(a)  Since  the  beginning  of  the  present  century,  a  new  historical  school  of 
the  civil  law  has  been  instituted  in  Germany,  which,  in  the  opinion  of  some 
writers,  has  quite  cast  into  the  shade  the  illustrious  jurisconsults  of  the  18th 
century.  Among  the  most  eminent  of  this  new  school,  may  be  placed  the 
names  of  Hugo,  Savigny.  Niebuht,  Eichhorn,  Hanbold.  ftc,  who  have  made 
profound  researches  into  the  antiquities  or  the  Roman  law,  as  well  prior  to 
the  time  of  the  decemvirs  as  during  the  feudal  ages.  They  have  undoubt- 
edly enriched  the  science  mth  acute  and  searching  criticism,  and  enlarged  and 
philosophical  view^,  which  shed  light  upon  the  character,  wisdom,  and 
spirit  of  the  more  ancient  institutions.  But  I  cannot  but  be  of  opinion 
(though  with  much  deference)  that  the  importance  of  the  new  Oniianic 
school,  as  contradistinguished  from  that  of  the  old  professors,  is  greatly  ex- 
aggerated; and  that  the  Institutes  and  Pandects  of  Justinian,  with  the  com- 
mentaries and  writings  of  Voet,  Vinniua,  Heineccius,  Puthier  and  other  il- 
lustrious civilians  of  the  old  school,  furnish  quite  as  much  matter  for  reflec- 
tion and  useful  application  as  the  American  student  of  our  own  comuwn 
law  can  well  attend  to,  and  at  the  same  time  become  a  thorough  master  of 
his  profession.  It  is  said  that  Savigny  has  in  a  course  of  publication,  a  large 
work  on  the  Pandects  in  which  he  goes  over  the  wide  field  of  the  Roman 
law.  Such  a  work,  and  from  so  distinguished  a  scholar  and  jurist,  will  un- 
doubtedly be  of  eminent  utility,  and  a  great  improvement  on  the  oommen* 
taries  of  the  old  civilians  to  whom  I  have  alluded. 

[b)  Selden's  Dissertatio  ad  Fletam^  ch.  4,  sec.  3. 
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ioflnenoe  to  those  courts  which  were  auder  the  more  imme 
snperintendenco  of  the  clergy  (a).  The  eccleeiastical  C4 
and  the  Coart  of  Ghancerjr,  accordingly  adopted  the  canoi 
Roman  law;  and  the  Coort  of  Admiralty,  which  was  oc 
tntod  about  the  time  of  Edw.  L,  also  snpplied  the  defects  o 
taws  of  Oleron  trora  the  oiril  law,  which  was  generally  appli 
fill  Qp  the  chasms  that  appeared  in  any  of  the  mnnicipal  ini 
doDB  of  the  modern  European  nations  {b).  A  national  prej 
was  early  formed  against  the  civil  law,  and  it  was  too  mach 
tivated  by  Eogliah  lawyers.  Lord  Coke  mentioas,  by  way  < 
proaoh,  that  William  De  la  Pole,  Duke  of  Suffolk,  in  the  : 
of  Hen.  YL,  endeavoured  to  bring  in  the  civil  law,  which 
occasion  to  Sir  John  Fortoscne  to  write  his  work  in  praise  c 
Goglisb  law  ;  and  the  same  charge  was  made  one  of  the  ar 
of  impeachment  against  Oardiaal  Woolsey  (c).  Bai  the 
liberal  spirit  of  modem  times  has  jastly  appreciated  the  inti 
merit  of  tb&Boman  system.  Sir  Matthew  Hale,  sooording  t 
accoont  of  Bishop  Barnet  (d),  frequently  said,  that  the 
groands  and  reasons  of  law  were  so  well  delivered  in  the  di 
that  a  man  conid  never  well  understand  law  as  a  science  wil 
first  resorting  to  the  Bomsn  law  for  information,  and  he  lami 
that  it  was  bo  little  studied  in  England.  And  in  Lane  v. 
ton  (e),  that  strict  English  lawyer,  Lord  Holt,  admitted,  the 
laws  of  all  nations  were  raised  out  of  the  rains  of  the  civil 
and  that  the  principles  of  the  English  law  were  borrowed 
that  system,  and  groanded  upon  the  same  reason. 

*ItS  Merits. — The  value  of  the  civil  law  is  not  to  be  [  *  I 
fonnd  in  questions  which  relate  to  the  connection  between 
the  government  and  the  people,  or  in  provisions  for  pan 
Beonrity  in  criminal  cases.  In  everything  which  concerns 
and  political  liberty,  it  cannot  be  compared  with  the  free  i 
of  the  English  and  American  common  law.  But  upon  snl 
relating  to  private  rights  and  personal  contracts,  and  the  d 
which  floiv  from  them,  there  is  no  system  of  law  in  which 
dples  are  investigated  with  more  good  sense,  or  declared  an< 

(n)  Blackg.  Com.  vol.  i.  Inlrodactori}  Lecture.  Reeve'i  Hint,  of  the  E 
iaw,  vol.  i.  p.  fll,  83.  Millar's  Biilorical  View  of  tie  Englith  OauenuHe 
2,  ch.  7,  sec.  3. 

(6)  3  Btfoe't  Hut.  198. 

(el  3  iMt.  208. 

(d)  Life  of  Sir  ST.  Hate,  p.  24. 

(e)  12  Mod.  482. 
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forced  with  more  accurate  and  impartial  justice.  I  prefer  tiie 
regnlations  of  the  common  law  upon  the  subject  of  the  paternal 
and  conjugal  relations,  bat  there  are  many  subjects  in  which  the 
civil  law  greatly  ezcel&  The  rights  and  duties  of  tutors  and 
guardians  are  regulated  by  wise  and  just  principles.  The  rights 
of  absolute  and  usufructuary  property,  and  the  Tarious  ways  by 
which  property  may  be  aqquired,  enlarged,  transferred,  and  lost, 
and  the  incidents  and  accommodations  which  fairly  belong  to 
properly,  are  admirably  discussed  in  the  Roman  law,  and  the  most 
refined  and  equitable  distinctions  are  established  and  vindicated. 
Trusts  are  settled  and  pursued  through  all  their  numerous  modi- 
fications and  complicated  details,  in  the  most  rational  and  equit- 
able manner.  So,  the  rights  and  duties  flowing  from  personal 
contracts,  express  and  implied,  and  under  the  infinite  variety  of 
shapes  which  they  assume  in  the  business  and  commerce  of  life, 
are  defined  and  illustrated  with  a  clearness  and  brevity  without 
example.  Id  all  these  respects,  and  in  many  others  which  the 
limits  of  the  present  discussion  will  not  permit  me  to  examine, 
the  civil  law  shows  the  proofs  of  the  highest  cultivation  and  re- 
finement; and  no  one  who  peruses  it  can  well  avoid  the  convic- 
tion, that  it  has  been  the  fruitful  source  of  those  comprehensive 
views  and  solid  principles,  which  have  been  applied  to  elevate 
and  adorn  the  jurisprudence  of  modem  nations. 

The   Institutes   ought  to  be  read  in  course,   and  aocuratelj 

studied  vnth  the  assistance  of  some  of  the  best  commen- 
[  *  548  ]  taries  *  vnth  which  they  are  accompanied.     Some  of  the 

titles  in  the  Pandects  have  also  been  recommended  by 
Heineocius  to  be  read  and  re-read  by  the  indefatigable  student. 
The  whole  body  of  the  dvillaw  will  excite  never-failing  curiosity, 
and  receive  the  homage  of  scholars,  as  a  singular  monument  of 
vnsdom.  It  fills  such  a  large  space  in  the  eye  of  human  reason; 
it  regulates  so  many  interests  of  man  as  a  social  and  civilized 
being;  it  embodies  so  much  thought,  reflection,  experience,  and 
labour;  it  leads  us  so  far  into  the  recesses  of  antiquity,  and  it  has 
stood  so  long  "against  the  waves  and  weathers  of  time,**  that  it  in 
impossible,  while  engaged  in  the  contemplation  of  the  system, 
not  to  be  struck  with  some  portion  of  the  awe  and  veneration 
which  are  felt  in  the  midst  of  the  solitudes  of  a  majestic  nxin. 
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ConletDplA  puniahuble  bv  Congress.  3S6. 

,bj  the  courts  of  justice,  300. 
CoDlraband  of  war,  13.>— 14a. 

delined  and  discussed.  143,  a.  1. 
provisions,  1:16.  139,  140. 
articles  of  native  growth,  139, 
mw  materials,  139, 
iut«Dt  attects  the  question,  140.  ■ 
articles  of  military  use.  140.  141. 
extent  ol  the  penalty.  142.  143. 
Contract  labor,  importation  of,  4611,  n.  ». 

Cvniracttt,  lawn  impiiiring  their  obligation  <liHcu»Heil,  41ii  420,  n.  8. 
and  aguinst  revolutions  iu  Htalea,  '.&'>. 
ix)uiniercial,  with  an  enemy,  void,  BT. 
public,  with  an  enemy,  Ijiiidinjt.  17ii. 
Contributions,  when  levied  by  the  enemy,  9-J&  n.  I. 
O>nventionofl7«7.  218. 

Corporatious,  cilixensbip  of,  how  determined,  347,  n.  II. 
Cuuntcrleitiu);,  power  of  states  to  panish,  398.  n.  i). 
Uourta,  U.  H.,  uo  commoD  law  jurisdiction  in  criniiiiiil  rusex.  :t:il — ;|.|1  > 
JQitBdictioD  when  an  alien  Is  a  parly.  34;<. 
between  citizens  of  diflerent  states.  344. 
none  as  to  citizens  of  territories,  349. 
judicial  power  ciduwiw  in  federal  eourls,  3!Ki — 104. 
Court,  tfupreme,  its  geneiat  p.iwers,  29ti — 301. 
qnorum  of,  '298,  n.  6. 
auQual  term  of,  29S,  n.  7, 

ilB  original  jnriMliction.  311. 

appellate  jurisdiction,  299,  n.  1.^:316.  n,  K;  32.'>.  nnie>t 
326,  iiot«8l4.  15. 

its  power  over  writ  of  mnnrfamus,  ;t22. 

its  jurisdiction,  when  a  state  is  a  partj,  323,  32T. 

or  a  state  is  interested,  3>'l. 

its  power  to  enforce  il9  appelate  decrees.  310,  321.  4'l 

is  confined  to  mutter  of  reeoni.  :i'Jli, 
COnrts.  U.  S.  Circuit,  their  general  pon-ent,  :14II— :t<Kl. 

their  admiralty  jurisdiction  inrrimiiiul  ciiseH, ::(!( 
lheirappe11atejuriHdiction(h>mdiHtrictcoDrtH.:t(K 
appellate  jurisdiction  from,  of  S,  C.  2!W).  notes 

325,  notes  13,  13, 
presumption  a-t  to  jurisdiction  of,  344.  n,  7, 
removal  of  cunsea  to.  Irom  state  courts,  3<I3,  d.  3i 
sesaljni;  of,  301,  n.  37. 
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CourtB,  Duirid,  their  general  pawera,  303—305. 

jarisdictioD  as  prizi^  coarta,  356. 
cqgQizi^Dce  of  captures  on  the  coast,  29, 
criminal  jariadiction,  360. 
limits  of  admiralty  jarisdiction,  36o. 
joriadiction,  as  instance  courts,  37d. 
as  to  pilotage,  380,  note, 
dvil  jurisdiction,  3H1. 

appellate  jurisdiction*  from,  of  circuit  courts,  302,  n.  3i 
appellate  jurisdiction  from,  of  S.  Jb.,  299,  n.  15. 
present  number  of,  303,  n.  40. 
sessions  of,  303,  n.  40. 

U.  8.  courts  not  controlled  by  state  courts,  409. 
may  set  aside  unconstitutional  laws,  44^--453. 
Court  of  Claims,  jurisdiction  o^  306,  n.  57. 

appellate  jurisdiction  from,  of  S.  C,  299,  n.  15. 
Court,  Supreme,  of  Dist.  of  Columbia,  organization  of^  299,  n.  15. 

appellate  jurisdiction  from,  of  8.  C.  U.  8.,  299,  n.  15. 
Courts,  Territorial,  organization  of,  305,  n.  53. 

app«-yate  jurisdiction  fipm,  of  8.  C.  U.  8.,  299,  n.  15. 
Courts,  State,  their  couoiirrent  jnrisdictiou  with  iedenU  court;i^  302,  n.  29; 

306,  n.  56;  400—403 
removal  of  causes  fh>m,  to  circuit  courts,  303,  n.  36. 
appellate  jurisdiction  from,  of  8.  C.  U.  8.,  299,  u.  15. 
when  controllable  by  i inunction,  412  &  n.  4. 
0)weirs  Inst.,  506. 
Cox's  Reports,  494. 
Crimes,  jurisdiction  of,  committed  on  the  high  seas,  360 — 364. 

piratical,  committed  on  the  high  seas,  184 — 191. 
Croke's  Reports,  485. 
Cruise's  Digest,  511. 
Cruiser  with  double  commissions,  a  pirate,  100. 

Damages  for  marine  torts,  156,  359,  364. 
Days,  when  exclusive  or  inclusive*,  161. 
Debts  due  enemy,  confiscated,  62—65. 

existing  prior  to  war,  recoverable  alter,  169. 

U.  8.  have  priority,  243. 

debtors  U.  8.  liable  to  dititreas  warrant,  248,  note. 
Decisions,  judicial,  force  of,  473. 
Declaration  of  war,  52 — 55. 

of  independence,  208. 
Delictum,  86,  123,  152. 

Despatches  of  belligerents,  effect  of  neutrals*  carrying,  152,  n.  4;  153,  d.  5.* 
Diebitsch,  Count,  his  moderation  in  war,  92. 
Diplomatic  agents  to  the  Barbary  States,  45. 
Direct  taxes,  254. 

District  attorney,  -provisions  regarding,  308,  notes  62,  63. 
District  court»— See  Courts  U.  8. 
District  judges,  present  number  of,  303,  n.  40. 
District  of  Columbia,  256,  349,  384. 

supreme  court  of— See  Court, 
Doctor  and  Student,  by  St.  Germain,  504. 
Documents  of  neutral  vessels,  157. 
Domain,  public,  166,  257. 
Domicile,  in  war,  73,  n.  1 ;  75—81. 
commercial,  75,  76,  n.  4. 
test  of  national  character,  74—81. 
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Dominion  OTor  one's  Teasels  and  subjects  at  sea^  26. 
Droits  of  the  admiralty,  96. 
Dyer's  Reports,  481. 

Election,  presidential,  present  manner  of,  276,  277,  aote*  fk-^^ 

of  1876,  account  of,  277,  n.  5. 
Electoral  commission  of  1877,  aoooant  of,  277,  n.  5. 
Electors  ot  President,  276. 
Eldon,  Lord  Chancellor,  480,  495. 
Eden's  Reports,  494. 
EmbaiKO,  defined,  60,  n.  7. 
when  hostile,  60. 
indefinite,  laid  by  Oongreas,  433. 
Embassy,  14,  40. 
Enemy's  colonial  trade,  81. 
flag  and  pass,  85. 
property  on  board  a  nentnd,  124. 
Enemy,  permanent  and  temporary,  73. 

when  so  in  matters  of  commerce.  74. 
by  possessing  the  enemy's  soil,  74L 
by  residence,  76 — 81. 
by  sailing  under  his  flag,  85. 
how  regarded  by  the  old  law.  89. 
English  decisions,  their  weight  on  national  questions,  69. 
Enlistments  in  neutral  territory,  122. 
Evidence,  new,  in  admiralty  and  prize  cases,  290,  n.  18. 
Ezclnsion  bill,  Chinese,  of  1^  458,  n.  7.  • 

Expeditions  fitting  there. 
Expost facto  laws,  408. 

defined,  409,  n.  2. 
Extradition  not  demandable  unless  by  treaty,  38,  n.  4, 
Executive  department  responsible,  322. 

/WeroJiX  its  character,  241. 

Feudalism,  its  influence  on  the  law  of  nations,  10,  n.  5. 

Feudal  rule,  aa  to  assistance  in  war,  50. 

Feame's  Treatise,  514. 

Finch's  Trealise,  509. 

Fisheries,  jurisdiction  of,  439. 

Fitzherbert's  Abr.  508. 

Flag  of  the  enemy,  sailing  under,  85. 

hostile  and  neutral,  effect  otj  on  propeity  saaling  under, 
130,  n.  11;  131,  n.  12. 
Fleta  (Treatise),  501. 
Florida  Territory,  :i85. 

purchase  of,  258,  n.  7. 
Foreigners,  their  rights  and  duties,  36. 
Foreign  property  protected  in  war,  56,  58,  65. 

commission  to  cruise,  99. 

so^'creigns  may  sue  in  the  Supreme  Court  U.  S.  297. 

public  vessels  not  subject  to  local  jurisdiction,  156. 
Forms  of  process  in  the  federal  courts,  394. 
Forteseue's' Treatise,  501. 
France,  present  constitution  of,  224,  n.  2. 
Free  ships,  rules  as  to,  124—131. 
Freight,  when  due  to  captor  by  neutral,  131. 
Fugitives  from  justice,  surrender  of,  36. 
law  of  New  York  thereon,  37. 
treatise  on  the  sul^ect,  ib. 
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Gilbert,  Lord  Ch.  B.,  Treatises  of,  511. 

Glanville,  499. 

Grants,  construction  of,  460. 

Greeks,  their  notions  of  national  obligation,  4. 

as  tx>  rights  of  captives,  4. 

as  to  national  independence,  22. 

their  advance  in  national  law,  5. 
Grotius,  merit  of  his  work — De  Jure  Belli  et  PdeiSf  15. 

Mare  Liberum^  27. 

influence  on  war,  90. 
Gulfit,  national  jurisdiction  over  discussed,  31,  n.  1. 

Habeas  corpus,  power  to  issue,  300,  notes  24,  25. 

Hale,  Sir  Matthew,  his  Pleas  of  the  Crown,  511. 

Hamilton,  Alexander,  against  ooutiscating  debts,  63. 

Hardwicke,  Lord  Ch.,  494. 

Hawkins  on  Criminal  Law,  511. 

Heads  ot  departments,  their  amenability,  288 — 384. 

High  Seas,  367. 

History  of  the  law  of  nations,  4 — 19. 

of  the  American  Union,  201 — ^219. 

of  Iaw  and  Equity  Reports,  480—495. 

of  treatises  on  law,  499 — 514. 

of  the  civil  law,  515--548. 
Hohart's  Reports,  48:}. 
Hobbe*s  theory  of  the  state  of  man,  47. 

Leviathan,  4,  n   3.  « 

Hostages,  a  security  for  ransom  bills,  106. 
Hostile  character  of  property,  7'.^ — ^^1. 

by  holding  land  in  enemy's  country,  74. 

having  a  commercial  house  there,  74. 

residence  there,  76. 

engaging  in  enemy's  colonial  trade,  81. 

sailing  under  enemy's  pass  and  flag,  85. 

English  rule,  83. 

or  persons,  73 — 81. 

embargo,  60. 
House  of  Representatives,  228. 

See  Apportionment,  Reprenentaiion^  RepretemiativeB. 

Immunities  of  foreign  public  vessels,  156, 
Impeachment,  power  of,  288. 

of  Johnson,  311,  n.  72. 
Improvements,  internal,  2(j7. 
luca  of  Peru,  21. 

Independence,  declaration  of,  208. 
Indian  lands,  257. 

Infidels,  opinions,  of  Grotius,  Coke  and  Bacon,  concerning,  11. 
Infra  PraMidia,  102,  103,  n.  5. 
Injunction  not  allowed  as  to  foreign  suits,  410,  412. 

power  to  issue,  300,  n.  23;  412,  n.  4. 
Insolvency,  meaning  in  making  the  U.  S.  a  preferred  creditor,  243,  n.  1, 
Insolvent  laws,  how  far  valid,  422. 
Inspection  laws,  439. 
Instance  courts,  378. 

Intercourse  with  an  enemy  unlawful,  67. 
Interference  with  other  powers,  23. 
International  law  and  law  nations,  1,  n.  1. 
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InterpretAtion  of  statutes,  rules  for,  460—465. 

of  treaties,  174. 

of  the  constitutioD,  243,  313. 
Iowa  Territory,  385,  note. 

Judgments  in  other  states,  260. 
Judges,  U.  S.— tenure  of  office,  292. 
support,  202. 

of  the  states,  term  of  office,  295,  note, 
cannot  act  as  attorneys  or  counsellors,  or  he  engaged  in  practice 

of  law,  305,  n.  55. 
circuit,  district,  and  territorial,  must  reside  within  their  respec- 
tive districts,  305,  n.  54. 
circuit,  pi-esent  numher  of,  301,  n.  28. 
district,  present  number  of,  303,  n.  40, 
Judgments  rendered  in  one  state  and  sued  on  in  another,  262,  n.  S. 
Judicial  independence,  291—295. 

legislation,  remarks  on,  477,  n.  3. 

Power  of  U.  S.,  295,  296,  n.  4;  314,  n.  2;  315,  notes  4  &  6. 
power  over  unconstitutional  laws,  449 — 454. 
decisions,  reports  of,  473,  474. 
Judiciary  act  of  1789,  remarks  on,  306,  n.  58. 
fedeial,  workings  of,  291,  n.  1. 
Jurisdiction  over  sea-coasts,  26—31,  n.  1. 

over  ioreign  vessels  in  port,  124 — 156,  note, 
over  one's  own  vessels  and  subject  at  sea,  26,  363. 
over  ambassadors  and  consuls,  45. 
of  TJ.  S.  courts. 

Supreme  Court — original,  314. 
appellate,  316. 
how  enforced,  316,  321,  441. 
as  t<>  persons,  343 — 352. 
when  a  state  is  a  party,  323,  327. 
when  a  foreign  sovereign  sues,  297. 
none  at  common  law  in  criminal  cases,  331. 
common  law  influence  in  civil  cases,  341. 
of  Circuit  Courts,  civil  and  criminal,  301—303,  360—364. 
Jurisdiction,  when  limited  to  a  certain  sum,  302,  303. 
of  District  Courts,  303—305. 

ot  state  courts  over  federal  officers  acting  without  authority,  410. 
concurrent  by  state  courts,  395 — 404. 
in  retn,  378,  379. 
as  to  fisheries,  439. 
See  Courts  U.  S, 
Jury  trial,  in  what  cases  not  secured,  365,  n.  6. 
Jus  civile  PapiHanum^  517. 
Jus  gentium  defined,  1,  n.  1. 

identified  with  jns  naturaUj  2,  n.  2. 
Jus  in  rem  and  jus  in  re,  177. 
Jus  inter  gentes  compared  with  jw  gentium^  1,  n.  1. 
Jus  naturale  defined,  2,  n.  2. 

identified  with  jus  gentium,  2,  n.  2. 
Jus  postiiminii,  108. 
Jus  preiarium,  528. 

Labor,  contract,  importation  of,  460,  n.  9. 
l^nds  of  U.  8.  west  ot  the  Mississippi,  259. 
Law  of  nature,  2,  n.  2;  3. 
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Law  of  nations. 

defined,  1.  n.  1. 

its  foandations,  2. 

its  history,  4 — ^20. 

its  ethical  preempts*  3. 

its  force  in  Christian  states,  3,  4. 

its  condition  in  ancient  Greece,  4. 

in  Rome,  7. 
•overtarned  by  the  Gothic  natiooa,  8. 

causes  of  its  revival,  10 — ^15. 

its  condition  in  the  age  of  Grotius,  1& 

its  subsequent  improvement,  18. 

knowledge  of  it  from  Jadicial  decisions^  18^  09. 

ordinaq^  of  states,  19. 

opinions  of  jurists,  19. 

new  principles  since  the  age  of  Grotius,  71. 

its  sanctions,  181,  182. 

its  application  to  aaslstance  to  new  states,  24. 

its  application  to  dominion  over  the  seas,  96 — 31. 

to  regulation  of  trade,  32. 

changes  in  government,  2& 

right  of  passage,  34. 

navigable  rivers,  35. 

surrender  of  fijgitives,  36. 

ambassadors^  38,  182. 

consuls,  41— -45. 

declaration  of  war,  51 — 55. 

confiscation  of  enemy's  property,  50— tt. 

confiscation  of  debts,  62—65. 

commerce  with  the  enemy,  66 — 69. 

enemy's  property,  73 — 81. 

sailing  under  enemy's  flag,  85. 

rules  of  war,  89. 

mitigation  of  them,  90 — ^92. 

privateering,  96. 

disposal  of  prizes,  101. 

ransom,  104. 

postliminy,  106. 

neutral  rights  and  duties,  115 — 133L 

contraband  of  war,  135. 

blockade,  143. 

right  of  search,  153. 

truces,  159. 

passports,  162,182. 

treaties  of  peace^  165. 
Laws,  unconstitutional,  Toid,  448—454. 

retrospective,  condemned,  455. 
Law  Reports,  their  necessity  and  value,  473,  474,  496. 
•    old,  character  of,  486. 
modem,  488. 
Letter  of  credence,  40.. 
Letters  of  marque  and  reprisal,  61. 

defined,  61,  n.  8. 
License  to  trade  with  the  enemy,  85—163. 

enemy's  effect  of  sailing  under,  73,  n.  1;  85,  n.  9. 

to  trade  vrith  the  enemy,  valid  with  the  power  granting  it,  163. 

limitation  of  time  and  place,  164. 

not  to  be  granted  by  an  ally,  69. 
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License  necessary  to  bring  home  property,  61. 

Lieber,  Dr.,  3. 

Lien  of  U.  S.,  245,  246,  248. 

as  to  judgments  in  the  federal  (X>art8,  248. 
Littleton's  Tenures,  503. 
Louisiana  common  law,  473. 

purcluise,  2^,  n.  7. 

Maine,  Sir  Henry,  on  jus  gentium^  1,  n.  L 

on  judicial  legislation,  477,  n.S. 
Mala  prohibUoj  467. 
Mala  in  se,  467. 

Mandamus,  by  sup.  court  U.  S.  300,  n.  21 ;  d21,  322. 
not  from  state  to  federal  courts,  410. 

by  the  circuit  court  in  the  District  of  Columbia,  322. 
not  to  review  judgments,  322. 
Manning  on  the  law  of  nations,  4. 
Mare  clanmtn,  27;  31,  n.  1. 
Mare  liberum,  27;  31,  n.  1. 

Marginal  waters,  national  jurisdiction  over  discussed,  31,  n.  1. 
Marine  torts,  156,  359,  364.  / 

Marque  and  rej^sal,  letters  of,  61. 

defined,  61,  n.  8. 
Marriage  contracts  subject  to  state  legislation,  417. 
Marshals,  U.  S.,  their  powers,  duties,  removal,  deputies,  Ac,  309,  and  notes 

67—70;  311  and  notes  73—76. 
Martens'  Treatise.  17. 
Material  men,  379. 
Mexico,  territory  acquired  fh>m,  258,  n.  7. 

war  with,  contributions  in,  92,  n.  1. 
Michigan  Territory,  384,  385. 
Military  prizes,  357. 
Militia,  when  subject  to  Congress,  262. 

when  national,  266. 
Ministers  resident,  known  in  ancient  Greece,  5. 

distinction  of  form,  39. 
Monies,  powers  of  appropriation  by  Congress,  394. 
Monopoly  by  steamboats,  illegal,  432—448. 
More,  Sir  Thomas,  491. 
Mose1;^'8  Reports,  493. 
Morrill  Robert,  hisTgreat  services,  216. 
Municipal  law  defined,  447,  and  n.  1. 
Mutiny  at  sea,  363. 

National  banks,  history  of,  254,  n.  5. 
National  character,  test  of,  76—80. 
Nations,  laws  of,  history,  1 — 20. 

regarded  as  persons,  4.  n.  3. 

their  equality,  21. 

duties  in  peace,  32. 

duty  of  self-defence,  23,  48. 

assistance  to  new  states,  24. 

dominion  over  adjoi-ning  seas,  26—31. 

rights  of  or^mmerce,  32. 

rights  oi  passage,  34. 

to  navigable  rivers,  35.  ' 

their  rights  survive  revolutions,  25. 
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Xat  10118,  assistance  to  allies,  49,  50. 

ri^ht^  and  dutie.4  as  neat  rain,  13o — 158. 
rights  4IS  belligerents,  47—64,  90—113. 
'Xataralizations  laws,  423. 
Xe  exeat,  writ  of,  300. 
Keutrali;t7,  rules  of,  declared  by  U.  S.,  l!22. 

^enforced  by  acts  of  Congress,  122, 123. 
great  value  of.  115. 
armed,  126,  127. 
Neutrals,  title  of  captors  in  their  ports,  109 — 121. 

their  rights  and  duties,  116 — 1:^3. 

must  be  impartial,  11 1>. 

must  not  prepare  in  neutral  territory  hostile  meana,  123. 

duties  as  to  foreign  civil  wars,  25. 

may  fulfil  prior  engagements,  116. 

to  judge  of  the  cfl^rw/av/m.i.ll?. 

carriers  of  enemy's  pn»perty,  117,  124. 

their  goods  in  enemy's  vessel  .safe,  117,  128,  132.  . 

their  territory  inviolable,  117. 

to  restore  captures  made  within  it,  1^. 

may  shut  their  ports  to  prizes.  123. 

may  admit  belligerent  vessels.  124. 

allowed  freight  for  enemy's  property,  126. 

claims  by  the  Baltic  neutrals.  126 — 131. 

no  legal  claim  to  free  ships  free  goods.  129,  131. 

restrictions  on  neutral  trade,  135 — 158. 

rights  and  duties  as  to  blockades,  143 — 152. 

not  to  carry  enemy's  despatches,  152. 

subject  to  right  of  search,  153. 

character  tested  by  dcmiicile,  75. 

question  of  trade  with  enemy's  colonies,  8% — 85. 

prisoners  free  in  a  neutral  port,  109. 
New  England  colonics,  union  of,  202. 
New  York  statute  a.«  to  fugitives  from  justice,  37. 
Notice  of  blockade  requisite,  147. 
Nottingham,  I^^rd  Ch.,  492. 

« 

Obligation  of  conti-acti^,  laws  impairing,  discussed,  420,  n.  6. 
Offences  against  the  law  of  nations,  181 — 191. 

committed  on  the  high  seas,  186,  187,  :)62,  36:). 
Oregon,  ,  385. 

Palatinate,  burning  of  it,  condemned,  92. 
Pardon,  power  of.  283. 
Pariiameut  in  England,  omnipotent,  447. 
number  of  the  commons,  2;i4. 
Partnership,  interest  in,  of  one  domiciled  among  enemies,  condemTietl,  SO, 

&  n.  7.' 
Party  to  a  suit,  when  a  state  is,  323,  3.10,  351. 
Pass  of  an  enemy,  85. 
Passage  in  irmutitu  overa  territory,  34. 
Passport.  162. 

defined.  162,  n.  2. 

by  whom  granted,  162. 

construed  strictly,  162. 

revocable,  163. 

violation  of  it  punished,  182. 

enemy's,  effect  of  sailing  under,  73,  n.  1. 
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Peace,  treaties  of,  165. 

binding  force  of,  l«o,  166,  174. 
with  governments  de  facto,  167. 
their  effects,  168. 
,  when  they  take  effect,  169— -174. 

Peere  WillianLs'  Keports,  493. 
Penal  statutes,  467. 
Perkins*  Treatise,  504. 
Petitory  suits,  371. 

Piracy,  honourable  among  the  Greeks,  4. 
defined,  183,  &  n.  3;  184,  n.  4. 
punished  by  all  nations,  184.  186. 
'  U.  S.  laws  concerning  it,  18o — 191  &  notea. 
penalties  of,  185,  u.  7;  191,  n.  18. 
plea  of  autrefois  acquit,  188. 
cured  by  a  lawful  commission,  188. 

crnisino  by  citizens  against  their  native  country,  100,  188  191 
capture  no  change  of  property,  108,  184.  .        i        . 

Piriates/rest4>ration  of  property  retaken  from,  184,  notes  5,  6. 

right  of  private  vessels  to  capture  them  and  their'ships,  191    n    19 
Pleadings,^  practice,  <&c.,  of  state  courts,  how  far  followed  by  federal 'courts! 

*>4<w,  n.  •). 
Plowden's  Reports.  481. 
Poisoned  arms  unlawful,  90. 
Ports,  neutral,  121—124. 
Possessory  suits,  371. 
Post  Roads,  268. 
Postliminy,  right  of.  108—112. 

inapplicable  t6  moveables,  108. 

property  in  neutral  states  unaffected,  109. 

persons  therein  affected  by  it,  109. 

operates  on  captures  at  sea,  110. 

on  real  property,  110. 

English  and  American  rule  of,  103,  n.  5;  112. 

■«        »,    ^  "?*  needed  to  restore  property  retaken  from  pirates,  184,  n.  5. 
Powell's  Works,  514. 

Practice,  acts  affecting,  priind  facie  retroactive,  456,  n.  6. 

pleadings,  Ac,  of  state  courts,  how  far  followe<l  by 
federal  courts,  342,  u.  o. 
Precedents  in  courts,  force  of,  475,  476. 

in  chancery,  reports.  493. 
Pre-emption,  right  of,  to  Indian  lands,  257. 
Prerogative  preference  in  payment  of  debts,  242. 
President  U.  S.,  271. 

unity  of  the  executive  power,  271. 

qualifications,  228,  n.  6;  273. 

mode  of  election,  273—277  &  notes. 

term  of  office,  280. 

salary,  280. 

general  powers,  282. 

treaty  power,  284. 

power  of  pardon,  283, 

nomination  to  offices.  287. 

power  of  removal,  310,  311,  An.  72. 

negative  on  laws,  239. 

impeachable,  288. 
Presidential  succession  under  act  of  1886.  279,  n.  6. 
Preston's  Treatises,  514. 
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Previons  Question,  239. 
Priority  of  debte  to  U.  S.,  243—247. 
Prisoners,  conditions  in  ancient  tinges,  4,  9. 
exchange  among  the  Greeks,  5. 
in  modem  times,  14. 
Privateers,  96—99. 

give  security,  97. 

owners  liable  in  soiido  for  torts,  98,  99. 
Prize,  translation  of  property  in  things  taken  as,  1(13.  n.  5. 
Prizes,  effect  of  peace  thereon,  111. 
brought  infra  prsBsidia^  102. 
vest  in  the  sovereign,  101. 
military,  3o7. 

may  be  carried  to  a  neutral  port,  123. 
require  abjudication,  101,  102. 
Prize  Courts,  where  to  be  held,  103. 

jurisdiction  over  prizes  in  neutral  ports,  103,  104. 
Probable  cause  of  seizure,  156,  191,  n.  19. 
Proceedings  in  rem,  359,  1^9, 
Process  in  federal  courts,  342,  and  note. 
Prohibition,  writ  of,  300. 
Property  in  enemy's  country,  56. 

brought  home  aft^r  war  declared,  61. 
of  enemies,  when  prote<*ted.  65. 
in  neutral  vessels,  124. 
liable  to  capture,  73 — ti7. 
its  character  in  transitu,  86. 
on  land,  in  war,  92  &  n.  1. 
contraband,  135^ — 143. 
taken  by  pirates,  184. 

Property  in  conquered  or  ceded  countries,  178. 
Provisions,  when  contraband,  135,  139. 
Puffendorf,  17. 

Ransom  of  captured  property,  104,  106. 
valid  by  law  of  nations,  68,  104. 
unlawful  by  the  English  law,  104. 
bill  is  a  safe  conduct,  105. 
how  enforced  in  Fi-ance,  107.  • 
recapture  of  ransom  bill,  107. 
Recaptures,  112. 

from  pirates,  184.  n.  5. 
Records,  public,  when  transferred  ftom  one  state  to  another,  362,  n.  8. 
Reeve's  History  of  the  law,  308. 
Removal,  power  of,  309—311,  n.  72. 

of  causes  from  state  to  circuit  courts,  303.  n.  36. 
Repeal  of  repealing  act  not  to  revive  the  act  first  repealed, -466,  n.  13. 
Replevin  of  goods  under  federal  process,  410. 
Reports  of  decisions,  480 — 495. 
Representation  in  Congress,  228. 

how  reduced,  229,  n.  9;  230,  n.  11. 
Representatives,  apportionment  of,  rule  of,  changed  by  14th  amendment, 

230  n.  11. 
place  of  choosing,  225,  n.  4. 
to  be  elected  by  districts  composed  of  oontignoiia  territory, 

Ac,  228,  n.  7. 
present  number  of,  230,  n.  12. 
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Repriaal,  marqne  and,  letters  of,  01. 

defined,  61«  n.  8. 
Repadiation  by  states  under  protect ion.of  11th  amendment,  297,  n.  5. 
Reacne  ol  neatral  ships,  157. 
Residence,  how  constituted,  76. 

effect  of  it  in  the  enemy  *»  country,  76—80. 
when  that  effect  ceases,  78. 
Resident  ministers,  39. 
Responm  Prudentum^  590. 
Retaliation  in  war,  93. 

Retrospective  laws,  400,  n.  3;  455,  456,  n.  G. 
Revolt  and  mutiny  at  sea,  363,  note. 
Revolutions  do  not  affect  rights  and  obligations,  25. 
Right  of  passage,  34.  ^ 

of  property  in  things  taken  as  prize,  translation  of,  103,  n.  5. 
Rivers,  navigable,  use  of,  31,  n.  3;  35,  36. 
Roberts*  Treatise,  513. 
Rollers  Abridgment,  509. 
Romans,  their  fecial  laws,  6. 

barbarous  laws  of  war,  6,  8. 
Roman  civil  law.   See  Civil  Lnvo, 
Rale  of  1756,  82—85,  n.  9. 
Rale  of  representation  in  Ck)ngress,  230. 

on  local  law,  34^. 
Rales  of  proceeding  in  Congress,  237,  238. 

of  decision,  state  laws  as,  in  federal  courts,  341,  n.  4. 

Safe  conducts,  162, 182. 

defined,  162,  n.  2. 
Sailing  under  the  enemy's  flag,  85,  128, 130,  n.  1;  131,  n.  12. 
Salvage  on  recapture,  112. 
Sanders'  Treatise,  513. 
Saving  clause  in  a  statute,  462. 
Saunders*^  Reports,  485. 
ikire  facias^  power  to  issue,  300,  n.  24. 
Sea,  jurisdiction  over,  26—31,  n.  1. 
Sea-coast,  jurisdiction,  29,  30. 
Seamen's  wages,  how  reoovei'ed,  379. 
Search,  right  of,  153—157. 
Senate,  U.  S.,  224. 

how  chosen,  225,  226,  n.  5. 
present  nniAberol,  225,  n.  3. 
Set-off  against  U.  S.,  297,  note. 
Shepherd's  Touchstone,  iSOO. 
Shipwrecked  property,  history  of,  13. 
Slave  trade,  191—200 
Solicitor  of  thc^^Treasury,  308,  note. 
Spoliation  of  papers,  157,  158. 
•Store  decisis^  477. 
State  courts.     See  CouriSj  State. 
State,  defined,  189. 
States,  union  of,  201—206. 

not  suable  by  individuals,  297. 

not  to  issue  bills  of  credit,  407. 

or  pass  ex  post  facto,  laws,  406. 

or  control  federal  courts,  400. 

or  impair  contracts,  413. 

or  naturalize,  423. 
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States,  or  tax  national  inKtitntion.«(,  425. 
or  govern  ceded  places,  429. 
or  interfere  with  (xjmnierce,  431,  439. 
State    governments,  concuiTent  legislation,  387. 
judicial  power,  39r>. 
control  over  the  mail  carriers,  411. 
Statham's  Abridgment,  507. 
Statutes,  when  they  take  effect,  454,  n.  2. 

when  pix>spective,  409,  n.  3;  419,  n.  5;  455,  notes  3,  5;  456,  n.  6; 

458,  n.  7. 
rules  of  construction,  460 — 465,  notes, 
public  and  private,  459. 
temporary,  465. 

saving  clauses  and  provisos,  462. 

in  pari  materia,  463.  ^ 

penal.  467. 

rei)eiiling,  afterwards  repealed,  466,  n.  13. 
Bteamboat  monopoly,  history  of,  41^2— 4:W. 
Straits,  &c..  iiationa I  jurisdiction  over,  di.scussed,  31,  n.  1. 
Sugden's  Treatises,  513. 
Supreme  Court,  U.  S.     See  Courts  V.  S. 

of  Dist.  of  Columbia.     See  Ckmri^  Supreme  of  DisL.  of  O^Iurn- 
hia. 
Surrender  of  Aigitives,  36. 

Talbot,  I^rdCh.,  493. 
Taxation,  rules  of,  254—257. 

constitutional  provisions  relating  to,  quoted  and  discussed,  253, 
n.  6. 
Taxation,  U.  S.  claim  paramount,  392 — ^394. 
extent  of  the  power,  394. 

by  the  states,  how  far  restricted,  425,  427,  n.  9,  439. 
Tenure  of  U.*  S.  j  udges,  292. 

of  state  judges.  295. 
of  executive  officers,  309,  310. 
of  office  acts,  their  origin  and  repeal,  311,  n.  72. 
Territories,  U.  S. ,  256,  257,  349.  ;58:{— :^8(>. 

legislative  power  of  Congress  thereto,  383,  note, 
courts  of.     See  Courla,  Territorial. 
pnrchsuse  of  foreign  territory,  259. 
Title  to  Indian  lands,  257. 
Title  to  lands  \V.  of  the  Mississippi,  259. 
Tort.s,  marine,  156,  359,  364. 
Trade  from  the  enemy's  country,  74 — 81. 
Trading  with  the  enemy,  QQ. 
Transfers  in  Iraiisitu  in  war,  86. 

Treaties,  their  influence  on  the  law  of  nations,  12.  ^ 

not  affected  bv  revolutions,  25. 
at  what  time  they  become  operative.  170,  n.  1. 
when  not  abrotcated  by  war,  177,  n.  11. 
of  commerce,  33,  34.  . 

auxiliary,  12,  116. 

for  payment  of  money,  how  fai*  binding  on  Congresa,  287,  n.  R 
Treaties  of  peace,  165—177. 

binding  force  of,  165,  166,  174. 
their  efficacy,  168. 
when  they  take  effect,  169 — 174, 
violation  of  any  articles,  175. 

588 


1 

t 

■I! 


INDEX.  675 

rrhe  pa^rins  refers  to  the  [*]  pagen.  ] 

Treaties  of  may  cede  territory,  166. 
Trent  affair  narrated,  15B,  n.  6. 
Trefipasses  by  federal  ofiTcers,  410. 
Treaty  making  power,  284 — 287. 
Traces  in  war,  159. . 

defined,  159,  n.  1. 
Twelve  tables,  521—526. 

Union  of  U.  States,  history  of,  201—219. 

United  States  priority  as  creditor,  243 — ^248  An.  1. 

not  liable  to  be  sued,  297. 

Territories,  25().  257,  349,  :>«— 386. 

lands  West  of  the  Mississippi,  259. 
Unity  of  the  executive  power,  271. 

Vacancy  in  office  of  President,  278. 
Vattel,  chara^'ter  of  his  work,  18. 
Vaughn's  Reports,  486. 
Vernon's  Reports,  492. 
Vesey,  aenr.,  Reports,  494. 
Vcaey,  jr.,  Reports,  495. 
Vice-President,  276—278. 
Viner's  Abridgment,  510. 
Visitation  and  search  at  sea,  153 — 157. 

Vote,  right  to,  of  citizens  of  U.  S.,  secured  bv  14th  nmendment,  229,  n.  9; 
230,  n.  11. 

Wages  of  Seamen,  where  recoverable,  379. 
War,  just  causes  of,  23,  48,  49. 
extreme  resort,  48. 

offensive,  50. 

defensive,  50,  51,  n.  3.  / 

right  of  declaring,  51,  52. 
•    declaration  of,  51 — 55,  &  n.  5. 

effect  of  a  stat«  of  war,  55,  94. 

destroys  all  commercial  dealing.  66 — 69. 

capture  of  property  in  the  territory,  56 — 61. 

confiscation  of  debts,  62 — 65. 

partnerships  dissolved  by  it,  68. 

withdrawal  from  enemy's  country,  78,  n.  5. 

rights  of  war,  89. 

mitigated,  90-93, 

difference  on  land  and  sea,  91. 

unnecessary  destruction  of  property  unlawful,  91. 

retaliation,  93. 

privateering,  96 — 100. 

prizes,  100—104,  123. 

ransom,  104. 

postliminy,  108. 

neutrals  exempt  fVom,  115 — 121. 

enemy's  property  in  neutral  vessels,  124. 

contraband  i:i5— 143. 

blockade,  143—151. 

right  of  search,  15;*. 

truce,  159—161. 

passport,  162— la'i. 
Waters,  national  jurisdiction  and  ownership  of,  diflrnssed,  31,  n.  1. 
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WiflooDsin  Territory,  385. 

Witnesses  uot  to  he  excluded  on  account  of  color  or  iDierest,  341,  o.  4. 

Women  admitted  to  practice  before  S.  €.  U.  S.,  907,  n.  59. 

WorKis'  Institutes,  512. 

Woolly,  Cardinal,  Loxd  C,  490,  491. 

Wright's  Tenures,  512. 

Year  Books,  480. 
Yelverton's  Reports,  485. 
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L  THE  ARTICLES  OF  CONFEDERATION. 
11.  THE  DECLARATION  OF  INDEPENDENCE. 


I. 

ARTICLES  OP  CONFEDERATION 

And  porpetnal  nnion  between  the  states  of  New  HampshiTey 
Hassachosetts  Bay,  Rhode  Island  and  Providence  Plantations, 
Conneotioat,  New  York,  New  Jeraej,  Pennsylvania,  D^aware, 
Maryland,  Yirginia,  North  Carolina,  South  Carolina,  and  G^eorgia. 

Abticls  L  The  style  of  this  Oontederacy  shall  be,  'Tm  TJnited 
State8  or  America.'* 

Article  II.  Each  state  retains  its  sovereignty,  freedom,  and 
independence,  an^  every  power,  jurisdiction,  and  right,  which  is 
not  by  this  Confederation  expressly  delegated  to  the  United  States 
in  Congress  assembled. 

Article  HI.  The  said  states  hereby  severally  enter  into  a  firm 
leagne  of  friendship  with  each  other,  for  their  common  defence, 
the  security  of  their  liberties,  and  their  mutual  and  general  wel- 
fare; binding  themselves  to  assist  each  other  against  all  force 
offered  to,  or  attacks  made  u^Mm  them,  or  any  of  them,  on  account 
of  religion,  sovereignty,  trade  or  any  other  pretence  whatever. 

Abtioli  IY.  The  better  to  secure  and  perpetuate  mutual  friend* 
ship  and  intercourse  among  the  people  of  the  different  slates  in 
this  Union,  the  free  inhabitants  of  each  of  these  states,  paupers, 
vagabonds,  and  fugitives  from  justice  excepted,  shall  be  entitled 
to  all  privileges  and  immunities  of  free  citizens  in  the  several 
states;  and  the  people  of  each  state  shall  have  free  ingress  and 
regress  to  and  from  any  other  state;  and  shall  enjoy  therein  all 
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the  privileges  of  trade  and  commerce,  snbject  to  the  same  dnties? 
impositions,  and  restrictions  as  the  inhabitants  thereof  respec- 
tively; provided  that  such  restriction  shall  not  extend  so  far  as  to 
prevent  the  removal  of  property  imported  into  any  state  to  any 
other  state,  of  which  the  owner  is  an  inhabitant;  provided  also, 
that  no  imposition  duties  or  restriction  shall  be  laid  by  any  state 
on  the  property  of  the  United  States  or  either  of  them. 

If  any  person  guilty  of,  or  charged  with  treason,  felony,  or 
other  high  misdemeanor,  in  any  state,  shall  flee  from  justice,  and 
be  found  in  any  of  the  United  States,  he  shall,  upon  demand  of 
the  governor  or  executive  power  of  the  state  from  which  he  fled, 
be  delivered  up  and  removed  to  the  state  having  jurisdiction  of 
his  offence. 

Full  faith  and  credit  shall  be  given  in  each  of  these  states  to 
the  records,  acts,  and  judicial  proceedings  of  the  courts  and  magis- 
trates of  every  other  state. 

Article  V.  For  the  more  convenient  management  of  the  gen- 
eral interests  of  the  tJnited  States,  delegates  shall  be  annually  ap- 
pointed in  such  manner  as  the  legislature  of  each  state  shall  direct, 
to  meet  in  Congress  on  the  first  Monday  in  November,  in  every 
year,  with  a  power  reserved  to  each  ^tate  to  recall  its  delegates, 
or  any  of  them,  at  any  time  within  the  year,  and  send  others  in 
their  stead  for  the  remainder  of  the  year. 

No  state  shall  be  represented  in  Congress  by  less  than  two,  nor 
by  more  than  seven  members:  and  no  person  shall  be  capable  of 
being  a  delegate  for  more  than  three  years  in  any  term  of  sis 
years;  nor  shall  any  person,  being  a  delegate,  be  capable  of  hold- 
ing any  office  under  the  United  States,  for  which  he,  or  another 
for  his  benefit,  receives  any  salary,  fees,  or  emolument  of  any 
kind. 

Each  state  shall  maintain  its  own  delegates  in  a  meeting  of  the 
states,  and  while  they  act  as  members  of  the  committee  of  the 
states. 

In  determining  questions  in  the  Unit-ed  States  in  Congress  as- 
sembled, each  state  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  im- 
peached or  questioned  in  any  court  or  place  out  of  Congress;  and 
the  members  of  Congress  shall  be  protected  in  their  persons  from 
arrests  and  imprisonment  during  the  time  of  their  going  to,  and 
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from,  and  attending  6n  Congress,  except  for  treason,  felony,  or 
breach  of  the  peace. 

Abtiolb  YL  No  state,  without  the  consent  of  the  United  States 
in  Congress  assembled,  shall  send  any  embassy  to,  or  receive  any 
embassy  from,  or  enter  into  any  conference,  agreement,  alliance, 
or  treaty  with  any  king,  prince,  or  state;  nor  shall  any  person, 
holding  any  office  of  profit  or  trust  under  the  United  States,  or 
any  of  them,  accept  of  any  present,  emolument,  office,  or  title  of 
any  kind  whatever  from  any  king,  prince,  or  foreign  state;  por 
shall  the  United  States  in  Congress  assembled,  or  any  of  them, 
grant  any  title  of  nobility. 

No  two.  or  more  states  shall  enter  into  any  treaty,  confedera- 
tion, or  alliance  whatever  between  them,  without  the  consent  of 
the  United  States  in  Congress  assembled,  8|>ecifying  accurately 
the  purposes  for  which  the  same  is  to  be  entered  into,  and  how 
long  it  shall  continue. 

No  state  shall  lay  any  imposts  or  duties,  which  may  interfere 
with  any  stipulations  in  treaties  entered  into  by  the  United  States 
ID  Congress  assembled  with  any  king,  prince,  or  state,  in  pursu- 
ance of  any  treaties  already  proposed  by  Congress  to  the  Courts 
of  France  and  Spain. 

No  vessels  of  war  shall  be  kept  up,  in  time  of  peace,  by  any 
state,  except  such  number  only  as  shall  be  deemed  necessary,  by 
t&e  United  States  in  Congress  assembled,  for  the  defence  of  such 
state  or  its  trade;  nor  shall  any  body  of  forces  be  kept  up  by  any 
state,  in  time  of  peace,  except  such  number  only  as,  in  the  judg- 
ment of  the  United  States  in  Congress  assembled,  shall  be  deemed 
requisite  to  garrison  the  forts  necessary  for  the  defence  of  such 
state:  but  every  state  shall  always  keep  up  a  well-regulated  and 
disciplined  militia,  sufficiently  armed  and  accoutred;  and  shall 
provide  and  constantly  have  ready  for  use,  in  public  stores,  a 
due  number  of  field-pieces  and  tents,  and  a  proper  quantity  of 
arms,  ammunition,  and  camp  equipage. 

No  state  shall  engage  in  any  war,  without  the  consent  of  the 
United  States  in  Congress  assembled,  unless  such  state  be  actually 
iuvaded  by  enemies,  or  shall  have  received  certain  advice  of  a 
resolution  being  formed  by  some  nation  of  Indians  to  invade 
such  state,  and  the  danger  is  so  imminent  as  not  to  admit  of  a 
delay  till  the  United  States  in  Congress  assembled  can  be  con  * 
salted;  nor  shalf  any  state  grant  commissions  to  any  ship  or  ves- 
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sels  of  war,  nor  letters  of  marqne  or  reprisal,  exoepi  it  be  after 
a  declaraiioD  of  war  by  the  United  States  in  Congress  assembled; 
and  then  only  against  the  kingdom  or  state,*  and  the  subjects 
thereof,  against  which  war  has  been  so  declared,  and  under  sach 
regulations  as  shall  be  established  by  the  United  States  in  Con- 
gress assembled,  unless  such  state  be  infested  by  pirates,  in  which 
case  vessels  of  war  may  be  fitted  out  for  that  occasion,  and  kept 
so  long  as  the  danger  shall  continue,  or  until  the  United  States 
in  Congress  assembled  shall  determine  otherwise. 

Abticls  YII.  When  land  forces  are  raised  by  any  state  for 
the  common  defence,  all  officers  of  or  under  the  rank  of  colonel 
shall  be  appointed  by  the  legislature  of  each  state  respectively 
by  whom  such  forces  shall  be  raised,  or  in  such  manner  as  such 
•state  shall  direct;  and  all  vacancies  shall  be  filled  up  by  the  state 
which  first  made  the  appointment. 

Article  YIII.  All  charges  of  war,  and  all  other  expenses  that 
shall  be  incurred  for  the  common  defence  or  general  welfare,  and 
allowed  by  the  United  States  in  Congress  assembled,  shall  be  de- 
frayed out  of  a  common  treasury  which  shall  be  supplied  by  the 
several  states  in  proportion  to  the  value  of  all  land  within  each 
state,  granted  to  or  surveyed  for  any  person  as  such  land  and  the 
buildings  and  improvements  thereon  shall  be  estimated,  accord- 
ing to  such  mode  as  the  United  States  in  Congress  assembled 
shall,  from  time  to  time,  direct  and  appoint.  The  taxes  for  pay- 
ing that  proportion  shall  be  laid  and  levied  by  the  authority  and 
direction  of  ihe  legislatures  of  the  several  states,  within  the  time 
agreed  upon  by  the  United  States  in  Congress  assembled. 

Artiole  IX.  The  United  States,  in  Congress  assembled,  shall 
have  the  sole  and  exclusive  right  and  power  of  determining  on 
peace  and  war,  except  in  the  cases  mentioned  in  the  sixth  Article: 
Of  sending  and  receiving  ambassadors:  Entering  into  treaties 
and  alliances,  provided  that  no  treaty  of  commerce  shall  be  made 
whereby  the  legislative  power  of  the  respective  states  shall  be  re- 
strained  from  imposing  such  imposts  and  duties  on  foreigners  as 
their  own  people  are  sutgected  to,  or  from  prohibiting  the  expor- 
tation or  importation  of  any  species  of  goods  or  commodities 
whatever:  Of  establishing  rules  for  deciding,  in  all  oases,  what 
captures  on  land  or  water  shall  be  legal ;  and  in  what  manner  prizes, 
taken  by  land  or  naval  forces  in  the  service  of  the  United  States 
shall  be  divided  or  appropriated:  Of  granting  letters  of  marqne 
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and  reprisal  in  times  of  peace:  Appointing  courts  for  the  trial 
of  piracies  and  felonies  committed  on  the  high  seas;  and  estab- 
lishing courts  for  receiving  and  determining,  finally,  appeals  in 
all  cases  of  captures;  provided  that  no  member  of  Congress  shall 
be  appointed  a  jndge  of  any  of  the  said  courts. 

The  United  States,  in  Congress  assembled,  shall  also  be  the 
last  resort,  on  appeal,  in  all  disputes  and  differences  now  subsist- 
ing, or  that  hereafter  may  arise  between  two  or  more  states  con- 
cerning boundary,  jurisdiction,  or  any  other  cause  whatever; 
which  authority  shall  always  be  exercised  in  the  manner  follow- 
ing: Whenever  the  legislative  or  executive  authority,  or  lawful 
agent  of  any  state,  in  controversy  with  another,  shall  present  a 
petition  to  Congress,  stating  the  matter  in  question,  and  praying 
for  a  hearing,  notice  thereof  shall  be  given,  by  order  of  Congress, 
to  the  legislative  or  executive  authority  of  the  other  state  in  con- 
troversy; and  a  day  assigned  for  the  appearance  of  the  parties  by 
their  lawful  agents,  who  shall  then  be  directed  to  appoint,  by 
joint  consent,  commissioners  or  judges  to  constitute  a  court  for 
hearing  and  determining  the  matter  in  question:  but  if  they  can- 
not agree,  Congress  shall  name  three  persons  out  of  each  of  the 
United  States;  and  from  the  list  of  such  persons  each  party  shall 
alternately  strike  out  one,  the  petitioners  beginning,  until  the 
number  shall  be  reduced  to  thirteep;  and  from  that  number  not 
less  than  seven  nor  more  than  nine  names,  as  Congress  shall  di- 
rect, shall,  in  the  presence  of  Congress,  be  drawn  ont  by  lot;  and 
the  persons  whose  names  shall  be  so  drawn,  or  any  five  of  them, 
shall  be  commissioners  or  judges  to  hear  and  finally  determine 
the  controversy,  so  always  as  a  major  part  of  the  judges,  who 
shall  hear  the  cause,  shall  agree  in  the  determination.  And  if 
either  party  shall  neglect  to  attend  at  the  day  appointed,  without 
showing  reasons  which  Congress  shall  judge  sufficient,  or  being 
present  shall  refuse  to  strike,  the  Congress  shall  proceed  to  nomi- 
nate three  persons  out  of  each  state,  and  the  secretary  of  Con- 
gress shall  strike  in  behalf  of  such  party  absent  or  refusing;  and 
the  judgment  and  sentence  of  the  court,  to  be  appointed  in  the 
manner  before  prescribed,  shall  be  final  and  conclusive.  And  if 
any  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such 
court,  or  to  appear,  or  defend  their  claim  or  cause,  the  court  shall 
nevertheless  proceed  to  pronounce  sentence  or  judgment,  which 
shall  in  like  manner  be  final  and  decisive;   the  judgment  or  sen- 
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tence'and  other  proceedings  being,  in  either  case,  transmitted  to 
Congress  and  lodged  among  the  Acts  of  Congress  for  the  secaritj 
of  the  partins  concerned:  Provided  that  every  commissioner,  be- 
fore he  sits  in  judgment,  shall  take  an  oath,  to  be  administered 
by  one  of  the  judges  of  the  supreme  or  superior  court  of  the  state 
where  the  cause  shall  be  tried,  "  Well  and  truly  to  hear  and  de- 
termine' the  matter  in  question,  according  to  the  best  of  his  judg- 
ment, without  favor,  affection,  or  hope  of  reward:"  Provided 
also,  that  no  state  shall  be  deprived  of  territory  for  the  benefit  of 
the  United  States. 

All  controversies  concerning  the  private  right  of  soil  claimed 
under  different  grants  of  two  or  more  states,  whose  jurisdictions, 
as  they  may  respect  such  lands  and  the  states  which  passed  such 
grants,  are  adjusted,  the  said  graiits,  or  either  of  them,  being  at 
the  same  time  claimed  to  have  originated  antecedent  to  such  set- 
tlement of  jurisdiction,  shall,  on  the  petition  of  either  party  to 
the  Congress  of  the  United  States,  be  finally  determined,  as  near 
as  may  be,  in  the  same  manner  as  is  before  prescribed  for  decid- 
ing disputes  respecting  territorial  jurisdiction  between  difPerent 
states. 

The  United  States,  in  Congress  assembled,  shall  also  have  the 
sole  and  exclusive  right  and  power  of  regulating  the  alloy  and 
value  of  coin  struck  by  their  own  authority,  or  by  that  of  the  re- 
spective states:  Fixing  the  standard  of  weights  and  measures 
throughont  the  United  States:  Regulating  the  trade  and  manag- 
ing all  affairs  with  the  Indians,  not  members  of  any  of  the  states; 
provided  that  the  legislative  right  of  any  state  within  its  own 
limits  be  not  infringed  or  violated:  Establishing  and  regulating 
post-offices,  from  one  state  to  another,  throughout  all  the  United 
States,  and  exacting  such  postage  on  the  papers  passing  through 
the  same  as  may  be  requisite  to  defray  the  expenses  of  the  said 
office:  Appointing  all  officers  of  the  land  forces  in  the  service  of 
the  United  States,  excepting  regimental  officers:  Appointing  all 
the  officers  of  the  naval  forces,  and  commissioning  all  officers 
whatever  in  the  service  of  the  United  States:  Making  rules  for 
the  government  and  regulation  of  the  land  and  naval  forces,  and 
directing  their  operations. 

The  United  States,  in  Congress  aSssembled,  shall  have  authority 
to  appoint  a  committee,  to  sit  in  the  recess  of  Congress,  to  be  de- 
nominated A  COMMITTEE  OF  THE  STATES,  and  to  cousist  of  oue  dele- 
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gate  from  each  state,  and  to  appoint  such  other  committees  and 
civil  officers  as  may  be  necessary  for  managing  the  general  affairs 
of  the  United  States  under  their  direction:  To  appoint  one  of  their 
number  to  preside;  provided  that  no  person  be  allowed  to  serve 
in  the  office  of  president  more  than  one  year  in  any  term  of  three 
years:  To  ascertain  the  necessary  sums  of  money  to  be  raised  for 
the  service  of  the  United  States,  and  to  appropriate  and  apply 
the  same  for  defraying  the  public  expenses:  To  borrow  money  or 
emit  bills  on  the  credit  of  the  United  States,  transmitting  every 
half  year  to  the  respective  states  an  account  of  the  sums  of  money 
so  borrowed  or  emitted:  To  build  and  equip  a  navy:  To  agree 
upon  the  number  of  land  forces,  and  to  make  requisitions  from 
each  state  for  its  quota,  in  proportion  to  the  number  of  white  in- 
habitants in  such  state,  which  requisition  shall  be  binding;  and 
thereupon  the  legislature  of  each  state  shall  appoint  the  regi- 
mental officers,  raise  the  men,  and  clothe,  arm,  and  equip  them, 
i9  a  soldierlike  manner,  at  the  expense  of  the  United  States;  and 
the  officers  and  men  so  clothed,  armed,  and  equipped,  shall  march 
to  the  place  appointed,  and  within  the  time  agreed  on  by  the 
United  States  in  Congress  assembled:  but  if  the  United  States,  in 
Congress  assembled,  shall,  on  consideration  of  circumstances, 
judge  proper  that  any  state  should  not  raise  men,  or  should  raise 
a  smaller  number  than  its  quota,  and  that  any  other  state  should 
raise  a  greater  number  of  men  that  its  quota  thereof,  such  extra 
Bumber  shall  be  raised,  officered,  clothed,  armed,  and  equipped 
in  the  same  manner  as  the  quota  of  such  state;  unless  the  legis- 
lature of  such  state  shall  judge  that  such  extra  number  cannot  be 
safely  spared  out  of  the  same;  in  which  case  they  shall  raise,  of- 
ficer, clothe,  arm,  and  equip  as  many  of  such  extra  number  as 
they  judge  can  be  safely  spared:  and  the  officers  and  men  so 
clothed,  armed,  and  equipped,  shall  march  to  the  place  appointed, 
and  within  the  time  agreed  on  by  the  United  States -in  Congress 
assembled. 

The  United  States,  in  Congress  assembled,  shall  never  engage 
in  a  war;  nor  grant  letters  of  marque  and  reprisal  in  time  of 
peace;  nor  enter  into  any  treaties  or  alliances;  nor  coin  money; 
nor  regulate  the  value  thereof;  nor  ascertain  the  sums  and  ex- 
penses necessary  for  the  defence  and  welfare  of  the  United 
States,  or  any  of  them;  nor  emit  bills;  nor  borrow  money  on  the 
credit  of  the  United  States;  nor  appropriate  money;   nor  agree 
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apoa  the  number  of  vessels  of  war  to  be  btillt  or  parchi»ed,  or 
the  namber  of  laad  or  sea  forces  to  be  raised;  nor  appoint  a 
Oomoiander-in-Gliief  of  the  army  or  navy;  anless  nine  states 
assent  to  tbe  same;  nor  shall  a  question  on  any  other  pointy  ex- 
cept for  adjourning  from  day  to  day,  be  determined,  anless  by 
the  votes  of  a  majority  of  the  United  States  in  Crongress  as- 
sembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjoom 
to  any  time  within  the  year,  and  to  any  place  within  the  United 
States,  so  that  no  period  of  adjournment  be  for  a  longer  dura tion 
than  the  space  of  six  months;  and  shall  publish  the  Journal  of 
their  proceedings  monthly,  except  such  parts  thereof  relating  to 
treaties,  alliances,  or  military  operations,  as  in  their  judgment  re- 
quire secrecy ;  and  the  yeas  and  nays  of  the  delegates  of  each 
state  on  any  question  shall  be  entered  on  the  Journal,  when  it  is 
desired  by  any  delegate;  and  the  delegates  of  a  state,  or  any  of 
them,  at  his  or  their  request  shall  be  furnished  with  a  transcript 
of  the  said  Journal,  except  such  parts  a^  are  above  excepted,  to 
lay  before  the  legislatures  of  the  several  states. 

Article  X.  The  committee  of  the  states,  or  any  nine  of  them, 
shall  be  authorized  to  execute,  in  the  recess  of  Congress,  such  of 
the  powers  of  Congress  as  the  United  States  in  Congress  assem- 
bled, by  the  consent  of  nine  states,  shall  from  time  to  timethink 
expedient  to  vest  them  with;  provided  that  no  power  be  delegated 
to  the  said  committee,  for  the  exercise  of  which,  by  the  Articles 
of  Confederation,  the  voice  of  nine  states  in  the  Congress  of  the 
United  States  assembled  is  requisite. 

Article  XI.  Canada,  acceding  to  this  Confederation,  and  join- 
ing in  the  measures  of  the  United  States,  shall  be  admitted  into, 
and  entitled  to  all  the  advantages  of  this  Union;  but  no  other 
colony  shall  be  admitted  into  the  same,  unless  such  admission  be 
agreed  to  by  nine  states. 

Article  XXL  All  bills  of  credit  emitted,  moneys  borrowed, 
and  debts  contracted  by,  or  under  the  authority  of  Congress,  be- 
fore the  assembling  of  the  United  States,  in  pursuance  of  the 
present  Confederation,  shall  be  deemed  and  considered  as  a 
charge  against  the  United  States,  for  payment  and  satisfaction 
whereof  the  said  United  States,  and  the  public  faith,  are  hereby 
solemnly  pledged. 

Article  XIII.     Every  state  shall  abide  by  the  determinations 
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of  the  United  States  in  Congress  assembled,  on  all  qnestions 
which  hy  this  Confederation  are  submitted  to  theoL  And  tbe 
Articles  of  this  Confederation  shall  be  inviolably  observed  by 
every  state;  and  the  Union  shall  be  perpetual.  Nor  shall  any  al- 
teration at  any  time  hereafter  be  made  in  any  of  ihem,  unless  such 
alteration  be  agreed  to  in  a  Congress  of  the  United  states,  and 
be  afterwards  confirmed  by  the  legislatures  of  every  state. 

And  whereasy  it  hath  pleased  the  Great  Governor  of  tbe  world 
to  incline  the  hearts  of  the  legislatures  we  respectively  represent 
in  Congress,  to  approve  of,  and  to  authorize  us  to  ratify  the  said 
Articles  of  Confederation  and  perpetual  Union:  Know  ye  that  we 
the  undersigned  delegates,  by  virtue  of  the  power  and  authority 
to  us  given  for  that  purpose,  do  by  these  presents,  in  the  name 
and  in  behalf  of  our  respective  constitn tents,  fully  and  entirely 
ratify  and  confirm  each  and  every  of  the  said  Articles  of  Con- 
federation and  perpetual  Union,  and  all  and  singular  the  matters 
and  things  therein  contained.  And  we  do  further  solemnly  plight 
and  engage  the  faith  of  our  respective  constituents,  that  they  shall 
abide  by  the  determinations  of  the  United  States  in  Congress  as- 
sembled, on  all  questions,  which  by  the  said  Confederation  are 
submitted  to  them;  and  that  the  articles  thereof  shall  be  inviol 
ably  observed  by  the  states  we  respectively  represent;  and  that 
the  Union  shall  be  perpetual.  It  witness  whereof  we  have  here- 
unto set  our  hands  in  Congress.  Done  at  Philadelphia,  in  the 
State  of  Pennsylvania,  the  9th  day  of  July,  in*  the  year  of  our 
Lord  1778,  and  in  the  8d  ^ear  of  the  Independence  of  An^erica. 


In  Convention,  Mondat,  September,  17,  1787. 

Present:  The  States  of  New  Hampshire,  Massachusetts,  Con- 
necticut, Mr.  Hamilton  from  New  York,  New  Jersey,  Pennsyl- 
vania, Delaware,  Maryland,  Virginia,  North  Carolina,  South 
Carolina,  and  Georgia. 

Resoltjedj  That  the  preceding  Constitution  be  laid  before  the 
United  States  in  Congress  assembled,  and  that  it  is  the  opinion 
of  this  convention  that  it  should  afterwards  be  submitted  to  a 
Convention  of  delegates,  chosen  in  each  state  by  the  people  there- 
of, under  the  recommendation  of  its  legislature,  for  their  assent 
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and  ratificaiioii;  and  that  each  convention,  assenting  to  and  rati' 
fying  the  sanie^  should  give  notice  thereof,  to  the  United  Statm 
in  Congress  assembled. 

Resoltjedy  That  it  is  the  opinion  of  this  Convention,  that  as  soon 
as  the  conventions  of  nine  states  shall  have  ratified  this  Constitu- 
tion, the  United  States  in  Congress  assembled  should  fix  a  day  on 
which  electors  should  be  appointed  by  the  states  which  shall  have 
ratified  the  same,  and  a  day  on  which  the  electors  should  assemble 
to  vote  for  the  President,  and  the  time  and  place  for  commencing 
proceedings  under  this  Constitution.     That  after  such  publication 
the  electors  should  be  apf>ointed,  and  the  Senators  and  Repre- 
sentatives elected;  that  the  electors  should  meet  on  the  day  fixed 
for  the  election  of  the  President,  and  should  transmit  their  votes 
certified,  signed,  sealed,  and  directed  as  the  Constitution  reqaires, 
to  the  Secretary  of  the  United  States  in  Congress  assembled;  that 
the  Senators  and  Representatives  should  convene  at  the  time  and 
place  assigned;  that  the  Senators  should  appoint  a  president  of 
the  Senate,  for  the  sole  purpose  of  receiving,  opening,  and  count- 
ing the  votes  for  President;  and  that,  after  he  shall  be  chosen,  the 
Congress,  together  with  the  President,  should,  without  delay,  pro- 
ceed to  execute  this  Constitution. 

By  the  unanimous  order  of  the  Convention. 

GEORGE  WASHINGTON,  President 

William  Jaoksom,  Secretary. 


In  Convention,  September  17,  1787. 

Sir:  We  have  now  the  honor  to  submit  to  the  consideration  of 
the  United  States  in  Congress  assembled,  that  Constitution  which 
has  appeared  to  us  the  most  advisabla 

The  friends  of  our  country  have  long  seen  and  desired  that  the 
power  of  making  war,  peace,  and  treaties,  that  of  levying  money 
and  regulating  commerce,  and  the  correspondent  executive  and 
judicial  authorities,  should  be  fully  and  effectually  vested  in  the 
General  Government  of  the  Union;  but  the  impropriety  of  dele- 
gating such  extensive  trust  to  one  body  of  men  is  evident:  henoe 
results  the  necessity  of  a  different  organization. 

It  is  obviously  impracticable,  in  the  Federal  Government  of 
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these  States,  to  secure  all  rights  of  independent  sovereignty  to 
each,  and  yet  provide  for  the  interest  and  safety  of  all.  Indi- 
viduals entering  into  society  mnst  give  np  a  share  of  liberty  to 
preserve  the  rest.  The  magnitude  of  the  sacrifice  must  depend 
as  well  on  situation  and  circumstance  as  on  the  object  to  ^be  ob- 
tained. It  is  at  all  times  difficult  to  draw  with  precision  the  line 
between  those  rights  which  must  be  surrendered  and  those  which 
may  be  reserved;  and  on  the  present  occasion  this  difficulty  was 
increased  by  a  difference  among  the  several  states  as  to  their  sit- 
uation, extent,  habits,  and  particular  interests. 

In  all  our  deliberations  on  this  subject,  we  kept  steadily  in  our 
view  that  which  appears  to  us  the  greatest  interest  of  every  true 
American — the  consolidation  of  our  Union — in  which  is  involved 
our  prosperity,  felicity,  safety,  perhaps  our  national  existence. 
This  important  consideration,  seriously^  and  deeply  impressed  on 
our  minds,  led  each  state  in  the  Convention  to  be  less  rigid  on 
points  of  inferior  magnitude  than  might  have  been  otherwise  ex- 
pected: and  thus  the  Conetitution  which  we  now  present  is  the 
result  of  a  spirit  of  amity,  and  of  that  mutual  deference  and  con- 
cession which  the  peculiarity  of  our  political  situation  rendered 
indispensable. 

That  it  will  meet  the  full  and  entire  approbation  of  every  state, 
is  not,  perhaps,  to  be  expected;  but  each  wiH  doubtless  consider 
tiiat,  had  her  interests  been  aJone  consulted,  the  consequences 
might  have  been  particularly  disagreeable  or  injurious  to  others; 
that  it  is  liable  to  as  few  exceptions  as  could  reasonably  have  been 
expected,  we  hope  and  believe;  that  it  may  promote  the  lasting 
welfare  of  that  country  so  dear  to  us  all,  and  secure  her  freedom 
and  happiness,  is  our  most  ardent  wish. 

With  great  respect,  we  have  the  honor  to  be,  sir,  your  excel- 
lency's most  obedient,  humble  servants. 

By  unanimous  order  of  the  Convention. 

GEORGE  WASHINGTON,  President 

His  Excellency  the  Fbesidskt  of  Conobesb. 
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11. 

A  DECLARATION  BY  THE   REPRESENTATIVES  OF   THE  UNITED 
STATES  OF  AMERICA,  IN  CONGRESS  ASSEMBLED. 

When,  in  the  coarse  of  haman  eveDts,  it  becomes  necessarj  for 
one  people  to  dissolve  the  political  bands  which  have  connected 
them  with  another,  and  to  assume,  among  the  powers  of  the 
earth,  the  separate  and  equal  station  to  which  the  laws  of  natnre 
and  of  nature's  God  entitle  them,  a  decent  respect  to  the  opinions 
of  mankind  requires  that  they  should  declare  the  causes  which 
impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created 
equal  ;  that  they  are  endowed  by  their  creator  with  certain  un- 
alienable rights;  that  among  these,  are  life,  liberty,  and  the  pur- 
suit of  happiness.     That,  to  secure  th^e  rights,  governments  are 
instituted  among  men,  deriving  their  just  powers  from  the  con- 
sent of  the  governed;  that,  whenever  any  form  of  government  be- 
comes destructive  of  these  ends,  it  is  the  right  of  the  people  to 
alter  or  to  abolish  it,  and  to  institute  a  new  government,  laying 
its  foundation  on  such  principles,  and  organizing  its  powers  in 
such  form,  as  to  them  shall  seem  most  likely  to  effect  their  safety 
and  happiness.     Prudence,  indeed,  will  dictate  that  goverments 
long  established,  should  not  be  changed  for  light  and  transient 
causes;  and,  accordingly,  all  experience  hath  shown,  that  man- 
kind are  more  disposed  to  suffer,  while  evils  are  snfferable,  than 
to  right  themselves  by  abolishing  the  forms  to  which  they  are  ac- 
customed.    But,  when  •  a  long  train  of  abuses  and  usurpations, 
pursuing  invariably  the  same  object,  evinces  a  design  to  reduce 
them  under  absolute  despotism,  it  is  their  right,  it  is  their  duty, 
to  throw  off  such  goverment,  and  to  provide  new  guards  for  their 
future  security.     Such  has  been  the  patient  sufferance  of  these 
colonies,  and  such  is  now  the  necessity  which  constrains  them  to 
alter  their  former  systems'  of  government     The  history  of  the 
present  king  of  Great  Britain  is  a  history  of  repeated  injuries 
and  usurpations,  all  having,  in  direct  object,  the  establishment  of 
an  absolute  tyranny  over  these  States.     To  prove  this,  let  facts  be        ^ 
submitted  to  a  candid  world  : 
602 


INDEPENDENCE.  689 

He  has  refused  his  assent  to  laws  the  most  wholesome  aod  nec- 
essary for  the  pablic  good.  ^ 

He  has  forbidden  his  govemors  to  pass  laws  of  immediate  and 
pressing  importancei  nnless  suspended  in  their  operation  till  his 
assent  should  be  obtained;  and^  when  so  suspended,  he  has  utterly 
neglected  to  attend  to  them. 

He  has  refused  to  pass  other  laws  for  the  accommodation  of 
large  districts  of  people,  unless  those  people  would  relinquish  the 
right  of  representation  in  the  legislature;  a  right  inestimable  to 
them,  and  formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  un- 
comfortable, and  distant  from  the  depository  of  their  public 
records,  for  the  sole  purpose  of  fatiguing  them  into  compliance 
with  his  measures. 

He  has  dissolved  representative  houses  repeatedly,  for  oppos- 
ing, with  manly  firmness,  his  invasions  on  the  rights  of  the 
people. 

He  has  refused,  for  a  long  time  after  such  dissolutions,  to  cause 
others  to  be  elected ;  whereby  the  legislative  powers,  incapable  of 
annihilation,  have  returned  to  the  people  at  large  for  their  exer- 
cise; the  State  remaining,  in  the  meantime,  exposed  to  all  the 
danger  of  invasion  from  without,  and  convulsions  within. 

He  has  endeavored  to  prevent  the  population  of  these  States;  for 
that  purpose,  obstructing  the  laws  for  naturalization  of  foreigners; 
refusing  to  pass  others  to  encourage  their  migration  hither,  and 
raising  the  conditions  of  new  appropriations  of  lands. 

He  has  obstructed  the  administration  of  justice  by  refusing  his 
assent  to  laws  for  establishing  judiciary  powers. 

He  has  made  judges  dependent  on  his  will  alone,  for  the  tenure 
of  their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent  hither  swarms 
of  officers  to  harass  our  people,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  standing  arnu'es  with- 
out the  consent  of  our  legislature. 

He  has  affected  to  render  the  military  independent  of,  and 
superior  to,  the  civil  power. 

He  has  combined,  with  others,  to  subject  us  to  a  jurisdiction 
foreign  to  our  constitution,  and  unacknowledged  by  our  laws; 
giving  his  assent  to  their  acts  of  pretended  legislation: 

For  quartering  large  bodies  of  armed  troops  among  us: 
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For  protecting  them,  by  a  mock  trial,  from  ponishmeDty  for  any 
murders  which  they  should  commit  on  the  inhabitants  of  these 
States: 

For  cutting  off  our  trade  with  all  parts  of  the  world: 

For  imposing  taxes  on  us  without  our  consent: 

For  depriving  us,  in  many  cases,  of  the  benefits  of  trial  by 
jury: 

For  transporting  us  beyond  seas  to  be  tried  for  pretended 
offences: 

For  abolishing  the  free  system  of  English  laws  in  a  neighboring 
province,  establishing  therein  an  arbitrary  government,  and  en- 
larging  its  boundaries,  so  as  to  render  it  at  once  an  example  and 
fit  instrument  for  introducing  the  same  absolute  rule  into  these 
colonies: 

For  taking  away  our  charters,  abolishing  our  most  valuable 
laws,  and  altering,  fundamentally,  the  powers  of  our  govern- 
ments: 

For  suspending  our  own  legislatures,  and  declaring  themselTes 
invested  with  f>ower  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicted  government  here,  by  declaring  us  out  of  bis 
protection,  and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts,  burnt  our  towns, 
and  destroyed  the  lives  of  our  {>eople. 

He  is,  at  this  time,  transporting  large  armies  of  foreign  mer- 
cenaries to  complete  the  work  of  death,  desolation,  and  tyranny, 
already  begun,  with  circumstances  of  cruelty  and  perfidy  scarcely 
paralleled  in  the  most  barbarous  ages,  and  totally  unworthy  the 
head  of  a  civilized  nation. 

He  has  constrained  our  fellow-citizens,  taken  captive  on  the 
high  seas,  to  bear  arms  against  their  country,  to  become  the  exe- 
cutioners of  their  friends  and  brethren,  or  to  fall  themselves  by 
their  hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  en- 
deavored to  bring  on  the  inhabitants  of  our  frontiers,  the  merci- 
less Indian  savages,  whose  known  rule  of  warfare  is  an  undis- 
tinguished destruction,  of  all  ages,  sexes,  and  conditions. 

In  every  stage  of  these  oppressions,  we  have  petitioned  for  re- 
dress, in  the  most  humble  terms;  our  repeated  petitions  have 
been  answered  only  by  repeat<ed  injury.     A  prince,  whose  char- 
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aoier  is  thus  marked  by  every  act  which  may  define  a  tyrant,  is 
unfit  to  be  the  roler  of  a  free  people. 

Nor  have  we  been  wanting  in  attention  to  oar  British  brethren. 

We  have  warned  them,  from  time  to  time,  of  attempts  made 
by  thfeir  legislature  to  extend  an  unwarrantable  jurisdictiou  over 
us.  We  have  reminded  them  of  the  circumstances  of  our  emi- 
gration  and  settlement  here.  We  have  appealed  to  their  native 
justice  and  magnanimity,  and  we  have  conjured  them,  by  the  ties 
of  our  common  kindred,  to  disavow  these  usurpations,  which 
would  inevitably  interrupt  our  connections  and  correspondence. 
They,  too,  have  been  deaf  to  the  voice  of  justice  and  consan  . 
gainity.  We  must,  therefore,  acquiesce  in  the  necessity  which 
denounces  our  separation,  and  hold  them  as  we  hold  the  rest  of 
mankind,  enemies  in  war,  in  peace,  friends. 

We,  therefore,  the  representatives  of  the  United  States  of 
AuERioA,in  Genebal  Gonqress  assembled,appealing  to  the  tiupreme 
Judge  of  the  world  for  the  rectitude  of  our  intentions,  do,  in  the 
name,  and  by  the  authority  of  the  good  people  of  these  colonies, 
solemnly,  publish  and  decide.  That  these  United  Colonies  are, 
and  of  right  ought  to  be,  free  and  independent  States ;  that  they 
are  absolved  *  from  all  allegiance  to  the  British  crown,  and  that 
all  political  connection  between  them  and  the  State  of  Great 
Britain,  is,  and  ought  to  be,  totally  dissolved;  and  that,  as  fbee 
AND  independent  STATES,  they  have  full  power  to  levy  war,  con- 
clade  peace,  contract  alliances,  establish  commerce,  and  to  do  all 
other  acts  and  things  which  independent  states  may  of  right  do. 
And,  for  the  support  of  this  declaration,  with  a  firm  reliance  on 
the  protection  of  DIVINE  PROVTDBNCE,  we  mutually  pledge 
to  each  other,  our  lives,  our  fortunes,  and  our  sacred  honour. 

JOHN  HANCOCK. 


New  Hampshire,  Massachusetts  Bay. 

JosiAH  Babtlett,  Samttel  Adams, 

WiiiLiAM  Whippel,  John  Adams, 

Matthew  Thobnton..  Bobebt  Tbeat  Paine, 

Elbbidqe  Gebbt. 
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Rhode  Island. 
Stephen  Hopkins, 

William  Ellsbt. 

Connecticut 

KooER  Sherman, 
Samuel  Huntinoton, 
William  Williams, 
Oliver  Wolcott, 

Neto  York. 

William  Flotd, 
Philip  Litinoston, 
Francis  Lewis, 
Lewis  Mobbis, 

Neio  Jersey. 

KlGHABD  StOOKTON, 

John  Witherspoon, 
Fbancis  Hopeinsoh, 
John  Habt, 
Abraham  Clark. 

Pennsylvania. 

Robert  Morris, 
Benjamin  Bush, 
Benjamin  Franklin, 
John  Mobton, 
Geoboe  Olymbb, 
Jambs  Smith, 
Geoboe  Tatlob, 
James  Wilson, 
Geobge  Boss. 


Delauxire. 
Cjssah  Bodnet, 

Geobqe  Beed, 

Thomas  M'Eean, 

Mai'yland. 

Samuel  Chase, 
William  Page, 
Thomas  Stone, 
Chables  Cabboll,  of  Carroltoo. 

Virginia. 

Georob  Wttbe, 
Bighard  Henrt  Lee, 
Th;oma8  Jefferson, 
Benjamin  Habbison, 
Thomas  Nelson,  Jb., 
Fbancis  Liqhtfout  Lex, 
Oai^teb  Bbaxton. 

North  Carolma. 

WiiLiAM  Hoopbb, 
Joseph  Hewes, 
John  Penn. 

South  Carolina. 

Edwabd  Butledoe, 
Thomas  Haywabd,  Jb., 
Thomas  Ltnob,  Jr., 
Abthub  Middleton, 

Georgia. 

Button  Gwinnett. 
Ltman  Hall, 
Geo.  Walton, 
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CONSTITUTION  OF  THE  UNITED  SPATES  OP  AMERICA 


We,  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  Union,  establish  justice,  insure  domestic  tranquillity,  pro 
vide  for  the  common  defence,  promote  the  general  welfare,  and 
secure  the  blessings  of  liberty  to  ourselves  and  our  posterity,  do 
ordain  and  establish  this  Constitution  for  the  United  States  of 
America. 

ABTIOLE    I. 

Section  1. — 1.  AU  legislative  powers  herein  granted  shall  be 
vested  in  a  Con^^ss  of  the  United  States,  which  shall  consist  of 
a  Senate  and  House  of  Representatives. 

Section  2. — 1.  The  House  of  Kepresentatives  shall  be  composed 
of  members  chosen  every  second  year  by  the  people  of  the  several 
states,  and  the  electors  in  each  state  shall  have  the  qualifications 
requisite  for  electors  of  the  mosib  numerous  branch  of  the  state 
legislatura 

2.  No  person  shall  be  a  representative  who  shall  not  have  at- 
tained to  the  age  of  twenty-five  years,  and  been  seven  years  a 
citizen  of  the  United  States,  and  who  shall  not,  when  elected,  be 
an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 

8.  Bepresentatives  and  direct  taxes  shall  be  apportioned  among 
the  several  states  which  may  be  included  within  this  Union,  ac- 
cording to  their  respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  persons,  including  those 
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bo  and  to  service  for  a  term  of  years,  and  excluding  Indians  not 
taxed,  thre&^fifths  of  all  other  persons.  The  actual  enumeration 
shall  be  made  within  three  years  after  the  first  meeting  of  the 
Congress  of  the  United  States,  and  within  every  subsequent  term 
of  ten  years,  in  such  manner  as  they  shall  by  law  direct  The 
number  of  Representatives  shall  not  exceed  one  for  every  thirty 
thousand,  but  each  state  shall  have  at  least  one  Representative; 
and,  until  such  enumeration  shall  be  made,  the  state  of  New 
Hampshire  shall  be  entitled  to  choose  three,  Massachusetts  eight, 
Rhode  Island  and  Providence  Plantations  one,  Connecticat  five, 
New  York  six.  New  Jersey  four,  Pennsylvania  eight,  Delaware 
one,  Maryland  six,  Virginia  ten,  North  Carolina  five,  South  Caro- 
lina five,  and  Georgia  three. 

4.  When  vacancies  haj^pen  in  the  representation  from  anv 
state,  the  executive  authority  thereof  shall  issue  writs  of  election 
to  fill  such  vacancies. 

5.  The  House  of  Representatives  shall  choose  their  Speaker 
and  other  officers;  and  shall  have  the  sole  power  of  impeach- 
ment 

Section  3. — 1.  The  Senate  pf  the  United  States,  shall  be  com- 
posed of  two  Senators  from  each  state,  chosen  by  the  legislature 
thereof,  for  six  years;  and  each  Senator  shall  have  one  vote. 

2.  Immediately  after  they  shall  be  assembled  in  conseqaenoe 
of  the  first  election,  they  shall  be  divided,  as  equally  as  may  be, 
into  three  classes.  The  seats  of  the  Senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year;  of  the  sec- 
ond class,  at  the  expiration  of  the  fourth  year;  and  of  the  third 
class,  at  the  expiration  of  the  sixth  year;  so  that  one-third  mar 
be  chosen  every  second  year;  and  if  vacancies  happen  by  resigna- 
tion, or  otherwise,  during  the  recess  of  the  legislature  of  anj 
state,  the  executive  thereof  may  make  temporary  appointments 
until  the  next  meeting  of  the  legislature,  which  shall  then  fill 
such  vacancies. 

8.  No  person  shall  be  a  Senator  who  shall  not  have  attained 
to  the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant 
of  that  state  for  which  he  shall  be  chosen. 

4.  The  Vice-President  of  the  United  States  shall  be  president 
of  the  Senate,  but  shall  have  no  vote,  unless  they  be  equally  di- 
vided. 
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5.  The  Senate  shall  choose  their  other  officers^  i^nd  al90  a  presi- 
dent pro  tempore,  in  the  absence  of  the  Yice-President,  or  when 
he  shall  exercise  the  office  of  President  of  the  United  States. 

6.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
Wiien  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirma- 
tion.  When  the  President  of  the  United  States  is  tried,  the 
Chief  Justice  shall  preside;  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members  present. 

7.  Judgment  in  cases  of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and  enjoy 
any  office  of  honor,  trust,  or  profit,  und^  the  United  States;  buii 
the  party  convicted  shall,  nevertheless,  be  liable  and  subject  to 
indictment,  trial,  judgment,  and  punishment,  according  to  law. 

Section  4. — 1.  The  times,  places,  and  manner,  of  holding  elec- 
tions for  Senators  and  Representatives,  shall  be  prescribed  in 
each  state  by  the  legislature  thereof :  but  the  Congress  may  at 
any  time,  by  law,  make  or  alter  such  regulations,  except  as  to  the 
places  of  choosing  Senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  grst  Monday  in  December,  unless 
they  shall  by  law  appoint  a  different  day. 

Section  5. — 1.  Each  House  shall  be  the  judge  of  the  elections, 
retarns,  and  qualifications  of  its  own  members,  and  a  majority  of 
each  shall  constitute  a  quorum  to  do  business;  but  a  smaller  num- 
ber may  adjourn  from  day  to  day,  and  may  be  authorized  to  com- 
pel the  attendance  of  absent  members,  in  such  manner,  and  under 
such  penalties,  as  each  House  may  provide. 

2.  £ach  House  may  determine  the  rules  of  its  proceedings, 
punish  its  members  for  disorderly  behavior,  and,  with  the  con- 
currence of  two- thirds,  expel  a  member. 

8.  Each  House  shall  keep  a  journal  of  its  proceedings,  and, 
frooi  time  to  time,  publish  the  same,  excepting  such  parts  as  may, 
in  their  judgment,  require  secrecy;  and  the  yeas  and  nays  of  the 
menabers  of 'either  House,  on  any  question^  shall,  at  the  desire  of 
one-fifth  of  those  present,  be  entered  on  the  journal. 

4.  Neither  House,  during  the  session  of  Congress,  shall,  without 
the  consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to 
any  other  place  than  that  in  which  the  two  Houses  shall  be  sit- 
ting. 

Section  6. — 1.  The  Senators  and  Representatives  shall  receive 
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a  compensation  for  their  services,  to  be  ascertained  bj  law,  and 
paid  out  of  the  treasury  of  the  United  States.  They  shall,  in  all 
cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privi- 
leged  from  arrest  daring  their,  attendance  at  the  session  of  their 
respective  Houses,  and  in  going  to,  And  returning  from,  the  same; 
aud  for  any  speech  or  debate  in  either  House,  they  shall  not  be 
questioned  in  any  other  placa 

_  ■  

2.  No  Senator  or  Representative  shall,  daring  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  office  under  the 
authority  of  the  United  States,  which  shall  have  been  created,  or 
the  emoluments  whereof  shall  have  been  increased  during  such 
time;  and  no  person,  holding  any  office  under  the  United  States, 
shall  be  a  member  of  either  House  during  his  continuance  in  of- 
fice. 

Sbotion  7. — 1.  All  bills  for  raising  revenue  shall  originate  in 
the  House  of  Representatives;  but  the  Senate  may  propose  or 
concur  with  amendments  as  on  other  bills. 

2.  Every  bill,  which  shall  have  passed  the  House  of  RepreseD- 
tatives  and  the  Senate,  shall,  before  it  become  a  law,  be  presented 
to  the  President  of  the  United  States;  if  he  approve,  he  shall  sign 
it,  but  if  not,  he  shall  return  it,  with  his  objections,  to  that  House 
in  which  it  shall  have  originated,  who  shall  enter  the  objections 
at  large  on  their  journal,  and  proceed  to  reconsider  ii  If,  after 
such  recofisideration,  two-thirds  of  that  House  shall  agree  to  pass 
the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other 
House,  by  which  it  shall  likewise  be  reconsidered,  and,  if  approved 
by  two-thirds  of  that  House,  it  shall  become  a  law.  But  in  all 
such  cases  the  votes  of  both  Houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  persons  voting  for  and  against  the 
bill  shall  be  entered  on  the  journal  of  each  House  respectively.  If 
any  bill  shall  not  be  returned  by  the  President  with  ten  days 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he  had  sighed  it,  unless 
the  Congress,  by  their  adjournment,  prevent  its  return,  in  which 
case  it  shall  net  be  a  law. 

3.  Every  order,  resolution,  or  vote,  to  which  the  concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary  (ex- 
cept on  a  question  of  adjournment),  shall  be  presented  to  the  Presi- 
dent of  the  United  States;  and  before  the  same  shall  take  effect, 
shall  be  approved  by  him,  or,  being  disapproved  by  him  shall  be 
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repassed  by  two- thirds  of  the  Senate  and  House  of  Bepresenta- 
iiyes,  according  to  the  rales  and  limitations  prescribed  iff  the  case 
of  a  bilL 

Section  8.— The  Congress  shall  have  power 

1.  To  lay  and  collect  taxes,  daties,  imposts,  and  excises,  to  paj 
the  debts,  and  provide  for  the  common  defence  and  general  wel-' 
fare,  of  the  United  States;  but  all  duties,  impostn,  and  excises, 
shall  be  uniform  throughout  the  United  States:    . 

2.  To  borrow  money  on  the  credit  of  the  United  States: 

3.  To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes: 

4  To  establish  a  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies,  throughout  the  United 
States: 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures:  , 

6.  To  provide  for  the  punishment  of  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States: 

7.  To  establish  post-offices  and  post-roads: 

8.  To  promote  the  progress  of  science  and  useful  arts,  by 
seoTiring,  for  limited  times,  to  authors  and  inventors,  the  exclu- 
sive right  to  their  respective  writings  and  discoveries: 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court: 

10.  To  define  and  punish  piracies  and  felonies,  committed  on 
the  high  seas,  and  offences  against  the  law  of  nations: 

11.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water: 

12.  To  raise  and  support  armies;  bat  no  appropriation  of 
money  to  that  use  shall  be  for  a  longer  term  than  two  years: 

13.  To  provide  and  maintain  a  navy: 

14  To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces: 

15.  To  provide  for  calling  forth  the  milita  to  execute  the  laws 
of  the  Union,  suppress  insurrections,  and  repeal  invasions: 

16.  To  provide  for  organizing,  arming,  and  disciplining  *the 
militia,  and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States,  reserving  to  the  states  re- 
spectively the  appointment  of  the  officers,  and  the  authority  of 
training  the  militia,  according  to  the  discipline  prescribed  by  Con- 
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17.  To  exercise  exclasive  legislation  in  ail  cases  whatsoever, 
over  such  district  (not  exceeding  ten  miles  sqnare)  as  may,  bj 
cession  of  particular  states,  and  the  acceptance  of  Congress,  be- 
come the  seat  of  the  government  of  the  United  States,  aAd  to  ex- 
ercise like  authority  over  all  places,  purchased  by  the  consent  of 
the  legislature  of  the  state  in  which  the  same  shall  be,  for  tbe 
erection  of  fort49,  magazines,  arsenals,  dock-yards,  and  other  need- 
ful buildings: — ^And 

18.  To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  Ok>vemment  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

Section  9. — 1.  The  migration  or  importation  of  such  persons, 
as  any  of  the  states,  now  existing,  shall  think  proper  to  admit, 
shall  not  be  prohibited  by  the  Congress  prior  to  the  year  one 
thousand  eight  hundred  and  eight;  but  a  tax  or  duty  may  be  im- 
posed on  such  importation,  not  exceeding  ten  dollars  for  each 
person. 

2.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it. 

8.  No  bill  of  attainder,  or  ex  post  facto  law,  shall  be  passed. 

4.  No  capitation,  or  other  direct  tax,  shall  be  laid,  unless  in 

■ 

proportion  to  the  census  or  enumeration  hereinbefore  directed  to 
be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state.  No  preference  shall  be  given  by  any  regulation  of  com- 
ilierce  or  revenue  to  the  ports  of  one  state  over  those  of  another; 
nor  shall  vessels  bound  to,  or  from  bne  state,  be  obliged  to  enter, 
dear  or  pay  duties,  in  another. 

6.  No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law;  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time. 

7.  No  title  of  nobility  shall  be  granted  by  the  United  States; 
and  no  person,  holding  any  office  of  profit  or  trust  under  them, 
shall,  without  the  consent  of  the  Congress,  accept  of  any  present, 
emolument,  office,  or  title,  of  any  kind  whatever,  from  any  king, 
prince,  or  foreign  state. 

Section  10. — 1.  No  state  shall  enter  into  any  treaty,  alliance, 
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or  coafederaiion ;  grant  letters  of  marqne  and  reprisal;  coin 
money;  emit  bills  of  credit;  make  anything  but  gold  and  sihrer 
coin  a  tender  in  payment  of  debts;  pass  any  bill  of  attainder,  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts,  or 
grant  any  title  of  nobility. 

2.  No  state  shall,  without  the  consent  of  the  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspection  laws;  and  the  net 
produce  of  all  duties  and  imposts,  laid  by  any  state  on  imports  or 
exports,  shall  be  for  the  use  of  the  treasury  of  the  United  States; 
and  all  such  laws  shall  be  subject  to  the  revision  and  control  of 
the  Congress.  No  state  shall,  without  the  consent  of  Congress, 
lay  any  duty  of  tonnage,  keep  troops,  or  ships  of  war,  in  time  of 
peace,  enter  into  any  agreement  or  compact  with  another  state, 
or  with  a  foreign  power,  or  engage  in  war,  unless  actually  in- 
vaded, or  in  such  imminent  danger  as  will  not  admit  of  delay. 

ABTIOLE   n. 

SsonoN  1. — 1.  The  executive  power  shall  be  vested  in  a  Presi 
dent  of  the  United  States  of  America.     He  shall  held  his  office 
during  the  term  of  four  years,  and  together  with  the  Vice-Presi- 
dent, chosen  for  the  same  term,  be  elected  as  follows: 

2.  Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  Electors^equal  to  the  whole  num- 
ber of  Senators  and  Bepresentatives,  to  which  the  state  may  be 
entitled  in  the  Congress;  but  no  Senator  or  Representative,  or 
person  holding  an  ofilce  of  trust  or  profit,  under  the  United  States, 
shall  be  appointed  an  Elector. 

3.  The  Electors  shall  meet  in  their  respective  states,  and  vote 
by  ballot  for  two  persons,  of  whom  one,  at  least,  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.  And  they  shall 
make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each;  which  list  they  shall  sign  and  certify,  and  trans- 
mit, sealed,  to  the  seat  of  the  Gk>vernment  of  the  United  States, 
directed  to  the  president  of  the  Senata  The  president  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Rep- 
resentatives, open  all  the  certificates,  and  the  votes  shall  then 
be  counted.  The  person  having  the  greatest  number  of  votes 
shall  be  the  President,  if  such  number  be  a  majority  of  the  whole 

number  of  Electors  appointed;    and  if  there  be  more  than  one, 
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who  have  snch  majority,  and  have  an  equal  namber  of  Totes, 
then  the  House  of  Bepresentatives  shall  immediately  choose,  by 
ballot,  one  of  them  for  President;  and  if  no  person  have  a  ma- 
jority, then,  from  the  five  highest  on  the  list,  the  said  House  shall 
in  like  manner,  choose  the  President  Bat  in  choosing  the  Presi- 
dent, the  Yote  shall  be  taken  by  states,  the  representation  from 
each  state  having  one  vote;  a  quorum  for  this  purpose  shall  con- 
sist of  a  member  or  members  from  two- thirds  of  the  states,  and  a 
majority  of  all  the  states  shall  be  necessary  to  a  choice.  In  every 
case,  after  the  ehoioe  of  the  President,  the  person  having  the 
greatest  number  of  votes  of  the  Electors  shall  be  the  Vice-Presi- 
dent. But  if  there  should  remain  two  or  more  who  have  equal 
votes,  the  Senate  shall  choose  from  them,  by  ballot,  the  Vice- 
President. 

4.  The  Congress  may  determine  the  time  of  choosing  the  Elec- 
tors, and  the  day  on  which  they  shall  give  their  votes;  which  day 
shall  be  the  same  throughout  the  United  States. 

5.  No  person,  except  a  natural-born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  this  Constitution, 
shall  be  eligible  to  the  office  of  President;  neither  shall  any  per- 
son be  eligible  to  that  office,  who  shall  not  have  attained  to  the 
age  of  thirty -five  years,  and  been  fourteen  years  a  resident  within 
the  United  States. 

6.  In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  the  same  shall  devolve  on  the  Vice  President, 
and  the  Congress  may  by  law  provide  for  the  case  of  removal, 
death,  resignation,  or  inability,  both  of  the  Ptesident  and  Vice- 
President,  declaring  what  officer  shall  then  act  as  President,  and 
such  officer  shall  act  accordingly,  until  the  disability  be  remov^, 
or  a  President  shall  be  elected. 

7.  The  President  shall,  at  stated  times,  receive  for  his  services, 
a  compensation,  which  shall  neither  be  increased  nor  diminished 
during  the  period  for  which  he  shall  have  been  elected,  and  he 
shall  not  receive,  within  that  period,  any  other  emolument  from 
the  United  States,  or  any  of  them. 

8.  Before  he  enter  on  the  execution  of  his  office,  he  shall  take 
the  following  oath  of  affirmation:. 

9.  "I  do  solemnly  swear  (or  affirm),  that  I  will  faithfully 
execute  the  office  of  President  of  the  United  States,  and  will,  to 
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the  best  of  mj  ability,  preserve,  protect,  and  defend  the  Consti- 
tution of  the  United  States." 

Section  2. — 1.  The  President  shall  be  Commander-in-Chief  of 
the  army  and  nayy  of  the  United  States,  and  of  the  militia  of 
the  several  states,  when  called  into  the  actual  service  of  the 
United  States;  he  may  require  the  opinion,  in  writing,  of  the- 
principal  officer  in  each  of  the  executive  departments  upon  any- 
subject  relating  to  the  duties  of  their  respective  offices,  and  he- 
shall  have  power  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States,  except  in  case?  of  impeachment 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  make  treaties,  provided  two-thirds  of  the  Senators 
present  concur;  and  he  shall  nominate,  and,  by  and  with  the  ad- 
vice  and  consent  of  the  Senate,  shall  appoint  ambassadors,  other 
public  ministers,  and  consuls,  judges  of  the  Supreme  Court,  and 
all  other  officers  of  the  United  States  whose  appointments  are 
not  herein  otherwise  provided  for,  and  which  shall  be  established' 
by  law:  but  the  Congress  may  hy  law  vest  tho  appointment  of 
such  inf  erier  officers,  as  they  think  proper,  in  the  President  alone,, 
in  the  courts  of  law  or  in  the  heads  of  departments. 

3.  The  President  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  Senate,  by  granting  com- 
missions  which  shall  expire  at  the  end  of  their  next  session. 

Section  3. — 1.  He  shall,  from  time  to  time,  give  to  the  Coii<- 
gress  information  of  the  state  of  the  Union,  and  recommend  Ur 
their  consideration  such  measures  as  he  shall  judge  necessary  and 
expedient;  he  may,  on  extraordinery  occasions,  convene  both 
Houses,  or  either  of  them,  and  in  case  of  disagreement  between 
them,  with  respect  to  the  time  of  adjournment,  he  may  adjourn 
them  to  such  time  as  he  shall  think  proper;  he  shall  receive  am- 
bassadors and  other  public  ministers;  he  shall  take  care  that  the 
laws  be  faithfully  executed,  and  shall  commission  all  the  officers 
of  the  United  States. 

Section  4. — 1.  The  President,  Vice-President,  and  all  civil  of- 
ficers of  the  United  States,  shall  be  removed  from  office  on  im- 
peachment for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors. 
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ABTICUB    IIL 

Section  1. — 1.  The  judicial  power  of  the  United  States  afaall 
be  vested  in  one  Sapreme  Court,  and  in  such  inferior  courts  as 
the  Congress  may,  from  time  to  time,  ordain  and  establish.  The 
judges,  both  of  the  Supreme  and  inferior  courts  shall,  hold  thnir 
offices  during  good  behavior,  and  shall  at  stated  times,  receive 
for  their  services  a  compensation  which  shcdl  not  be  diminished 
during  their  continuance  in  office. 

Section  2. — ^^1.  The  judicial  power  shall  extend  to  all  cases,  in 
law  and  equity,  arising  under  this  Constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made,  under 
their  authority,  to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consols;  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  to  controversies  to  which  the  United  States  shall  be  a 
party ;  to  controversies  between  two  or  more  states,  between  a  state 
and  citizens  of  another  state,  between  citizens  of  different  states, 
between  citizens  of  the  same  state  claiming  lands  under  grants 
of  different  states,  and  between  a  state,  or  the  citizens  thereof, 
aad  foreign  states,  citizens,  or  subjects. 

2.  In  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state  shall  be  a  party,  the  Su- 
preme Court  shall  have  original  jurisdiction.  In  all  the  other 
cases  before  mentioned,  the  Supreme  Court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regnlations  as  the  Congress  shall  make. 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury;  and  such  trial  shall  be  held  in  the  state  where  the 
paid  crimes  shall  have  been  committed;  bat  when  not  committed 
within  any  state  the  trial  shall  be  at  such  place  or  places  as  the 
CoDgress  may  by  law  have  directed. 

Section  3. — 1.  Treason  against  the  United  States  shall  consist 
on]y  in  levying  war  against  them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort  No  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court. 

2.  The  (Joogress  shall  have  power  to  declare  the  punishment 
of  treason,  but  no  attainder  of  treason  shall  work  corruption  of 
blood  or  forfeiture,  except  during  the  life  of  the  person  attainted. 
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ABTICLE  lY. 

Section  1. — 1.  Full  faith  and  credit  shall  be  given  in  each 
state  to  the  pablic  acts^  records,  and  judicial  proceedings  of  every 
other  state.  And  the  Congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof. 

Section  2. — 1.  The  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  states. 

2.  A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in. another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  having 
jarisdiction  of  the  crime. 

3.  No  person  held  to  service  or  labor  in  one  state,  under  the 
laws  thereof,  escaping  into  another,  shall  in  consequence  of  anj 
law  or  regulation  therein,  be  discharged  from  such  service  or 
labor,  but  ^all  be  delivered  up  on  claim  of  the  party  to  whom 
sucli  service  or  labor  may  be  due. 

Section  3.  — 1.  New  states  may  be  admitted  by  the  Congress 
into  this  Union;  but  no  new  state  shall  be  formed  or  erected 
within  the  jurisdiction  of  any  other  state;  nor  any  state  be 
formed  by  the  junction  of  two  or  more  states,  or  parts  of  states, 
without  the  consent  of  the  legislatures  of  the  states  concerned  as 
well  as  of  the  Congress. 

2.  The  Congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of 
the  United  States,  or  of  any  particular  state. 

Section  4 — 1.  The  United  States  shall  guarantee  to  every  state 
in  this  Union  a  republican  form  of  government,  and  shall  protect 
each  of  them  against  invasion;  and  on  application  of  the  legisla- 
ture, or  of  the  executive  (when  the  legislature  cannot  be  con- 
vened), against  domestic  violence. 

ARTICLE  V, 

1.  The  Congress,  whenever  two- thirds  of  both  Houses  shall 
deem  it  necessary,  shall  propose  amendments  to  this  Constitution, 
or,  on  the  application  of  the  legislatures  of  two-thirds  of  the  sev- 
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eral  states,  shall  call  a  convention  for  proposing  amendments, 
which,  in  either  case,  shall  be  valid,  to  all  intents  and  purposes, 
as  part  of  this  Constitution,  when  ratified  by  the  legislatmres  of 
three-fourths  of  the  several  states,  or  by  conventions  in  three 
fourths  thereof,  as  the  one  or  the  other  mode  of  ratification  may 
be  proposed  by  the  Congress:  provided  that  no  amendment  which 
may  be  made  prior  to  the  year  one  thousand  eight  hundred  and 
eight,  shall,  in  any  manner,  affect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  Article;  and  that  no  state,  without 
its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the  Senate. 

ARTICLE  VI. 

1.  All  debts  contracted  and  engagements  entered  into,  before 
the  adoption  of  this  Constitution,  shall  be  as  valid  against  the 
United  States  under  this  Constitution  as  under  the  ConfederatioiL 

2.  This  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  anihority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  constitution  or  laws 
of  any  state  to  the  contrary  notwithstanding. 

3.  The  Senators  and  Representatives  before  mentioned,  and 
the  members  of  the  several  state  legislatures,  and  all  ezecutivo 
and  judicial  officers,  both  of  the  United  States  and  of  the  several 
states,  shall  be  bound,  by  oath  or  affirmation,  to  support  this 
Constitution ;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United  States. 

ABTIOLB  vu. 

1.  The  ratification  of  the  conventions  of  nine  states  shall  be 
sufficient  for  the  establishment  of  this  Constitution  between  the 
states  so  ratifying  the  same. 


AMENDMENTS  TO  THE  CONSTITUTION. 

ABTIOLX  I. 

"Congress  shall  make  no  law  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  free  exercise  thereof  ;  or  abridging  the 
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freedom  of  speech,  or  of  the  press;  or  the  right  of  the  people 
peaceablj  to  assemble,  and  to  petition  the  government  for  a  re- 
dress of  grievances. 

ABTIGLB  II. 

A  well-regnlated  militia  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not 
be  infringed. 

ABTIOIiB  in. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house, 
without  the  consent  of  the  owner;  nor,  in  time  of  war,  but  in  a 
manner  to  be  prescribed  by  law. 

ABTioLs  nr. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated;  and  no  warrants  shall  issue,  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized. 

ABTIOLS  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service,  in  time  of  war,  or  public  danger; 
nor  shall  atiy  person  be  subject,  for  the  same  offence,  to  be  twice 
put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself,  nor  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without  just  compensa- 
tion. 

ABTICUE  VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law;  and  to  be  in- 
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formed  of  the  natnre  and  cause  of  the  aocosation;  to  heoon- 
fronted  with  the  witnesses  against  him;  to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favour;  and  to  have  the  as- 
sistance of  counsel  for  his  defence. 

ABTIOLE  VII. 

In  suits  at  common  law,  where  the  value  in  controverej  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved; 
and  no  fact,  tried  by  a  jury,  shall  be  otherwise  re-examined  in 
any  court  of  the  United  States  than  according  to  the  rules  of  the 
common  law. 

ABTIOLE   VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

ABTIOLE  IX. 

The  enumeration  in  the  Constitution  of  certain  rights  shall  not 
be  construed  to  deny  or  disparage  others  retained  by  the  people. 

ABTIOLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people. 

ABTIOLE  XL 

The  judicial  power  of  the  United  States  shall  not  be  constmed 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  th^  United"  States  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  any  foreign  state. 

ABTIOLE  XIL 

1.  The  Electors  shall  meet  in  their  respective  states,  and  vote 
by  ballot  for  President  and  Vice-President,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  state  with  themselves; 
they  shall  name  in  their  ballots  the  person  voted  for  as  Presideotf 
and  in  distinct  ballots  the  person  voted  for  as  Vice-President; 
and  they  shall  make  distinct  lists  of  all  persons  voted  for  as  Pre- 
sident, and  of  all  persons  voted  for  as  Vice-President  and  of 
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the  number  of  votes  for  each,  which  lists  thpy  shall  sign,  and 
ceriify,  and  transmit,  sealed,  to  the  seat  of  the  Government 
of  the  United  States,  directed  to  the  president  of  the  Senate; 
the  president  of  the  Senate  shall,  in  the  presence  of  the  Senate 
and  Hoase  of  Representatives,  open  all  the  certificates,  and 
the  votes  shall  then  be  counted;  the  person  having  the  greatest 
number  of  votes  for  President  shifll  be  the  President,  if  such 
number  be  a  majority  of  the'  whole  number  of  Electors  appointed ; 
and  if  no  person  shall  have  such  a  majority,  then,  from  the 
persons  having  the  highest  numbers,  not  exceeding  three,  on  the 
list  of  those  voted  for  as  President,  the  House  of  Representatives 
snail  choose  immediately,  by  ballot,  the  President.  But  in  choos- 
ing the  President,  the  votes  shall  be  taken  by  states,  the  repre. 
sentation  from  each  state  having  one  vote;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two- thirds 
of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary 
to  a  choice.  And  if  the  House  of  Representatives  shall  not 
choose  a  President,  whenever  the  right  of  choice  shall  devolve 
upon  them,  before  the  fourth  day  of  March  next  following,  then 
the  Vice-President  shall  act  as  President,  as  in  case  of  the  death, 
or  other  constitutional  disability,  of  the  President. 

2.  The  person  having  the  greatest  number  of  votes  as  Vice- 
President  shall  be  the  Vice-President,  if  such  number  be  a 
majority  of  the  whole  number  of  Electors  appointed;  and  if  no 
person  have  a  majority,  then,  from  the  two  highest  numbers  on 
the  list,  the  Senate  shall  choose  the  Vice-President;  a  quorum 
for  the  purpose  shall  consist  of  two-thirds  of  the  whole  number 
of  Senators;  a  majority  of  the  whole  number  shall  be  necessary 
to  a  ohoice. 

3.  But  no  person  constitutionally  ineligible  to  the  office  of  Pre- 
sident, shall  be  eligible  to  that  of  Vice-President  of  the  United 
States. 

▲BTIOLE    Xm. 

ScoTiON  1. — Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime,  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction. 

Section  2. — Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 
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ABTICLS  XIV. 

Section  1. — All  persons  born  or  natoralized  in  the  United 
States,  and  subject  to  the  jari^diction  thereof,  are  citizens  of  the 
United  States  and  of  the  state  wherein  they  resida  No  state 
shall  make  or  enforce  any, law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States;  nor  shall  anj 
state  deprive  any  person  of  life,  liberty,  or  property,  without 
dne  process  of  law^  nor  deny  to  any  person  within  its  jorisdictioa 
the  equal  protection  of  the  laws. 

Section  21 — Bepresentatives  shall  be  apportioned  among  the 
several  states  according  to  their  respective  numbers,  counting  the 
whole  numbers  of  persons  in  each  state,  excluding  Indians  not 
taxed.  But  when  the  right  to  vote  at  any  election  fur  the  choice 
of  electors  for  President  and  Vice -President  of  the  United  States, 
Bepresentatives  in  ^Congress,  the  executive  and  judicial  officers 
of  a  state,  or  the  members  of  the  legislature  thereof,  is  denied  to 
any  of  the  male  inhabitants  of  such  state,  being  twenty-one 
years  of  age,  and  citizens  of  the  United  States,  9r  in  any  way 
Abridged,  except  for  participation  in  rebellion  or  other  crime,  the 
basis  of  representation  therein  shall  be  reduced  in  the  propor- 
tion which  the  number  of  such  male  citizens  shall  bear  to  the 
whole  number  of  male  citizens  twenty-one  years  of  age  in  such 
state. 

Section  3. — No  person  shall  be  a  Senator  or  Bepreeentative  in 
Congress,  or  elector  of  President  and  Vice-President,  or  hold 
any  office,  civil  or  military,  under  the  United  States,  or  under  any 
state,  who,  having  previously  taken  an  oath,  as  a  member  of  Con- 
gress, or  as  an  officer  of  the  United  States,  or  as  a  member  of 
any  state  legislature,  or  as  an  executive  or  judicial  officer  of  any 
state,  to  support  the  Constitution  of  the  United  States,  shall  have 
engaged  in  insurrection  or  rebellion  against  the  same,  or  given 
aid  or  comfort  to  the  enemies  thereof.  But  Congrbss  may,  by  a 
vote  of  two-thirds  of  each  House,  remove  such  disability. 

Section  4. — The  validity  of  the  public  debt  of  the  United 
States,  authorized  by  law,  including  debts  incurred  for  payment 
of  pensions  and  bounties  for  services  in  suppressing  insurrection 
or  rebellion,  shall  not  be  questioned.  But  neither  the  United  States 
nor  any  state  shall  assume  or  pay  any  debt  or  obligation  incurred 
in  aid  of  insurrection  or  rebellion  against  tbe  United  States,  or 
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any  claim  for  the  loss  or  emancipation  of  any  slave;  bat  all  sach 
debts,  obligations,  and  claims  shall  be  held  illegal  android. 

Section  5. — The  Congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  article. 

ABTIGLE   XV.  « 

Section  1. — The  right  of  citizens  of  the  United  States  to  vote 
«hall  not  be  denied  or  abridged  by  the  United  States  or  by  any 
state  on  account  of  race,  color,  or  previous  condition  of  servitude. 

Section  2. — The  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation. 
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